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ABANDONMENT.     See  Notice  to  Owner.  ; 

Where  contractor  abandons  the  contract  before  completion  of  the 
work,  the  owner's  liability  to  lien-claimants  is  fixed  by  section 
1200  of  the  Code  of  Civil  Procedure. 
McDonald  v.  Hayes,  132  Cal.  490;  64  P.  850. 
What  sufficient  finding  of;  cessation  of  labor  for  thirty  days,  effect 


Section  llSSyi  of  the  C.  C.  P. 

Section  1 .  A  new  section  is  hereby  added  to  the  Code 
of  Civil  Procedure,  to  be  numbered  section  eleven  hundred 
and  eighty-three  and  one-half,  as  follows: 

1188j/^.     Whenever   such  contract  refers  to  plans  and  BuiidinK 

.  -        .  .  J  •  1         1  •    I  contracts. 

specifications  m  accordance  with  which  the  work  is  to  be  what 
done,  it  shall  be  void  unless  such  plans  and  specifications  be  must 

.  contain. 

completed  and  signed  by  the  parties  to  the  contract  at  the 
time  of  the  execution  thereof,  and  include  detail  drawings 
sufficient  to  show  the  materials,  form  and  dimensions  of  the 
proposed  work,  and  upon  a  scale  of  at  least  one  and  one-half 
inches  to  the  foot.  Any  provision  in  such  contract  leaving 
to  the  architect  or  other  person  the  power  to  determine  what 
materials  shall  be  furnished  or  work  done  shall  be  void, 
except  in  so  far  as  the  same  leaves  to  such  architect  or  person 
the  discretion  to  determine  whether  such  work  and  materials 
are  in  accordance  with  the  contract,  plans,  specifications  and 
details. 

Sec,  2.  This  act  shall  take  effect  from  and  after  its 
passage. 

[Approved  March  28.  UK)1.] 


Estimate  of  work  by,  eftect  of  as  against  assignee  of  price. 
Long  Beach  S.  D.  v.  Lutge,  02  P.  86. 

ASSIGNMENT. 

Order  given  by  board  of  school  directors  to  contractor  is  assign- 
able. 
Long  Beach  S.  D.  v.  Lutge,  02  P.  80. 
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ABANDONMENT.     See  Notice  to  Owner.  ; 

Where  contractor  abandons  the  contract  before  completion  of  the 

work,  the  owner's  liability  to  lien-claimants  is  fixed  by  section 

1200  of  the  Code  of  Civil  Procedure. 

McDonald  v.  Hayes,  132  Cal.  490;  64  P.  850. 
What  sufficient  finding  of;  cessation  of  labor  for  thirty  days,  effect 

of ;  proof  of  liability  under  section  1200.     Id. 

ADMINISTRATOR.     See  Executor. 

AGENCY.     See  Contract  ;  Findings  ;  Pleadings. 

AMENDMENT.     See   New   Section  1183^    Code  of  Civil-  Pro- 
cedure, Stat.  1901,  page  817,  page  1  this  supplement,  requiring 
plans  and  specifications  to  be  completed,  signed  by  the  parties 
and  include  detail  drawings. 
The  Code  Commissioners'  amendments  of  sections  1183,   1184, 
1191,   1196  and  1203  of  the  Code  of  Civil  Procedure  (Stat. 
1901,  pp.  188-190)  are  unconstitutional. 
Lewis  z\  Dunne,  66  P.  478. 
Of  1887  to  section  1191  of  the  C.  C.  P.  did  not  repeal  the  section 
as  it  stood  prior  thereto. 
Santa  Cruz,  etc.  Co.  v,  Lyons,  65  P.  329. 

ARBITRATION. 

Under  the  contract  stated  arbitration  held  a  condition  precedent 
to  right  to  maintain  action. 

Gray  v.  PVench  Society,  131  Cal.  566  ;  63  P.  848. 
Tally  V,  Parsons,  131  Cal.  516  ;  63  P.  833. 

ARCHITECT. 

See  New  Section  1183^  C.  C.  P.  (Stat.  1901,  p.  817),  page  1 
this  supplement,  providing  that  any  provision  in  contract  leaving 
to  the  architect  or  other  person  the  power  to  determine  what 
materials  shall  be  furnished  or  work  done,  shall  be  void  except 
in  so  far  as  the  same  leaves  to  him  the  discretion  to  determine 
whether  such  work  and  materials  are  in  accordance  with  the 
contract,  plans,  specifications  and  details. 

Certificate  of,  -when  must  be  obtained.     See  Arbitration. 

Abandonment  of  contract  ;  discharge  of  architect,  see 
Tally  V.  Parsons,  131  Cal.  516  ;  63  P.  833. 

For  extra  work,  see 

Gray  v.  French  Society,  131  Cal.  566  ;  ()3  P.  848. 

Estimate  of  work  by,  effect  of  as  against  assignee  of  price. 
Long  Beach  S.  D.  v.  Lutge,  62  P.  36. 

ASSIGNMENT. 

Order  given  by  board  of  school  directors  to  contractor  is  assign- 
able. 
Long  Beach  S.  D.  v.  Lutge,  62  P.  36. 
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Notice  of  claims  of  materialmen  after  assignment,  effect  of.     Id. 

Right  of  action  for  damages  under  section  1203  of  the  C.  C.  P.  is 
assignable. 

Gibbs  V  Tally,  63  P.  168,  reversed  on  constitutional  grounds  in 
S.  C,  65  P.  970. 

ATTORNEY. 

Action  for  services  of,  counterclaim  for  damages.  » 

Perkins  v.  West  Coast  L.  Co.,  129  Cal.  427  ;  62  P.  57. 
Application  for  allowance  for  fees  of  an  appeal  should  be  made  to 

the  superior  court. 

Williams  V.  Gaston,  127  Cal.  641 ;  60  P.  427. 

BOND— SURETIES.     See  Constitutional  Law. 

Section  1203  of  the  C.  C.  P.  is  unconstitutional,  reversing 

Gibbs  V.  Tally,  63  P.  168,  and  overruling  Mangrum  v.  Trues- 
dale  and  Carpenter  v.  Furrey,  cited  infra. 
Gibbs  V,  Tally,  65  P.  970. 

Sureties  not  bound  beyond  strict  letter   of  the    bond,    and  one 
conditioned   for   labor  and   materials   does   not   cover  money 
advanced  for  same. 
Candenasso  v.  Antonelle,  127  Cal.  382  ;  59  P.  765. 

Sureties  have  right  to  stand  upon  the  precise  terms  of  the  bond. 
Tally  V.  Parsons,  131  Cal.  516 ;  63  P.  833. 

Under  section  1203  of  the  C.  C.  P.,  bond  must  miist  be  filed  for 
record   with   contract  and  if  not  filed  no  action   can  be  had 
thereon  but  materialmen  and  laborers  have  a  remedy   under 
that  section  against  the  owner  and  contractor  for  damages. 
Mangrum  v.  Truesdale,  128  Cal.  145  ;  60  P.  775. 

Action  against  sureties  on  bond  under  section  1203  C.  C.  P.  may 
be  maintained  immediately  upon  default,  without  previous 
demand  or  notice  ;  notice  of  acceptance  not  necessary  ;  section 
1203  C.  C.  P.  not  unconstitutional  on  any  of  the  grounds 
stated  ;  effect  of  failure  of  sureties  to  justify. 
Carpenter  v.  Furrey,  128  Cal.  665  ;  61  P."  369. 

For   construction   of   school-house:    validity   of;    common   law 
bond. 
Union  S.  M.  Works  v.  Dodge,  129  Cal.  390;  62  P.  41. 

Public  building,  effect  of  breach  of  contract  on. 
Long  Beach  S.  D.  v.  Lutge,  62  P.  36. 

When  obtaining  certificate  of  architect  condition   precedent  to 
right  of  action  on. 
Tally  V.  Parsons,  131  Cal.  516  ;  63  P.  833. 

Surety  not  liable  to  obligee  who  pays  invalid  lien  claim. 
Brill  v.  De  Turk,  130  Cal.  241  ;  62  P.  462. 
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Surety  on  bond  of  contractor  given  to  owner  is  not  entitled  to 
enforce  his  lien  for  materials,  though  owner  has  made  prema- 
ture payments. 
Ganahl  v.  Weir,  130  Cal.  237  ;  62  P.  512. 

CESSATION  of  work.     See  Abandonment. 

CLAIM  OF  LIEN. 

Where  original  contract  is  void  claim  of  lien  may  state  name  of 

owner  or  contractor  as  person  by  whom  claimant  was  employed. 

McLain  v.  Hutton,  131  Cal.  132  ;  63  P.  182,  S.  C,  61  P.  273. 
Specific  kind  of  material  or  prices  of  several  items  not  required 

to  be  stated  in.     Id. 
If  no  time  of  payment  be  stated  in,  principle  of  law  is  that  no 

time  was  given. 

McLain  v.  Hutton,  supra 

Bryan  v.  Abbott.  131  Cal  222  ;  63  P.  363. 
What  sufficient  statement  of  terms,  time  given  and  conditions  of 

contract  in. 

McLain  v,  Hutton,  supra. 
Not  invalidated  by  statement  that  A  and  F  are  the  owners  and 

reputed   owners   though  as   a   fact   F  has  no  interest   in   the 

property. 

McLain  v.  Hutton,  supra. 
What  is  sufficient  description  of  property  in. 

McLain  v.  Hutton,  supra. 
Of  materialman  must  be  filed  within  120  days  after  cessation  of 

work  for  30  days  diough  owner  fails  to  file  notice  of  cessation. 

Buell  V.  Brown,  131  Cal.  158;  63  P.  167. 
Naming  the  real  owner  as  the  reputed  owner  is  sufficient. 

Bryan  v.  Abbott,  supra. 
Statement  that  husband  is  reputed  owner  of  lot  and  that  the  wife 

claims  some   interest   therein,    is  sufficient  though  lot  in  fact 

belongs  to  the  wife. 

Santa  Cruz  etc.  Co.  v.  Lyons,  65  P.  329. 

Recovery  can  be  had  only  on  contract  stated  in. 
San  Francisco  Pav.  Co.  v.  Fairfield,  66  P.  255. 

COMPOSITION  AGREEMENT.     See  Waiver  of  Lien. 

CONSTITUTIONAL  LAW. 

Seption  1203  of  the  C.  C.  P.  is  not  unconstitutional  upon  the 
grounds  stated  in  Carpenter  v.  Furrey,  128  Cal.  665;  61  P. 
369,  and  in  Mangrum  v.  Truesdale,  128  Cal.  145;  60  P.  775, 
but  that  section  is  unconstitutional  in  that  it  attempts  to  compel 
the  owner  to  furnish  security  in  a  matter  in  which  he  is  not  a 
party  and  deprives  him  of  his  property  by  interfering  with  its 
use   in   a   case  where  his  building  contract  is  valid  and  he  has 
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paid  the  full  price  thereof  in  accordance  with  the  terms  of  such 
contract. 

Gibbs  V.  Tally,  65  P.  970,  reversing  S.  C.  63  P.  168. 

CONSTRUCTION. 

Lien-claimant  must  bring  himself  strictly  within  the  lien  law. 
Reese  v.  Bald  Mountain,  etc.  Co.,  65  P.  578. 

CONTRACT. 

See  new  section  1183>^  to  C.  C.  P.  (stat.  1901,  p.  817)  which 
provides  that  whenever  the  contract  refers  to  plans  and  specifi- 
cations it  shall  be  void  unless  the  plans  and  specifications  be 
completed  and  signed  by  the  parties  to  the  contract  at  the 
time  of  the  execution  thereof  and  include  detail  drawings  suf- 
ficient to  show  the  materials,  form  and  dimensions  of  the  pro- 
posed work,  and  upon  a  scale  of  at  least  one  and  one-half  inches 
to  the  foot. 

Provisions  in  leaving  to  the  architect  or  other  person  the  power  to 
determine  what  materials  shall  be  furnished  or  work  done  shall 
be  void,  except  in  so  far  as  the  same  leave  to  such  architect  or 
person  the  discretion  to  determine  whether  such  work  and 
materials  are  in  accordance  with  the  contract,  plans,  specifica- 
tions and  details. 
Section  1183j^,  Id. 

Provision  in  that  bills  will  be  paid  on  demand  provided  said  bills 
do  not  e.xceed  seventy-five  per  cent  of  the  value  of  the  materials 
and  labor  employed,  is  sufficient  under  section  1 184  of  the  C.  C.  P. 
Brill  2'.  De  Turk,  130  Cal.  241;  62  P.  462. 

Notice  under  section  1184  of  the  C.  C.  P.  to  withold  payments  is 
not  necessary  in  order  to  recover  for  premature  payments. 
Ganahl  v.  Weir,  130  Cal.  237;  62  P.  512. 

Extra  work,  when  necessarv  to  obtain  architect's  certificate  for. 
Gray  v.  French  Society, 'l31  Cal.  566;  63  P.  848. 

Husband  held  to  be  the  agent  of  the  wife  in  making  of  contract 
for  improvement  of  street  in  front  of  her  lot. 
Santa  Cruz,  etc.  Co.  v.  Lyons,  65  P.  329. 

The  provisions  of  section  1184  of  the  C.  C.  P.  with  reference  to 
payments  have  no  application  to  a  case  where  the  contract  price 
is  less  than  $1000,  and  hence  where  the  owner,  under  such  a 
contract,  has  paid  an  amount  not  yet  due  to  the  contractor,  the 
owner  is  not  liable  to  a  materialman  as  on  a  premature  payment. 
Nor,  in  such  case,  does  the  fact  that  the  owner  voluntarily  paid 
a  hardware  bill  arising  in  the  course  of  the  construction  of  the 
building — the  bill  being  in  excess  of  the  contract  price  of  the 
building — prejudice  a  materialman  furnishing  materials  to  the 
contractor. 
.Southern  Cal.  L.  Co.  v.  Jones,  65  P.  378. 
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COSTS. 

Apportionment  of  on  appeal. 

McLain  v.  Hutton,  131  Cal.  132;  63  P.  182. 

COUNTERCLAIM. 

Against  an  attorney  for  damages  for  negligent  advice  as  to  filing 
claim  of  lien. 
Perkins  v.  West  Coast  L.  Co.,  129  Cal.  427;  62  P.  67. 

DETAIL   DRAWINGS. 

Required  by  the  provisions  of  section   1183j^  of  the  C.  C.  P. 

See  *  *  Contract, ' '    supra^  for  statute. 
Not  required  to  be  filed  for  record  with  memorandum  of  contract. 
Blinn  L.  Co.  v.  Walker,  129  Cal.  62;  61  P.  664. 

ESTOPPEL. 

Purchaser  of  property  of  estate  is  not  estopped  to  deny  lien  on 
the  property. 
San  Francisco  Pav.  Co.  v.  Fairfield,  66  P.  255. 

EVIDENCE.     See  Void  Contract. 
Admission  of,  when  harmless. 

Union  S.  M.  Wks.  v.  Dodge,  129  Cal.  390;  62  P.  41. 
Of  non-payment,  what  sufficient  as. 

Gibbs  V.  Tally,  63  P.  168,  S.  C.  65  P.  970. 
Particular  objection  for  variance  must  be  stated. 

Georges  v.  Kessler,  131  Cal.  183;  63  P.  466. 
What  sufficient  to  establish  liability  under  section  1200   of  the 

C.  C.  P. 

McDonald  v.  Hayes,  132  Cal.  491;  64  P.  850. 
Burden  of  proving  agency  is  on  lien-claimant. 

Reese  v.  Bald  Mountain  etc.  Co.,  65  P.  578. 

EXECUTOR. 

Contract  of;  authority  of  to  bind  estate  ;   rights  of  lien-claimants 
without  notice,  see 

Chappius  V.  Blankman,  128  Cal.  362 ;  60  P.  925. 
San  Francisco  Pav.  Co.  v.  Fairfield,  66  P.  255. 

EXTRA  WORK 

When  necessary  to  obtain  architect's  certificate  for;  arbitration. 
Gray  v.  French  Society,  131  Cal.  566;  63  P.  848. 
FINDINGS. 

Where  indefinite  as  to  the  agency  of  contractor  for  owner,  are 
insufficient. 

McLain  v.  Hutton,  131  Cal.  132;  63  P.  182. 
Not  sustained  by  evidence,  see 

Cadenasso  v,  Antonelle,  127  Cal.  382;  59  P.  765. 
Conflicting  evidence. 

Georges  v.  Kessler,  131  Cal.  183;  63  P.  4()6. 
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Schroeder  v.  Pissis,  128  Cal.  209;  60  P.  758. 
On  immaterial  matters. 

Union  S.  M.  Wks.  v.  Dodge,  129  Cal.  390;  62  P.  41. 
Not  necessary  on  issue  not  made  by  pleadings. 

Buell  V.  Brown,  131  Cal.  158;  63  P.  167. 
Of  agency,  what  insufficient. 

Reese  v.  Bald  Mounntain  etc.  Co.,  65  P.  578. 

INTERVENTION. 

By  lien-claimant  in  suit  for  damages  for  failure  to  file  statutory 
bond. 

Gibbs  V,  Tally,  63  P.  168,  S.  C.  65  P.  970. 
JUDGMENT. 

Directing  sale  of  part  only  of  lands  covered  by  liens  is  erroneous. 
McLain  v,  Hutton,  131  Cal.  132;  63  P.  182,  S.  C.  61  P.  273. 
Personal  against  executor;  against  person  who  assumed  debt,  see 
San  Francisco  Paving  Co.  v.  Fairfield,  66  P.  255. 
LIEN. 

Extinguishment  of  by  composition  agreement,  see 
Schroeder  v.  Pissis,  128  Cal.  209;  60  P.  758. 

MATERIALS. 

To  be  lienable  must  be  furnished  for  and  used  in  particular  building. 
Weatheriy  v.  Van  Wyck,  128  Cal.  329;  60  P.  846. 

Claimant  who  furnishes  cement  for  sidewalk  constructed  in  con- 
nection with  building  as  a  part  thereof,  is  entitled  to  a  lien  on 
the  building  therefor. 
McLain  v.  Hutton,  131  Cal.  132;  63  P.  182,  S.  C.  61  P.  273. 

Furnished  for  different  buildings,  effect  of  failure  to  segregate.   Id. 

MEMORANDL^M   OF   CONTRACT. 

What  sufficient  as;  copies  of  contract,  plans,   etc.,  filed  as;  not 
required  to  be  signed  by  parties. 
Blinn  L.  Co.  v.  Walker,  129  Cal.  62;  61  P.  664. 

NOTICE  TO   OWNER. 

Section  1201  of  the  C.  C.  P.  has  no  application  to  a  contract  for 
the  construction  of  a  building  for  less  than  $1000  where  the 
materialman  gave  no  notice  of  his  contract  with  the  contractor 
until  after  the  abandonment  of  the  work  by  the  contract,  when 
nothing  remained  in  the  owner's  hands  except  what  was  neces- 
sary to  complete  the  building. 
Southern  Cal.  L.  Co.  v.  Jones,  65  P.  378. 

Section  1192  of  the  C.  C.  P.  Ls  not  applicable   to  a  claim   by  a 
miner  for  labor  in  a  mine. 
Reese  v.  Bald  Mountain  etc.  Co.,  65  P.  578-9. 

PERSONS   ENTITLED   TO   LIENS. 
For  hauling  bricks,  when. 

McLain  v.  Hutton,  131  Cal.  132;  63  P.  182. 
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For  work  on  mine. 

Chappius  V.  Blankman,  128  Cal.  862;  60  P.  925. 
Miner  who  knows  that  his  employer  is  not  acting  as  agent  of  the 

mine  owner  is  not  entitled  to  lien  on  the  mine. 

Reese  v.  Bald  Mountain  etc.  Co.,  65  P.  578. 

FLANS   AND   SPECIFICATIONS. 

See  provisions  of  section    llSSj^   C.   C.    P.    with  reference  to, 
quoted  under  *  *  Contract,  * '  supra, 

PLEADING. 

Complaint  on  contractor's  bond,  when  sufficient  as  against  general 

demurrer;  setting  out  contract  in  detail;   allegation  of  value  of 

materials,  when  necessary. 

Carpenter  v.  Furrey,128  Cal.  665;  61  P.  369. 
Allegation  as  to  premature  payment,  what  sufficient. 

Ganahl  v.  Weir,  130  Cal.  237;  62  P.  512. 
Allegation  of  nonpayment  necessary. 

Gibbs  V.  Tally,  63  P.  168,  S.  C.  65  P.  970. 
What  sufficient  description  of  property. 

Bryan  v,  Abbott,  131  Cal.  222;  63  P.  363. 

Same  under  section  1191  C.  C.  P.     Id. 
Contents  of  claim  of  lien,  what  sufficient  allegation  of ;    exhibits. 

Georges  v.  Kessler,  131  Cal.  183;  63  P.  466. 
Extra  work,  when  issue  raised. 

Gray  v,  French  Society,  131  Cal.  566;  63  P.  848. 
Time  of  payment,  what  sufficient  allegation  of. 

Bryan  v.  Abbott,  supra. 
Alleging  contract  with  husband  and  wife,  when  not  ambiguous. 

Georges  v.  Kessler,  supra. 
.  Allegation  of  agency  necessary,  when. 

Reese  v.  Bald  Mountain  etc.  Co.,  65  P.  578. 

PREMATURE   PAYMENT.     See  Pleading  ;  Notice  to  Owner. 
Notice  under  section  1184  C.  C.  P.  to  withl^old  payment  is  not 
necessary  to  recover  for. 
Ganahl  v.  Weir,  130  Cal.  237;  62  P.  512. 

PRIORITY. 

Liens  over  mortgage;  mortgage  over  liens. 

McLain  v,  Hutton,  131  Cal.  132;  63  P.  182,  S.  C.  61  P.  273. 

Under  section  1203  C.  C.  P.  as  between  lien  claimants. 

Gibbs  V,  Tally,  63  P.  168  reversed  by  S.  C.  65  P.  970  on  con- 
stitutional grounds. 

PUBLIC  CORPORATIONS. 

School  district;  failure  of  contractor  to  complete  building,  effect  of. 
Long  Beach  S.  D.  v.  Lutge,  62  P.  36. 
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SIDEWALK. 

Sufficiency  of  claim  of  lien  for  improvement  of,  and  of  complaint 
foreclosing  same. 
Br>'an  v.  Abbott,  131  Cal.  222;  63  P.  363. 

TRUST. 

When  lien-claimant  encumbrancer  for  value  within  section  856  of 
the  Civil  Code. 
Chappius  V.  Blankman,  128  Cal.  362;  60  P.  925. 

VARIANCE. 

As  to  statement  of  rate  of  interest. 

McUin  V,  Hutton,  131  Cal.  132;  63  P.  182,  S.  C.  61  P.  273. 

Between  claim  of  lien  and  findings  as  to  agreed  price  and  reason- 
able value,  and  also  between  contract  and  claim  of  lien  as  to 
terms  of  contract.     Id. 

Between  claim  of  lien  and  contract  as  to  market  rates  and  fixed  price. 
Buell  V.  Brown,  131  Cal.  158;  63  P.  167. 

Objection  to  evidence  on  ground  of  mast  point  out  wherein  vari- 
ance exists. 

Georges  v.  Kessler,  131  Cal.  183;  63  P.  466. 
Recovery  can  be  had  only  on  contract  stated  in  claim  of  lien. 

San  Francisco  Pav.  Co.  v,  Fairfield,  66  P.  255. 

VOID  CONTRACT. 

Contractor  cannot  merely  as  statutory  agent  of  the  owner  render 
the  owner  personally  liable  to  subcontractors  or  materialmen. 
McLain  r.  Hutton,  131  Cal.   132;  63  P.  182,  S.  C.  61  P.  273. 

When  section  1183  C.  C.  P.  declares  that  the  contract  required 
to  be  recorded  shall  be  wholly  void  if  not  recorded,  it  means 
that  it  shall  be  wholly  void  as  to  subcontractors,  materialmen 
and  laborers,  but  as  between  the  owner  and  the  contractor  the 
contract  remains,  not  as  the  basis  of  recovery,  but  as  the 
measure  and  test  of  the  right  of  the  contractor  to  recover 
against  the  owner.  The  contractor  must  show  a  substantial 
compliance  with  the  terms  of  the  contract  to  warrant  any 
reco\erv  at  all,  and  the  measure  of  his  recovery  even  under 
implied  assumpsit,  must  be  limited  as  to  him  by  the  contract 
price.  The  contnict  is  a\-ailable  as  e\'idence  to  show  that  the 
work  has  not  been  performed  in  sulistantial  compliance  with  its 
tenns,  and  when  such  contract  was  drawn  by  the  contractor, 
any  ambiguity  in  its  terms  must  be  construed  most  strictly 
ag;iinst  him. 
Laidlaw  z\  Marye,  65  P.  301. 

WAIVER  OF  LIEN.     See  Notice  to  Owner. 

Comjxisition  agreement  lx»tween  contractor  and  lien-claimants,  see 
Schroeder  r.  Pissis,  12S  Cal.  200;  (R)  P.  75S. 
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PREFACE. 

The  design  of  the  author  in  writing  this  book  has  been 
to  collate  the  statutes,  and  the  decisions  of  the  courts,  of 
California  relating  to  the  liens  of  mechanics  and  others 
upon  real  property,  and  to  make  such  comments  and  to  give 
such  explanations  as  seemed  to  be  necessary  for  a  clear  and 
comprehensive  understanding  of  the  present  law.  It  is 
intended  to  be  a  book  of  ready  reference  for  use  by  practic- 
ing lawyers  rather  than  a  labored  essay  for  the  entertain- 
ment  of  the  literati  of  the  profession.  Keeping  these  pur- 
poses constantly  in  view,  the  inviting  fields  of  speculation 
have  been  shunned  and  the  splendid  opportunities  for 
learned  disquisitions  upon  constitutional  law  have  been 
passed  unnoticed.  The  book  shows  the  law  as  it  is,  and 
the  legislative  department  of  our  government  has  not 
l»een  invaded  by  the  author's  royal  prerogative  of  decreeing 
for  all  time  what  the  law  ought  to  be. 

The  need  of  such  a  work  is  known  to  every  lawyer  who 
has  had  occasion  to  draft  a  building  contract  or  a  claim  of 
lien,  or  who  has  found  it  necessary  to  construe  the  pro- 
visions ot  the  lien  law. 

The  legislature  has,  from  time  to  time,  passed  no  less  than 
six  lien  acts  besides  numerous  amendments  to  each,  and 
while  these  acts  have  a  general  resemblance,  they  vary  suf- 
ficiently in  detail  to  render  the  decisions  of  the  courts  con- 
struing the  earlier  acts,  of  doubtful,  and  often  of  no,  value, 
as  guides  to  the  interpretation  of  the  provisions  of  the  pres- 
ent law. 
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The  present  law  has  been  evolved  largely  from  the  earlier 
lien  laws  of  this  state.  To  ascertain  which  of  the  provisions 
of  the  present  law  are  new  enactments  and  which  of  them 
have  been  copied  from  the  earlier  acts,  is  a  laborious  task. 
The  means  are  at  hand,  but  the  busy  lawyer  has  not  always 
the  time,  and  if  he  has  the  time,  has  not  always  the  patience, 
to  trace  the  history  of  a  certain  clause  of  the  statute  of 
doubtful  construction,  through  volumes  of  sessions  laws,  to 
secure  the  necessary  information  whereby  to  determine  the 
true  intent  of  the  law-makers  in  its  enactment. 

The  decisions  of  the  courts  are  not  always  clear,  and  if 
clear,  are  not  always  in  harmony  with  the  earlier  decisions 
of  the  same  court. 

It  may  be  roughly  estimated  that  there  are  four  hundred 
decisions  of  the  Supreme  Court  of  California  bearing  upon 
liens  of  mechanics  and  others.  These  decisions  are  scat- 
tered through  many  volumes  of  reports.  There  are  numer- 
ous decisions  upon  important  matters  not  reported  in  the 
California  reports  and  which,  therefore,  for  all  practical 
purposes,  have  been  lost  to  the  practitioner. 

Hitherto  no  thorough  or  systematic  attempt  has  been 
made  to  bring  these  decisions  together  in  the  form  of  an 
index,  or  of  a  special  digest,  or  of  annotations  of  the  stat- 
ute. 

Judging  from  the  number  of  suits  which  have  been 
brought  to  foreclose  liens  of  mechanics,  it  is  safe  to  say  that 
there  is  no  subject  of  legislation  in  the  State  of  California  of 
greater  importance  than  that  of  mechanics'  liens.  The  rap- 
idly increasing  population  of  California,  the  steady  growth 
of  her  vast  and  varied  industries,  the  inexhaustible  resources 
of  her  productive  soil,  all  clearly  and  unmistakably  point  to 
a  long  and  continued  activity  in  the  building  trades  hitherto 


PREFAGfB.  Vii 

unknown  in  her  history,  and  afford  ground  for  belief 
that  the  law  of  mechanics'  liens  will  always  be  a  matter  of 
considerable  moment  to  owners  of  property,  to  lien-claim- 
ants, to  the  people  at  large,  and  especially  to  the  members 
of  the  profession. 

Notwithstanding  the  prominent  place  which  the  lien  law 
has  assumed  in  the  courts  of  the  state,  and  that  nearly 
every  form  of  construction  of  buildings,  structures  and 
improvements  known  to  the  building  trades,  comes  within 
its  provisions,  yet,  if  the  statements  of  members  of  the  pro- 
fession  be  accepted  as  proof  of  the  fact,  there  is  no  statute 

of  the  state  so  imperfectly  understood.  This  lack  of  knowl- 
edge can  be  accounted  for  only  on  the  theory  that  the  stat- 
utes, and  the  decisions  of  the  courts  thereon,  have  not  been 
presented  to  the  profession  in  such  form  as  to  facilitate 
their  study. 

This  volume  has  not  been  compiled  in  ignorance  of  the 
fact  that  there  are  excellent  treatises  upon  the  general  sub- 
ject of  mechanics'  liens.  These  treatises,  however,  cover 
a  wide  field.  They  group  together  the  decisions  of  the 
several  states  from  the  principles  of  which  general  rules  are 
formulated,  but  the  practitioner  is  left  to  determine  for  him- 
self the  application  of  these  general  rules  to  the  statute  of 
his  state.  These  treatises  supply  guides,  but  they  rarely 
furnish  precedents.  This  is  not  a  fault  attributable  to  the 
authors  of  these  treatises.  Nor  is  it  a  defect  in  their  com- 
pilation.     The  difficulty  lies  in  the  subject  matter. 

Mechanic-lien  laws  are  statutory  creations.  They  were, 
therefore,  unknown  at  common-law,  the  source  from  which 
has  been  drawn  the  substantive  law  of  the  United  States. 
This  common  origin  explains  the  close  resemblance  of  such 
substantive  law  in  the  several  states,  and  this  close  resem- 
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blance  may  be  seen  in  the  law  of  real  property  found  in  the 
statutes  and  in  the  decisions  of  the  courts  of  those  states, 
and  which  is  no  other  than  the  common-law  of  England 
modified  and  adapted  to  m^et  the  conditions  of  a  new  coun- 
try of  advancing  civilization,  and  of  a  soil  kept  free  from 
feudal  tenures  and  entails. 

But  in  the  enactment  of  mechanic-lien  laws,  there  has 
never  been  a  common  source  from  which  to  draw,  nor  a 
recognized  precedent  to  follow.  The  result  is  that  the  lien 
laws  of  the  several  states  have  few  resemblances  and  many 
differences,  and  that  any  attempt  to  treat  all  of  them,  in  a 
general  work,  must  necessarily  be  attended  with  difficulties 
and  uncertainties  both  with  reference  to  the  rules  laid  down 
by  the  author,  and  to  the  value  of  the  decisions  which  are 
cited  to  illustrate  those  rules. 

It  was  this  consideration,  among  others,  which  induced 
the  author  to  undertake  the  compilation  of  this  volume. 

In  arrangement,  the  statute  has  been  followed  as  closely 
as  logical  treatment  would  permit.  Each  of  the  general 
divisions  of  the  subject  has  been  given  a  separate  chapter, 
and  each  provision  of  the  statute  falling  within  a  chapter 
has  been  given  a  separate  section.  The  advantages  of  this 
plan  are  manifold.  It  brings  together  in  one  section  the 
statute  and  the  decisions,  exhibits  the  statute  in  the  light  of 
judicial  exposition,  and  illustrates  it  by  the  practical,  yet 
authoritative,  application  of  its  provisions  to  the  facts  of 
particular  cases. 

Nor  are  these  all  the  advantages  of  this  plan.  If  the 
decisions  are  conflicting,  the  attention  of  the  reader  is  called 
to  this  fact  either  in  the  text  or  in  the  notes.  The  history 
of  the  statutory  provisions  is  set  forth.  The  value  of  the 
decisions  upon  former  statutes  is  pointed   out,  and  their 
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worth,  as  guides  to  the  interpretation  of  the  present  law,  is 
noted.     In    fine,  the  aim  has  been  to  make  every  section 

complete  in  itself.  This  has  necessitated  repetition,  and 
has  transgressed  the  rules  of  the  essayist,  but  the  author 
believes  the  profession  is  more  concerned  in  having  all  of 
the  law  upon  a  given  point  presented,  than  it  is  in  having, 
as  a  substitute,  scientific  arrangement  and  studied  brevity. 

Especial  attention  is  called  to  the  lien  law  of  California 
as  presented  in  chapter  I.  By  means  of  figures,  brackets 
and  notes,  the  history  or,  more  properly,  the  evolution,  of 
each  section  of  that  law  is  shown  at  a  glance.  Taking  as  a 
basis,  or  starting  point,  when  possible,  the  lien  law  as  it  was 
enacted  upon  the  adoption  of  the  Code  of  Civil  Procedure  in 
1872,  the  practitioner  has  pointed  out  to  him  every  amend- 
ment since  made  to  each  section  of  the  law.  This  includes 
not  only  the  matter  which  has  been  added,  but,  also,  the 
matter  which  has  been  stricken  out,  by  amendment. 

Throughout  the  work  several  decisions  of  the  Superior 
Court  have  been  cited  as  authorities  upon  points  concerning 
which  the  decisions  of  the  Supreme  Court  are  silent. 

For  the  convenience  of  the  profession,  an  appendix  of 
forms  has  been  added. 

The  author  is  greatly  indebted  to  Hon.  Lucien  Shaw, 
Presiding  Judge  of  the  Superior  Court  of  Los  Angeles 
County,  to  Sheldon  Borden,  Esq.,  and  J.  W.  Swanwick, 
Esq.,  of  the  Los  Angeles  Bar,  for  many  valuable  suggestions 
made  by  them  during  the  preparation  of  this  work,  and 
especially  to  Judge  Shaw  for  the  form  of  claim  of  lieu,  and 
to  Sheldon  Borden,  Esq.,  for  the  forms  of  complaint  and 
decree,  all  of  which  will  be  found  in  the  Appendix  of 
Forms.  F,  J. 

Lo8  AngeleBf  Calif ornia^  March  1W>0. 
Liens  of  Mechanics  ti 
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Section. 

17  Section  1199  of  the  C.  C.  P. 

18  Section  1200  of  the  C.  C.  P. 

19  Section  1201  of  the  C.  C.  P. 

20  Section  1202  of  the  0.  C.  P. 

21  Section  1203  of  the  C.  C.  P. 

22  Act  of  1897  (stat.  1897,  201) 
to  secure  Payment  of 
Claims  of  Materialmen  and 
others  employed  by  con- 
tractors upon  Public  Work. 

22a  Amendment  of  Street  Im- 
provement Act  of  1885. 
(stat.  1899,  23)  to  secure 
Payment  of  Claims  of 
Laborers,  and  others  for 
Street  and  Sewer  work  in 
Municipalities. 


Section  1183  of  the  G.  G.  P. 

Section  1.    (§1183C.C.P.)    Mechanics,  material- j;^7t^°d%o 
men,    [85]  contractors,  subcontractors  [85],   artisans, 
architects,  [85]  machinists^  builder Sy  miner s,  and  all 
persons  [85]  and  laborers  of  every  class,  performing 
labor  upon  or  furnishing  materials  to  be  used  in  the 

*  "  Work  and 

construction,  alteration  [87],  addition   to   [87J,   or  IfJiJJtlJj* 
repair,  [^5']either  in  whole  or  in  part  [85],  of  any  [a] 
building,    wharf,   bridge,    ditch,    flume,    aqueduct, 
[99]    well    [99],    tunnel,    fence,    maehinerv,    rail- 

•-        ■*  L        j»  7  J  ^  J  Property 

road,    wagon  road,    or   other  structure,  shall   have  ff^'i^*'''' 


:t  to 


Lien  of  Mechanics    1 


Liens  of  Mechanics. 


Agent  of 
the  owner. 


Mining 
claims. 


"Who  is 
agent  of 
owner. 


Original 
contract, 
Hen  of. 


When 

contract 
muRt  be  In 
writing, 
and 

subscrlbt'd 
by  partlos. 


Memoran- 
dum may  be 
filed. 
Contents  of. 


a  lien  upon  the  property  upon  which  they 
have  bestowed  labor,  or  furnished  materials,  for 
the  value  of  such  labor  done  and  materials 
furnished  [b,  85]  whether  at  the  instance  of  the  owner 
or  of  any  other  person  acting  by  his  authority,  or 
under  him^  as  contractor  or  otherwise;  and  any  person 
who  performs  labor  in  any  mining  claim  or  claims, 
has  a  lien  upon  the  same,  and  the  works  owned  and 
used  by  the  owners  for  reducing  the  ores  from  such 
mining  claim  or  claims,  for  the  work  or  labor  done,  or 
materials  furnished  by  each^  respectively,  whether  done 
or  furnished  at  the  instance  of  the  owner  of  the  build- 
ing,  or  other  improvement,  or  his  agent;  and  every  con- 
tractor, subcontractor,  architect,  builder,  or  other  per- 
son having  charge  of  any  mining,  or  of  the  construc- 
tion, alteration,  [87]  addition  to  [87],  or  repair,  either 
in  whole  or  in  part,  of  any  building  or  other  improve- 
ment as  aforesaid,  shall  be  held  to  be  the  agent  of  the 
owner,  for  the  purposes  of  this  chapter. 

In  case  of  a  contract  for  the  work  between,  the 
[87]  reputed  [87]  owner  and  his  contractor,  the  lien 
shall  extend  to  the  entire  contract  price,  and  such  con- 
tract shall  operate  as  a  lien  in  favor  of  all  persons, 
except  the  contractor,  to  the  extent  of  the  whole  contract 
price;  and  after  all  such  liens  are  satisfied,  then  as  a 
lien  for  any  balance  of  the  contract  price  in  favor  of 
the  contractor.  All  such  contracts  shall  be  in  writing 
when  the  amount  agreed  to  be  paid  thereunder  exceeds 
one  thousand  dollars,  and  shall  be  subscribed  by  the 
parties  thereto,  and  [87]  the  said  contract,  or  a  mem- 
orandum thereof,  setting  forth  the  names  of  all  the 
parties  to  the  contract,  a  description  of  the  property 
to  be  affected  thereby,  together  with  a  statement  of 
the  general  character  of  the  work  to  be  done,  the 
total  amount  to  be  paid  thereunder,  and  the  amounts 
of  all  partial  payments,  together  with  the  times 
when  such  payments  shall  be  due  and  payable  [87], 


Code  of  Civil  Procedure,  §1183.  3 

shall,  before  the  work   is   commenced,   be  filed  in  the  Memo*ran-' 
office  of  the  county  recorder  of  the  comity  ^  or  city  and  be  fiieS!^ 

-  _  .  .  1  T  T      f»  Time  and 

county,   where    the    property    is   situated,   who   shall l\'f^^* 
receive  one  dollar  for  such  filing;  otherwise,  they  shall  ^ee tor 
be  wholly  void,  and  no  recovery  shall  be  had  thereon  contract. 
by  either  party  thereto;  and,  in  such  case,  the  labor  ^f^^.^ 
done  and  materials  furnished  by  all  persons  aforesaidf^E^'ctot. 
except  the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the  owner, 
and  they  shall  have  a  lien  for  the  value  thereof.    [85] 


NOTES  TO  SECTION  1183. 


Section  II83J^  of  the  C.  C.  P. 

Section  1 .  A  new  section  is  hereby  added  to  the  Code 
of  Civil  Procedure,  to  be  numbered  section  eleven  hundred 
and  eighty-three  and  one-half,  as  follows: 

11881/^.     Whenever   such  contract  refers  to  plans  and  ^^JJ^^^^JJ. 
specifications  in  accordance  with  which  the  work  is  to  be  J^^'j^^^^^.j^^^^ 
done,  it  shall  be  void  unless  such  plans  and  specifications  be  "^"st 
completed  and  signed  by  the  parties  to  the  contract  at  the 
tim^  of  the  execution  thereof,   and  include  detail  drawings 
sufficient  to  show  the  materials,  form  and  dimensions  of  the 
proposed  work,  and  upon  a  scale  of  at  least  one  and  one-half 
inches  to  the  foot.     Any  provision  in  such  contract  leaving 
to  the  architect  or  other  person  the  power  to  determine  what 
materials  shall    be  furnished   or  work  done  shall  be  void, 
except  in  so  far  as  the  same  leaves  to  such  architect  or  person 
the  discretion  to  determine  whether  such  work  and  materials 
are  in  accordance  with  the  contract,  plans,  specifications  and 
details. 

Sec.  2.      This   act  shall  take  effect  from   and   after  its 

passage. 

[Approved  .March  28,  U)01.] 


2  Liens  of  Mechanics. 

a  lien  upon  the  property  upon  which  they 
have  bestowed  labor,  or  furnished  materials,  for 
the    value     of    such    labor    done     and    materials 

the  owner,  fumishcd  [b,  85]  whether  at  the  histance  of  the  owner 
or  of  any  other  person  acting  by  his  authority,  or 
under  him,  as  contractor  or  otherwise;  and  any  person 

Si?mlf  who  performs  labor  in  any  mining  claim  or  claims^ 
has  a  lien  upon  the  same,  and  the  works  owned  and 
used  by  the  owners  for  reducing  the  ores  from  such 
mining  claim  or  claims,  for  the  work  or  labor  done,  or 
materials  furnished  by  each,  respectively,  whether  done 
or  furnibhed  at  the  instance  of  the  owner  of  the  build- 


1 


Code  of  Civil  Procedure,  §1183.  3 

shall^  before  the  work   is   commenced,  he  filed  in  the  Memo'SJn-' 
office  of  the  county  recorder  of  the  county,  or  city  and^^\^7 

J  J  Time  and 

county,   where   the    property    is   situated,    who   9hall^^^^^ 
receive  one  dollar  for  such  filing;  otherwise,  they  shall  ^ee  tor 
be  wholly  void,  and  no  recovery  shall  be  had  thereon  confract. 
by  either  party  thereto;  and,  in  such  case,  the  ^^^o^' ^'Jjict 
done  and  materials  furnished  by  all  persons  aforesaid,  Et^tot. 
except  the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the  owner, 
and  they  shall  have  a  lien  for  the  value  thereof.    [85] 

NOTES  TO  8E0TION  1183. 

1.  The  matter  between  brackets  enclosing^  the  same  flg^uros  was  added 
to  the  section  by  the  amendment  of  the  year  indicated  by  the  figures  in 
the  brackets,  thus:  ^^[87]  addition  to  [87]"  is  intended  to  show  that  by 
the  anaendment  made  to  this  section  in  the  year  1887,  the  word  s  '^addi- 
tion  to"  were  added. 

For  convenience,  the  amendments  of  1885  are  printed  in  italics. 

2.  The  amendments  of  1885  (stat.  1885,  143)  took  efeect  May  17.  1885; 
those  of  1887  (stat.  1887,  152)  March  15,  1887;  that  of  1899  (stjit.  1899,  33) 
Mayl,  1899. 

3.  By  the  amendment  of  1885  the  following  matter  was  stricken  from 
section  1183: 

At  the  place  indicated  by  the  letter  **ra]",  *' mining  claim'*. 

At  the  place  indicated  by  the  letter  "[bj": 

*'  This  lien  shall  not  be  affected  by  the  fact  that  no  money  is  due,  or 
to  become  due,  on  any  contract  made  by  the  owner  with  any  other 
party.'* 

The  clause  last  quoted  was  added  to  section  1183  by  the  amendment 
thereto  of  1880  Camdts.  1880,  C.  C.  P.,  63).  This  clause  had  the  effect,  as 
was  said  in  Latson  i>.  Nelson  11  Pac.  C.  L.  J.  589,  to  enlarge  and  extend 
the  provisions  of  section  15,  article  XX  of  the  constitution  of  1879,  in 
that  it  made  the  owner  liable  beyond  the  terms  and  limit  of  his  valid 
contract.  The  legislature  had  not  such  power  and  it  was  accordingly 
held  that  the  clause  was  unconstitutional. 

4.  Section  1183  and  the  statutes  from  which  it  was  taken  have  un- 
dergone many  changes  both  with  reference  to  the  persons  to  whom 
liens  have  been  given  and  to  the  property  which  has  been  made  subject 
to  Kens.  For  the  early  statutes  covering  those  subject  matters,  see  sec.  1 
act  of  1850,  211  (1850-3,  808);  sec.  1  of  act  of  1853  (stat.  1850-3,  811);  sec. 
1  of  the  act  of  1855,  156;  sec.  1  of  the  act  of  18>6,  203;  sec.  1  of  the  act  of 
1857,  84;  sees.  1,  2,  3,  9  and  17  of  act  of  1862,  384;  sees.  1  and  14  of  act  of 
1868,589;  sec.  1183  of  the  C.  C.  P.  as  originally  adopted  in  1872  and 
as  amended  in  1873*4,  106.  Section  1183  as  above  shown  is  built  upon 
the  amendment  of  IHvSO,  63. 

5.  For  decisions  of  the  court  and  comments  upon  the  various  matters 
contained  in  this  section,  see  chap.  IV,  sec.  66  et  sefj,^  which  treats  of  per- 
sons entitled  to  liens;  chap.  V,  sec.  84  et  8e(j,,  work  and  materials  which 
are  lienable;  chap.  VI,  sec.  92  et  seq.,  property  subject  to  li(m;  chap,  VII, 
sec.  129  et  aeq.,  agency  and  persons  who  may  subject  property  to  lieu;  and 
chap.  VIII,  sec.  142  et  seq.,  contracts. 


4  Liens  of  Mechanics. 

6.  The  lien  law  of  Califorola  now  comprises  sections  1183  to  1203  both 
inclusive  and  is  known  and  often  referred  to  as  chapter  II,  title  IV,  part 
III  of  the  0.  0.  P. 


Section  1184  of  the  C.  C.  P. 

Sec.  9.     (§1 184  C.C.P.)     No  part  of  the  oontract 
wiSr^     price  shall,  by  the  terms  of  any  such  contract,  be 
be  ^»de^^^  made  payable,  nor  shall  the  same  or  any  part  thereof 
p*^**-         be  paid  in  advance  of  the  commencement  of   the 
work,  but  the  contract  price  shall,  by  the  terms  of 
panbiein  the  coutract,  be  made  payable  in   installments  at 
menu.        Specified  times  after  the  commencement  of  the  work, 
or  on  the  completion  of  specified  portions  of   the 
work,  or  on  the  completion  of  the  whole  work;  pro- 
p^T*<»nu"^^  viDED,  that  at  least  twenty-five  per  cent,  of  the  whole 
wfJn^^ade  coutiact  piicc  shall  be  made  payable  at  least  thirty- 
five  days  after  the  final  completion  of  the  [a]  con- 
tract. 

Premature  No  payment  made  prior  to  the  time  when  the 
5|^*<^*  o' °°  same  is  due,  under  the  terms  and  conditions  of  the 
contract,  shall  be  valid  for  the  purpose  of  defeating, 
diminishing,  or  discharging  any  lien  in  favor  of 
any  person,  except  the  contractor,  but  as  to  such 
liens,  such  payment  shall  be  deemed  as  if  not  made, 
and  shall  be  applicable  to  such  liens,  notwithstand- 
ing that  the  contractor  to  whom  it  was  paid  may 
thereafter  abandon  his  contract,  or  be  or  become 
indebted  to  the  [87]  reputed  [87]  owner  in  any 
amount  for  damages  or  otherwise,  for  non-perform- 
ance of  his  contract  or  otherwise. 

Contract         As  to  all  licus,  cxccpt  that  of  the  contractor,  the 
payable      wholc  coutract  pricc  shall  be  pavable  in  money,  and 

In  money  •*■  x      ^  •/  f 

only,  and    gj^jj^n  ^qi  \yQ  diminished  by  any  prior  or  subsequent 
by^ttwtf    indebtedness,  offset,  or  counter-claim,  in  favor  of  the 


etc. 


[87]  reputed  [87]  owner,  and  against  the  contractor; 
no  alteration  of  any  such  contract  shall  affect  any 
lien  acquired  under  the  provisions   of  this  chapter. 
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[b,  87]     In  case  such  contracts  and  alterations  thereof  oi^l^^^^t. 

do  not  conform  substantially  to  the  provisions  of  thiswen^  ^ 

section^  the  labor  done  and  materials  furnished  by  all 

persons  except  the  contractor  shall  be  deemed  to  have 

been  done  and  furnished  at  the  personal  instance  andyiouaionof 

request  of  the  person  who  contracted  with  the  contractor^ 

and  they  shall  have  a  lien  for  the  value  thereof,     [87] 

Any  of  the  persons  mentioned  in   section  ll83,^i°fJJ;fQ^^ 
except  the  contractor,  may  at  anv  time  give  to  thewo^iTSone 

."  .,  ^  ^^  materials 

[^i  \  reputed  \%1\  owner  a  written  notice  that  theyg^j^j^'iJj^^^j 
have  performed  labor  or  furnished  materials,  or 
both,  to  the  contractor,  or  other  person  acting  by 
authority  of  the  [87]  reputed  [87]  owner,  or  that  they 
have  agreed  to  do  so,  stating  in  general  terms  the 
kind  of  labor  and  materials  and  the  name  of  the 
person  to  or  for  whom  the  same  was  done  or  fur- 
nished, or  both,  and  the  amount  in  value,  as  near  as 
may  be,  of  that  already  done  or  furnished,  or  both,  and 
of  the  whole  agreed  to  be  done  or  furnished,  or  both. 
Such  notice  may  be  given  by  delivering  the  same  to  givi'S!' **°^ 
the  [87]  reputed  [87]  owner  personally,  or  by  leaving 
it  at  his  residence  or  place  of  business,  with  some 
person  in  charge,  or  by  delivering  it  to  his  archi- 
tects, or  by  leaving  it  at  their  residence  or  place  of 
business,  with  some  person  in  charge,  or  by  posting 
it  in  a  conspicuous  place  upon  the  mining  claim 
[c,  87  J  or  fm  pro  re  mew  ^.  [87]  No  such  notice  shall  wheif' 
be  invalid  by  reason  of  any  defect  of  form,  provided, 
it  is  sufficient  to  inform  the  [87]  reputed  [iS7]  owner 
of  the  substantial  matters  herein  i)rovided  for,  [87] 
or  to  put  him  upon  inquiry  as  to  such  matters.  [87] 
Upon  such  notice  being  given,  it  shall  Ije  the  dutvi>"ty*^' 

*  <->«-?'  ,    owner  upon 

of  the  [d,  87]  person  who  contracted  with  the  contra ctor]^Q^f^l['^^ 
[87]  to,  and  he  shall  withhold  from   his  contractor, 
or  from  any  person  acting  under   such  [87]  repyiAed 
[87]  owner,  and  to   whom   by   s.iid   notice   the   said 
labor  or  materials,  or  both,  have  been  furnished,  or 
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Amoont 


agreed  to  be  furnished  [e,  87]  sufficient  [87]  money 
ftSuXg    due,  or  that  may  become  due  to  such  contractor,  or 

counsel  fees 

j^drosto     other  person,  [f]  to  answer  such  claim  and  any  lien 
withheld.    ^Y^^^  j^^y  YyQ  gjg^  therefor   for   record,  under  this 

chapter,  including  [g,  87]  counsel  fees  not  exceeding 
one  hundred  dollars  in  each  case^  besides  reasonable 
costs  provided  for  in  this  chapter,     [87] 

NOTES  TO  SECTION  1184. 

1.  For  explanation  of  brackets  and  figures,  see  note  1  to  section  1183, 
9upra.     For  convenience  the  amendments  of  1887  are  printed  in  italics. 

2.  Section  1184  was  enacted  as  a  new  section  in  1885  (stat.  1885,  144). 
Prior  to  the  enactment  of  this  section,  service  of  notice  on 
the  owner  did  not  impose  upon  him  the  dut^  of  retaining  a  portion  of  the 
price  to  satisfy  any  lien  which  the  person  giving  the  notice  might  subse- 
quently file.  (McCants  v.  Bush,  70  Cal.  125,  11  P.  601.)  The  original  of 
this  section  is  now  section  1191.  Section  1185  as  enacted  In  1885  took 
effect  May  17.  1885;  the  amendment  to  this  section  in  1887,  (stat.  1887, 
153)  took  effect  March  15,  1887. 

3.  By  the  amendment  of  1887  the  following  matter  indicated  by  letters 
in  brackets  in  the  text  was  stricken  from  the  section  as  it  stood  under 
the  amendment  of  1885: 

[a]  "work  and"; 

[b]  **AU  such  contract  aud  alterations  thereof  as  do  not  conform 
substantially  to  the  provisions  of  this  section,  shall  be  wholly  void,  and 
no  recovery  shall  be  had  thereon  by  either  party  thereto;  and  in  such 
case  the  labor  done  and  materials  furnished  by  all  persons,  except  the 
contractor,  shall  be  deemed  to  have  been  done  and  furnished  at  the  per- 
sonal instance  of  the  owner,  and  they  shall  have  a  lien  for  the  value 
thereof. ' ' 

[c]  * 'building,  wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel,  fence, 
machinery,  railroad,  wagon  road,  or  other  structure."  ''Improvement" 
substituted  therefor. 

[d]  "owner."  "Person  who  contracted  with  the  contractor",  sub- 
stituted therefor. 

[e]  "all."     '"sufficient"  substituted  therefor. 

[f]  "or  sufficient  of  such  money." 

fg]  "Costs  and  counsel  fees  provided  for  in  this  chapter,  until  such 
notice  is  by  writing  witlidrawn;  and  all  money  paid  thereafter  by  the 
owner  to  the  contractor,  or  such  other  person,  while  such  notice  is  in 
force,  shall,  for  the  purposes  of  all  liens  of  all  persons,  except  the  con- 
tractor, be  deemed  a  payment  prior  to  the  time  the  same  was  due  within 
the  meaning  of  and  subject  to  the  provisions  of  this  section."  (See 
chap.  XV,  sec  452,  infra). 

4.  For  the  early  statute  as  to  payment  of  the  price,  see  sees.  5  and  10 
Act  of  1862,  384;  and  as  to  notice  by  claimant  to  owner,  see  sees.  2 
and  3  of  act  of  1850,  211;  sees.  3  and  4  of  act  of  1855,  156:  sees.  2  and  3  of 
act  of  1856,  203;  sees.  2  and  3  of  act  of  1858,  225;  sees.  5,  8  and  12  of  act  of 
1862,  384.  The  statute  of  1868,  589  as  well  as  the  lien  law  enacted  upon 
the  adoption  of  the  0.  C.  P.  in  1872  and  the  amendments  thereto  in 
1873-4,  are  silent  upon  both  of  these  subjects.  Section  1184  as  enacted 
in  1885  was  substantially  a  new  section. 

5.  For  decisions  of  the  court  and  comments  upon  the  provisions  of 
this  section,  see  chap.  VIII,  bees.  lGG-179  which  treats  of  the  contract 
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prioe  and  the  manneri  mode  and  medium  of  its  payment;  sees.  187-190 
of  premature  payments;  sees.  184-5  of  the  alteration  of  the  contract 
and  its  effect  upon  the  lien;  and  sees.  194-8  of  void  contracts  and  the 
rights  of  lien-claimants  thereunder. 

As  to  notice  hy  claimant  to  owner  of  work  done  and  materials  fur- 
nished, its  effect  and  the  duty  of  the  owner  thereunder,  see  chap.  XIII, 
sec.  333  et  seg.^  infra. 


Section  1185  of  the  C.  C.  P. 

:.  S.     (S1185C.C.P.)     The  land    upon   which  l.»«i  o« 
any  building,  improvement,  [99]  well  [99],  or  struc- g^b^lJt  to 
ture  is   constructed,    together    with   a    convenient Ex^nt of. 
space    about  the   same,    or   so   much   as    may    be 
required  for  the    convenient   use    and  occupation 
thereof,  ["3-4]   to  be  determined  by   the   court   onj^^^^"^ 
rendering  judgment   [73-4],  is   also  subject   to  the 
lien,  if  [a,  73-4]  at  the  commencement  of  the  work, 
or  of  the  furnishing  of  the  materials  for  the   same 
[73-4J,  the  land  belonged  to  the  person   who  caused 
said  building,  improvement,  [99]  well  [99]  or  struc- 
ture to   be  constructed,  altered,  or  repaired,   but  ifwhateaute 

subject  to 

such  person  owned  less  than  a  fee  simple  estate  in  "en. 
such  land,  then  only  his  interest  therein   is  subject 
to  such  lien. 

NOTE 3  TO  SECTION  1186. 

1.  For  explanation  of  brackets  and  figures,  see  note  1  to  section  1183, 
tupra. 

The  above  section  shows  it  as  enacted  upon  the  adoption  of  the  C.  0. 
P.  in  1872  and  as  amended  in  1873-4  Tarndts.  1873-4,  106),  and  in  1899 
(Stat.  1899.  24).  The  amendments  of  1873-4  took  effect  May  29th,  1874, 
and  those  of  1899,  April  24th,  1899. 

2.  The  following  matter  was  stricken  out  of  section  1 185  by  the  amend- 
ments of  1873-4,  107,  (supra)  at  the  place  indicated  by  the  letter  ''(a)'*: 
''At  the  time  the  work  was  commenced,  or  the  materials  for  the 
same  had  commenced  to  be  furnished",  and  the  amendment  of  1873-4 
substituted  therefor  as  above  shown. 

3.  For  former  statutes,  see  sec.  6  of  act  of  1850,  211 ;  sec.  5  of  act  of 
1855,  156;  sec.  4  of  act  of  1856,  203;  sec.  4  of  act  of  1858,  225;  sees.  4  and 
17  of  act  of  1862,  384;  and  sec.  2  of  act  of  1868,  589. 

4.  For  decisions  of  the  court  and  comments  upon  this  section,  sea 
chap.  VI,  sec.  92  et  seq, ,  infra,  which  treats  generally  of  the  property 
subject  to  lien,  and  particularly  sections  102-4  of  that  chapter  wbich 
treat  of  the  subject  matter  of  this  section. 
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Section  1186  of  the  C.  C.  P. 

ESSil"^  ^'      Sec.  4.     (§1186  C.C.P,)     The  liens  provided  for 
attaching,    in  this  chapter  are  preferred  to  any  lien,  mortgage, 
or   other  incumbrance   which  may   have   attached 
subsequent  to  the  time  when  the  building,  improve- 
ment, or  structure  was  commenced,  work  done,  or 
materials  were  commenced  to  be  furnished;  also  to 
Nouceof    any  lien,  mortgage,  or  other  incumbrance  of  which 
iiSI!^^'^  *   the  lien-holder  had  no  notice,  and  which  was  unre- 

Effect  of.  ' 

corded  at  the  time  the  building,  improvement,  or 
structure  was  commenced,  work  done,  or  the  mate- 
rials were  commenced  to  be  furnished. 

NOTES  TO  SECTION  1186. 

1.  This  section  was  enacted  in  1872  upon  the  adoption  of  the  C.  C.  P., 
took  effect  January  1, 1873,  and  has  not  since  been  amended. 

2.  For  former  statutes,  see  sec.  9  of  the  act  of  1850,  211;  sec.  5  of  the 
act  of  1855,  156;  sec.  4  of  the  act  of  1856,  203;  sec.  1  of  the  supp.  act  of 
1857,  58;  sec.  4  of  the  act  of  1858,  225;  sec.  4  of  the  act  of  1862,  384;  and 
sec.  3  of  the  act  of  1868,  589. 

3.  For  decisions  of  the  court  and  comments  upon  this  section,  see 
chap.  XI,  sees.  312-328  infra,  which  treats  of  priority  of  liens. 

Section  1187  of  the  C.  C.  P. 

owner'o?         ®^^-  *'      (§1187  C.C.P.)      [07]     The    owner    of 

Sfwffk?'*"  any  property  on  which  hibor  has  been  performed, 

or     for     which      materials    have    been    furnished 

to     be     used     in     the     construction,     alteration, 

addition    to,    or    repair,    either    in    whole    or    in 

Time  of      part,    of     any     work     mentioned  in    section   1183 

fliinK  same.  ^|    ^^^^    codc,  must,    witlun    tcu    days    after    the 

completion  thereof,  or  within  forty  days  after  cessa- 
tion from  labor  upon  any  unfinished  contract,  or 
upon  any  unfinished  building,  improvement,  or 
structure,  or  the  alteration,  addition  to,  or  the  repair 
Where  filed.  ^j^^j.^Qf^   file  for  rccord  in  the  oflfice  of  the  county 

recorder  of  the  county,  or  city  and  county,  in  which 

such    property  or  some  part  thereof  is  situated,  a 

notice  setting  forth    the  date  when  such  building, 

o?Sot?c?.    improvement,  or  structure,  or  the  alteration,  addi* 


otioe 
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tion  to,  or  repair  thereof,  was  actually  completed,  or 
in  ease  of  cessation  from  labor  for  thirty  days,  the 
date  on  which  such  cessation  actually  occurred,  and 
said  notice  shall  also  contain  the  name  and  the 
nature  of  the  title  of  the  person  who  caused  the  said 
building,  improyement,  or  structure  to  be  erected,  or 
said  alteration,  addition  to,  or  repair  to  be  made, 
and  also  a  description  of  the  property  sufficient  for 
identification,  and  said  notice  must  be  yerified  bymusTbe 
said  owner  or  some  other  person  in  his  behalf. 

In  case  any  such  owner  neglect  to  hie  said  notice  reKiJcVto***" 

I  .  .-,  •.I'.ii*  1  ■  'T    ^1*  notice. 

as  herein  required,  within  the  time  herein  required, 
then  the  said  owner  and  all  persons  deraigning  title 
from  him,  and  all  persons  claiming  an  interest  in 
said  property,  shall  be  estopped,  in  any  proceedings 
brought  to  foreclose  any  mechanics'  lien  or  liens 
provided  for  in  this  chapter,  from  maintaining  a 
defense  therein  based  on  the  ground  that  said  lien 
or  liens  have  not  been  filed  within  the  time  provided 
in  this  chapter.  Said  notice,  when  so  filed  for  record,  ift^rJcoSed' 
must  be  recorded  by  the  county  recorder  with  whom 
the  same  is  filed  for  record,  and  the  fee  for  record- 
ing the  same  shall  be  the  sum  of  one  dollar.    [97J 

Every  original  contractor    [a,  97],    at  any  timefit^n™"' 
after  the  completion  of  his  contract,  and  until  the  flie* 

^  Time  of 

expiration  of  sixty  days  after  the  filing  of  said  notice"""*- 
of  completion  or  notice  of  cessation  of  labor  by  the 
owner,  and  every  person,  save  the  original  contractor, 
claiming  the  benefit  of  this  chapter,  at  any  time 
after  the  completion  of  any  building,  improvement, 
or  structure,  or  of  the  alteration,  [87]  addition  to 
[87],  or  repair  thereof,  and  until  the  expiration  of 
thirty  days  after  the  filing  of  said  notice  of  comple- 
tion or  cessation,  by  said  owner,  or  within  thirty <iai"''». 

'  *'     Time  r»f 

days  after  the  performance  of  any  labor  in  any  min-"""- c'"*™- 
ing  claim,  must  [97]  file  [73-4]  for  record  [73-4]  with  hMiuT"'* 
the   county   recorder  of   the   county,   or   city   aiul^"«"K. 
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county,  ill  which  such  property  or  some  part  thereof 
Contents  of.  jg  situatcd,  a  claim  containing  a  statement  of  his 
demand,  after  deducting  all  just  credits  and  offsets, 
with  the  name  of  the  owner  or  reputed  owner,  if 
known,  and  also  the  name  of  the  person  by  whom  he 
was  employed,  or  to  whom  he  furnished  the  materials, 
with  a  statement  of  the  terms,  time  given,  and  con- 
ditions of  his  contract,  and  also  a  description  of  the 
property  to  be  charged  with  the  lien,  sufficient  for 
S*TSfiS!  identification,  which  claim  must  be  verified  by  the 
oath  of  himself  or  of  some  other  person;  [b,  97]  pro- 
Si'mSSS  vided,  however,  that  in  any  event  all  claims  of  lien 
withfn        must  be  filed  within  ninety  days  after  the  completion 
of  said  building,  improvement,  or  structure,  or  the 
alteration,  [87]  addition  to  [87],  or  repair  thereof 
[97]. 

S'Sfntrirt.      [^^]     -^^2/    ^'"i^'^Q^  imperfection  in  the  said  work, 

wblM^.      or  in  the  construction  of  any   building,  improvement^ 

perfection,  or  structurc,  or  of  the  alteration,  addition  to,  or  repair 

occupauon  (fi^j^^Qj^  shall  not  be  deemed  such  a  lack  of  completion 

'  as  to  prevent  the  filing  of  any  lien;  and  [c,  97]  in  all 

cases  [97],  the  occupation  or  use  of  a  building,  improve- 

ment  or  structure,  by  the   owner,  or  his  representative, 

or  the  acceptance  by  said  owner  or   his  agent  of  said 

ftSnffibor   building,  improvement,  or  structure  [d]  and  cessation 

lor  thirty    yy^^  labor  for  thirty   days  upon  any  [e]   contract,  or 

upon  any  [f]  building,  improvement,  or  structure,  or 

the  alteration,  addition  to,  or  repair  thereof,  shall  be 

deemed  equivalent  to  a  completion   thereof  for  all  the 

purposes  of  this  chapter  [87]. 

NOTES  TO  SECTION  1187. 

1.  For  explanation  of  brackets  and  figures  see  note  1  to  section  1183, 
tupra. 

For  convenience  the  amendments  of  1887  are  printed  in  italics. 

2.  The  above  section  shows  it  as  originally  enacted  upon  the  adoption 
of  the  C.  C.  P.  and  as  amended  in  1873-4,  1887  and  1897. 

The  original  section  took  effect  January  1,  1873;  the  amendments  of 
1873-4  (amdts.  1873-4,  109),  May  29,  1874;  the  amendments  of  1887  (stat. 
1887,  154),  May  15th,  1887;  and  the  amendments  of  1897  (stat.  1897,  202), 
May  27,  1897. 
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3.  The  amendment  of  1873-4  struck  out  of  the  orl^nal  section  at  the 

glace  in  the  tezi  Indicated  by  the  letter  ''[bj'\  the  following  clause:     *'If 
is  contract  or  any  part  thereof  is  in  writing,  a  copy  of  such  writing 
must  be  filed  with  and  made  part  of  his  claim. '' 

4.  By  the  amendment  of  1897  the  following  matter  was  stricken  out 
at  the  places  indicated  by  the  letters  found  in  the  text  of  the  section: 

[a]  * 'within  sixtv  days  after  the  completion  of  his  contract,  and  every 
person,  save  the  original  contractor,  claiming  the  benefit  of  this  chapter 
must  within  thirty  days  after  the  completion  of  any  building,  improve- 
ment, or  structure,  or  after  the  completion  of  the  alteration,  addition 
to,  or  repair  thereof,  or  the  performance  of  any  labor  in  a  mining 
claim." 

[c]  '*in  case  of  contracts." 

[d j  ' 'shall  be  deemed  conclusive  evidence  of  completion.'' 

[e]  **unfinished.'' 

[f]  "unfinished.'' 

5.  For  former  statutes  with  reference  to  the  time  of  filing,  contents, 
etc.,  of  the  claim  of  lien,  see  sec.  7,  act  of  1850,  211;  sees.  3  and  6  of  the 
act  of  1855,  156;  sees.  2  and  5  of  the  act  of  1856,  203;  sec.  2  of  the  act  of 
1858,  225;  sec.  25  of  the  act  of  1862,  384;  sec.  25  of  the  supp.  act  of  1863-4, 
269;  sees.  5  and  6  of  the  act  of  18<)8,  589. 

6.  The  various  provisions  of  section  1187  are  presented  in  chap.  IX, 
sees.  211-295.  For  notice  of  completion  of  work  by  owner,  contents,  and 
time  and  place  of  filing,  see  sec.  273  et  seq.j  of  that  chapter.  For  claim 
of  lien,  necessity  for  filing,  contents  of,  and  time  and  place  of  filing,  see 
sec.  211  et  seq.  For  time  of  filing  claim  against  mining  claim,  see  sec. 
266.  For  the  provisions  requiring  all  claims  to  be  filed  within  ninety 
days,  see  sec.  282.  For  completion  of  contract,  trivial  imperfection,  use, 
occupation  or  acceptance,  and  cessation  from  labor  for  thirty  days,  see 
sec.  2SS  et  seq.  infra. 


Section  1188  of  the  C.  C.  P. 
Sec.  «.     (§1 1.S8  C.C.P)     In  every  case  in   which ri"'.'S-t  two 

_  1"  •        i*i      1  •.,  *  I'll.  bulIdluKSi 

one  claim  is   filed  against  two  or  more  buildings,  etc. 


mining  claims,  or  other  improvements  owned    by "![?/"«, 
the  same  person,  the  person  filing  such  claim  must  designated. 
at    the    same   time  designate    the   amount   due   to 
him   on    each    of   such    buildings,    mining    claims, 
or   other     improvements;    otherwise,     the    lien     of }|»^|;;V,!*;o'*''' 
such  claim   is  postponed  to  other   liens.     The  lien  **'''*^"*'*'' 

p  -  ,     .  -  -111  Extent   and 

oi    such     claimant    does    not  extend     bevond  the  »*'"'V'^'^>' «' 

"  such  lieu. 

amount  designated,  as  against  other  creditors 
having  liens,  by  judgment,  mortgage,  or  otherwise, 
upon  either  of  such  buildings  or  other  improve- 
ments, or  upon  the  land  upon  which  the  same 
are  situated. 


12  Liens  of  Mechanicb. 

NOTES  TO  SECTION  1188. 

1.  The  above  section  shows  it  as  enacted  upon  the  adoption  of  the 
0.  C.  P.  in  1872.  It  took  effect  January  1,  1873,  and  has  not  since  been 
amended. 

2.  This  section  is  substantially  the  same  as  section  7  of  the  act  of 
1868,  591,  omitting  ''joint''  between  ''such''  and  ''claim"  in  the  text  of 
the  section,  and  also  omitting  the  final  clause:  "Provided  that  no  joint 
claim  shall  be  filed  upon  two  or  more  buildings  unless  they  are  contiiru- 
ous  to  or  adjoining  each  other." 

3.  For  decisions  and  comments  upon  this  section,  see  chap.  IX,  sec. 
243  et  8eg.i  infra. 


Section  1189  of  the  C.  C.  P. 

ci«imniu8ti     Sec.  7.      (§1189   C.C.P.)       The   recorder   must 

be  recorded  ^ "  -' 

Kdexed.  record  the  claim  in  a  book  kept  by  him  for  that 
purpose,  which  record  must  be  indexed  as  deeds 
and  other  conveyances  are  required  by  law   to  be 

Fees  for.  indcxcd,  and  for  whi6h  he  mav  receive  the  same 
fees  as  are  allowed  by  law  for  recording  deeds  and 
other  instruments. 

NOTES  TO  SECTION  1189. 

1.  This  section  shows  it  as  enacted  upon  the  adoption  of  the  0.  C.  P. 
in  1872.     It  took  effect  January  1,  1873,  and  has  not  since  been  amended. 

2.  For  fees  of  recorders,  see  fee  bill  of  1895  (stat.  1895,  267).  As  to 
manner  and  book  of  recording  claim,  see  subdivision  6,  section  120, 
county  government  act  of  1897,  (stat.  1897,  484),  and  subdivision  16  of 
section  4236  of  the  Political  Code. 

Section  1190  o1  the  C.  C.  P. 

Sin«es  Sc^'-  8.  (§1 190  C.C.P.)  No  lien  provided  for  in 
dSiys.'"^^^  this  chapter  binds  any  building,  mining  claim, 
wmi7n"'^^  improvement,  or  structure  for  a  longer  period  than 
thattinie.  j^jj^g^^y  Jays  aftcr  the  saiiic  has  been  Hied,  unless  pro- 
ceedings be  commenced  in  a  proper  court  within 
SUditTi'^'^^tbattimeto  enforce  the  same;  or,  if  a  credit  be  given,  * 
*^*^^"'  then  ninety  days  after  the  expiration  of  such  credit; 
No  Hon       but   no  lien  continues  in   force  for  a   longer  time 

continuoK  . 

[«p^K«^Jj!^*»  than  two  years  from  the  time  the  work  is  com- 
pleted, by  any  agreement  to  give  credit. 
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HOTBS  TO  8B0TI0N  1190. 

1.  This  aeotion  shows  it  as  enacted  upon  the  adoption  of  the  C.  C.  P. 
in  1872.     It  took  effect  January  1. 1873,  and  has  not  since  been  amended. 

2.  For  former  statutes  with  reference  to  the  time  within  which  suit 
was  required  to  be  commenced,  see  sees.  4  and  8  of  the  act  of  1850,  211 ; 
sec.  7  of  the  act  of  1855,  156 ;  sec.  6  of  the  act  of  1856,  203 ;  sec.  19  of  the 
act  of  1862,  384;  and  sec.  8  of  the  act  of  1868,  589. 

3.  For  decisions  and  comments  upon  this  section,  see  chap.  XV,  sees. 
368-370,  infra. 


Section  1191  of  the  C.  C.  P. 

».     (§  1 191  C.C.P.)    Any  person  who,  at  the  J^StTlot, 
request  of  the  [87]  reputed  [87]  owner  of  any  lot  in  Lie*n  fo/*** 
any  incorporated  city  or  town,  grades,  fills  in,  or  "»*«'»»»• 
otherwise   improves  the  same,  or  the  street  [85]  or 
sidewalk  [85]  in  front  of  or  adjoining  the  same,  [87] 
or  constructs   any  areas,  or    vaults,  or   cellars,  or 
rooms,  under  said  sidewalks,  or  makes  any  improve- 
ments in  connection  therewith  [87],  has  a  lien  upon 
said  lot  for  his  work  done  and  materials  furnished. 

N0TB8  TO  SECTION  1191. 

1.  For  explanation  of  figures  and  brackets  in  the  text  of  the  section, 
see  note  1  to  section  1  of  this  chapter. 

2.  This  was  section  1184  of  the  code  as  originally  adopted.  The 
amendments  of  1885  and  1887  have  since  been  added.  The  original  sec- 
tion took  effect  January  1,  1873;  the  amendment  of  1885  (stat.  1885,  145) 
May  17,  1885;  and  the  amendments  of  1887  (stat.  1887,  155),  March  15, 
1887. 

3.  Section  1191,  as  originally  enacted  upon  the  adoption  of  the  code 
in  1872,  provided  for  the  service  of  summons  by  publication. 

4.  For  former  statutes  with  reference  to  grading,  etc.,  city  lot,  see 
sec.  2  of  act  of  1855.  156;  sees.  12  and  13  of  the  act  of  1856,  203;  sees.  21 
and  22  of  the  act  of  1862,  384;  sec.  9  of  the  act  of  1868,  589;  and  sec.  1184 
of  the  code  as  originally  adopted. 

5.  For  decisions  and  comments  upon  this  section,  see  sections  109,  110, 
150,  infra. 


Section  1192  of  the  C.  C.  P. 


Sec.   lO.     (§1192  C.C.P.)      P]very     building    or fHmV.7:V 
other  improvement   mentioned  in   section  1183  ofown™^  ^^ 

*■  HUbjfCt  to 

this    code,    constructed    upon    any  lands   with    the  IJ'^Jjj]'^,^^.^ "• 
knowledge  of  the  owner,  or  the  peri?on  having  or 
claiming  any  interest  therein,  shall  be  held  to  have 
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been  constructed  at  the  instance  of  such   owner  or 

person  having  or  claiming  any  interest  therein,  and 

the  interest  owned  or  claimed  shall  be  subject  to  any 

owutf^^    lien  filed  in  accordance  with  the  provisions  of  this 

JiSpoMiw?  chapter,  unless   such   owner  or  person  having  or 

Time  of      claiming  anv  interest   therein    shall,  within   three 

giving.  o  *  J 

days  after  he  shall  have  obtained  knowledge  of  the 
construction,  alteration,  or  repair,  or  the  intended 
construction,  alteration,  or  repair,  give  notice  that  he 
How^giveS!  will  not  be  responsible  for  the  same,  by  posting  a 
notice  in  writing  to  the  effect,  in  some  conspicuous 
place  upon  said  land,  or  upon  the  building  or  other 
improvement  situated  thereon. 

NOTES  TO  SECTION  1192. 

1.  This  section  was  enacted  in  IS74  ^amdts.  1873-4,  109),  took  effect 
May  29,  1874,  and  has  not  since  been  amended.  It  was  substituted  for 
the  original  section  of  the  same  number  which  defined  ''subcontractors" 
and  gave  them  a  prior  right  of  payment  out  of  the  proceeds  of  the  sale 
of  the  property. 

2.  For  former  statute,  see  section  4  of  the  act  of  1808,  590. 

3.  For  decisions  atid  comments  upon  this  section,  see  chap.  VI,  sec- 
tion 105  et  seg^  infra* 


SeGtion  1193  of  the  C.  C.  P. 

tV^t/.r"'*"'      See.   II.     (§1193  C.C.P.)     The  contractor   shall 
whiohV     be  entitled    to  recover    upon   a  lien    tiled  bv  him, 

may  recover  *■  ^  * 

ottset:*       only  such  amount  as  may  be  due   to  him  accord- 
•igainM.      jj^g  ^^   ^j^^  terms  of  his  contract,    after   deducting 

all    claims    of    other    parties    for   work    done    and 


^;;"!Xft'rMi  iiiaterials  furnished,  as  afijresaiil:  and  in  all  cases 

where  a  lien  shall  be  liled,  under  this  chapter,  for 

work  done  or  materials  furnished  to  anv  contractor, 

he  shall  defend  any  action  brouirht  thereupon  at  his 

pr'Jl^r'^'      own  expense:  and  duriuir  the  pendency  of  such  action, 

oV*'^r  imvthe  owner  mav    withhold   from   the   contractor  the 

w.:hh"ld. 

amount  of  nn>nev  for  which  lien  is  filed;  and 
off^'^of  in  case  of  judgment  aij:ainst  the  owner  or  his  prop- 
'^■\:'',, r  ertv,  ui»on  the  lien,  the  said  owner  shall  be  entitled 
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to  deduct  from  any  amount  due  or  to  become  due  by 
him  to  the  contractor  the  amount  of  such  judgment 
and  costs,  and  if  the  amount  of  such  judgment  and 
costs  shall  exceed  the  amount  due  by  him  to  the 
contractor,  or  if  the  owner  shall  have  settled  with 
the  contractor  in  full,  he  shall  be  entitled  to  recover  Tctio^n^by 
back  from  the  contractor  any  amount  so  paid  by  w[jjt^^ 
him,  the  said  owner,  in  excess  of  the  contract  price,  ^^®°' 
and   for  which  the  contractor  was   originally   the 
party  liable. 

NOTES  TO  SECTION  1193. 

1.  This  section  was  enacted  in  1873  (amdts.  1873-4,  109),  took  effect 
May  29,  1874,  and  has  not  since  been  amended.     It  was  substituted  for 
th^  original  section  of  the  same  number  which  provided  for  costs,  etc., 
and  which  is  now  part  of  section  1195. 

2.  For  former  statute,  see  section  11  of  the  act  of  1868,  589. 

3.  For  decisions  and  comments  on  this  section,  see  chap.  X,sec.  303, 
and  chap.  XV,  sec.  410  et  teq.  infra. 


Section  1194  of  the  G.  G.  P. 


Sec.   la.     (§1194    C.G.P.)       In    every    case    in  STechi^nies^ 
which  different  liens  are  asserted  against  any  prop-jSSIinent 
erty,  tlie  court  in  the  judgment  must  declare  the  rank ^*^*«''™*"^- 
of  each  lien,  or  class  of  liens  [73-4,  85]  which  shall 
be  in  the  following  order,  viz: 

1.  All  persons  performing  manual  labor  in,  on  {uL^ftrcnce. 
or  about  the  same; 

2.  Persons  furnishing  materials; 

3.  Subcontractors; 

4.  Original  contractors.     [73-4,  85.] 

And  the  proceeds  of  the  sale  of  the  property  must  rnVe'of '^^  "*' 
be  applied  to  each  lien  or  class  of  liens  in  the  order  ""^ 
of  its  rank;  [73-4]  and  whenever,  in  the  sah^   of  the 
property  subject  to  the  lien,  there  is  a  deficiency  of 
proceeds,  judgment  may  be  docketed  for  the  defi- iiwiKin ".u. 
ciencv  in  like  manner  and  with  like  effect  as  in  bo  (imkoud 

•'  Pnictlce  on. 

actions  for  the  foreclosure  of  mortgages  [73-4]. 


imperty. 

How 

api)lled. 
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N0TB8  TO  SECTION  1194. 

1.  For  explanation  of  figures  and  bracketo,  see  note  1  to  section  1  of 
this  chapter. 

2.  The  above  section  shows  it  as  enacted  upon  adoption  of  the  C.  C. 
P.  in  1872,  and  as  amended  in  1874  and  in  1885.  The  original  section  took 
•effect  January  1,  1873;  the  amendments  of  1873-4,  May  29,  1874;  and  the 
amendments  of  1885,  145,  May  17,  1885.  The  amendments  of  1873-4  con- 
solidated original  sections  1194  and  1195. 

3.  The  amendment  as  to  the  rank  of  the  liens  in  1873-4  for  which  the 
amendment  of  1885  was  substituted,  was  as  follows: 

*4.  All  persons  other  than  the  original  contractors  and  subcon- 
tractors; 

*'2.    The  subcontractors; 

*  *3.    The  original  contractors. ' ' 

4.  For  former  statute,  see  sub.  2  of  section  10  of  the  act  of  1868,  589. 

5.  For  decisions  and  comments  on  this  section,  see  chap.  XV,  sees. 
450-451  infra. 


Section  1195  of  the  G.  G.  P. 

lorcc^oae  Scc.  IS.  (§  1 195  C.C.P.)  Any  numbcr  of  persoDS 
Jrofnder  of  claiming  liens  may  join  in  the  same  action,  and  when 
ooiSIiidl-  separate  actions  are  commenced,  the  court  may  con- 
tiSnofsuitBg^j-j^^g  them.     The  court  [85]  must  [85]  also  allow, 

aSorney'8   as  apart  of  the  costs,  the  money  paid  for  filing  and 


fees. 

recording  the  lien,  and  reasonable  attorneys*  fees  in  the 
To  whom  l:^^]  Superior  [85]  and  Supreme  Courts^  [85]  such 
ISowed!"  costs  and  attorneys*  fees  to  be  allowed  to  each  lien- 
claimant  whose  lien  is  established,  whether  he  be 
plaintiff  or  defendant,  or  whether  they  all  join  in 
one  action  or  separate  actions  are  consolidated    [85J. 

NOTES  TO  SECTION  1196. 

For  explanation  of  figures  and  hrackets,  see  note  1  to  section  1  of  this 
•chapter. 

1.  The  amendments  of  1873-4,  110,  are  printed  in  italics.  By  the 
amendments  of  1885,  146,  the  words  **must"  and  '  "superior"  were  suh- 
«tituted  f  or  * 'may  "  and  "district'^  respectively. 

The  original  section  took  effect  January  1,  1873;  the  amendments  of 
1873-4:  May  29,  1874;  and  the  amendments  of  1885,  May  17,  1885. 

The  amendment  of  1873-4  consolidated  original  sections  1196  and  1193. 

2.  For  former  statutes,  see  sees.  6  and  7  of  the  act  of  1862,  384;  sec.  7 
of  the  act  of  1863-4,  269;  and  sub.  3  of  sec.  10  of  the  act  of  1868,  589. 

3.  For  decisions  and  comments  upon  this  section,  see  chap.  XV,  sees. 
572,  379,  380,  452-456,  457,  infra. 
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Section  1196  of  the  C.  C.  P. 

Sec".   14.     (§1196   C.C.P.)     Whenever  materials J^oV^Xct 
shall  have  been  furnished  for  use  in  the  construe- ntuchmcm, 

ex«>ciitlon, 

tion,  alteration,  or  repair  of  any  building  or  other  «<«•' 
improvement,  such  materials  shall  not  be  subject  to 
attachment,  execution,    or   other   legal    process,  to 
enforce  any  debt   due   by   the  purchaser   of   such 
materials,  except  a  debt  due  for  the  purchase  monev«xceptfor 

*  *  •    purchane 

thereof,  so  long  as  in  good  faith  the  same  are  about  }',J^%of. 
to   be   applied  to   the   construction,    alteration,    or 
repair    of   such    building,    mining-claim    or    other 
improvement. 

KOTES  TO  SECTIOK  1196. 

1.  This  section   was  enacted   in  1873-4,  110,  took  effect  May  29,  1874, 
and  has  not  since  been  amended. 

2.  Subdivision  16  of  section  690  of  the  C.  C.  P.  contains  a  similar  pro- 
vision with  reference  to  exemption  of  materials  from  execution. 

3.  For  former  statutes,  see  sec.  7  of  the  act  of  1861,  495;  sec.  16  of  the 
act  of  1862,  384;  and  sec.  12  of  the  act  of  1868,  589. 

4.  For  decisions  and  comments  on  this  section,  see  chap.  XI,  sec.  323 
ttieq,,  infra. 


Section  1197  of  the  C.  C.  P. 

Sei-.    15.     (§1197   C.(\P.)      Nothing    contained f^.^roi 
in  this  chapter  shall  be  construed  to  impair  or  affect  inipain-d  or 

*  *  affected. 

the  right  of  any  person  to  whom  any  debt  may  be 
due  for  work  done,  or  materials  furnislied,  to  main- 
tain a  personal  action  to  recover  such  debt  against 
the  person  liable  therefor. 

K0TE3  TO  SECTION  1197. 

1.  This  section  stands  upon  the  amendment  of  1873-4,  110,  which  took 
effect  July  1,  1874. 

2.  By  this  amendment  the  wonl  "shall"  was  substituted  for  *'can"  of 
the  original  section,  and  the  follovvintj  clause  stricken  out: 

'*and  the  person  bringinjf  such  personal  action  may  take  out  an 
attachment  therefor,  notwithstandino;  his  lien,  and,  in  his  arlidavit  to 
procure  an  attachment,  necMl  not  state  that  his  demand  is  not  secured  by 
alien;  but  the  judgment,  if  tiny,  obtained  by  the  plaintitT  in  sueh  per- 
sonal action,  cannot  be  construed  to  impair  or  mertro  any  lion  held  by 
plaintiff  under  this  chapter. 


« ? 
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3.  For  former  Btatutes,  see  sec.  12  of  the  act  of  1850,  211;  sec.  9  of  the 
act  of  1855,  156;  sec.  8  of  the  act  of  1856,  203;  sec.  7  of  the  act  pf  1861, 
495;  sec.  14  of  the  act  of  1862,  384;  sec.  7  of  the  act  of  1863-4,  269;  and 
sec.  13  of  the  act  of  1868,  589. 

4.  For  decisions  and  comments  on  this  section  see  chap.  XIV,  sees. 
357-364  infra. 

Section  1198  of  the  C.  C.  P. 

Sec.  16.  (§1198  C.C.P.)  Except  as  otherwise 
Buiea  of  provided  in  this  chapter,  the  provisions  of  part  II 
SS"***^^      of  this  code  are  applicable  to  and  constitute  the  rules 

of  practice   in  the    proceedings  mentioned  in   this 

chapter. 


NOTES  TO  SECTION  1198. 

1.  This  section  shows  it  as  enacted  upon  the  adoption  of  the  C.  C.  P. 
in  1872.     It  took  elBTect  January  1,  1873  and  has  not  since  'been  amended. 

2.  For  former  statutes  see  sec.  8  of  the  act  of  1855,  156;  sec.  7  of  the 
act  of  1856,  203;  sec.  7  of  the  act  of  1858.  225;  sees.  6  and  7  of  the  act  of 
1862,  384;  and  sec.lOof  the  act  of  1868,  589. 

3.  For  comments  on  this  section  and  rules  of  practice,  see  chap.  XV, 
sec.  371,  infra. 


Section  1199  of  the  C.   C.  P. 

Sec.   17.     (§1199  C.C.P.)      The     provisions    of 
part  II   of    this    code,    relative   to  new   trials  and 
•ndapiiJiiB.  appeals,  except   in  so  far  as  they  are  inconsistent 
appucabie    witli  tlic  pfovisions  of  this  chapter,  apply  to  the  pro- 
ceedings mentioned  in  this  chapter. 

NOTES  TO    SECTION    1199. 


1.  This  section  shews  it  as  originany  enacted  upon  the  adoption  of 
the  C.  C.  P.  in  1872.  It  took  effect  January  1.  1873  and  has  not  since 
been  amended. 

2.  For  the  subject  of  new  trials  and  appeals,  see  chap.  XV,  sec.  4oO 
infra. 

Section  I200  of  the  C.  C.   P. 

St'C.  18.  (§1200  (\C.P.)  In  case  the  contractor 
pe/fSrai*'*  shall  fail  to  {)erforni  liis  contract  in  full,  or  shall 
abandon      abaiidoii  thc  samc  before  completion,  the  portion  of 

ment  of  ^  ^ 

coutracuir  ^1^^'  coiitract  pricc  aj)j)licable   to  the  liens  of  other 
persons  than  the  contractor  shall  be  lixed  as  follows: 
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From  the  value  of  the  work  and  materials  already  prtJ2"°^  ^' 
done  and  furnished    at  the  time  of  such  failure  or  t?uenV* 
abandonment,    including     materials    then  actually 
delivered  or  on  the  ground,  which  shall   thereupon 
belong  to  the  owner,  estimated  as  near  as  may   be  JeVermfnft- 
by  the  standard  of  the  whole  contract  price,  shall  be  api?o?tton- 

•^  '^  ,       Ing  Htme . 

deducted  the  payments  then  due  and  actually  paid, 
according  to  the  terms  of  the  contract  and  the 
provisions  of  sections  1183  and  1184,  and  the 
remainder  shall  be  deemed  the  portion  of  the  con- 
tract price  applicable  to  such  liens. 

NOTES  TO  SECTIOK  1200. 

1.  This  was  enacted  as  new  section  in  1885,  146,  and  has  not  since 
been  amended.     It  was  approved  March  18,  1885. 

2.  For  the  subject  of  performance  of  contract,  see  chap.  VIII,  sec. 
199,  el  sea,;  for  the  particular  subject  matter  of  this  section,  see  chap. 
X,  sees.  307,  311  infra. 


Section  1201   of  the  C.  C.  P. 

Sec.   19.     (§  1201  C.C.P.)     It  shall  not  be  com- ,^''.T™ent 
petent  for  the  owner  and  contractor,  or  either  of  ° 
them,  by  any  term  of  their  contract,  or  otherwise,  to  j^^;*,"^'^* 
waive,  affect,    or  impair    the    claims   and  liens    of^*^' 
other    persons,  whether    with    or    without    notice,  i'«Iid*° 
except  by  their  written  consent,  and  any  term  of  the 
contract  to  that  effect  shall  be  null  and  void. 


When  terras 
tract 


NOTES    TO    SECTION    1201. 

1.  This  was  enacted  as  a  new  section  in  1885,146,   and  has  not  since 
been  amended.     It  was  approved  March  18,  1885. 

2.  For  the  subject  of  waiver   of  liens  and  decisions  and  comments 
upon  this  section,  see  chap.  VIII,  sees.  180-183  infra. 


Section    I202  of  the  C.  C.  P. 

Sec.  «©.     (S  1202  C.C.P.)      Anv     person    who  v\'niruiiy 

^°  /  c  1  fills*'  notice 

shall  willfully  give  a  false  notice  of   his  claim  to  the  l'i847c>rfeits 
owner,  under  the  provisions    of  section  1184,  shall 
forfeit  his    lien.     Any    person  who    shall  willfully 
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Ju?"cuiiin  include  in  his  claim,  filed  under  section  1187,  work 

iiwYorteits  or  materials  not  performed  upon  or  furnished  for 

the  property  described  in  the  claim,  shall  forfeit  his 

conspiraiy  |-^^^      jj  ^j^^  Qwucr  and  his  contractor  shall  directly 

byTiuch     or  indirectly  conspire  to  or   agree  that   the  written 

contract  '  ^  *^ 

SJownkw  contract  tiled  shall  appear  to  show  the  contract 
reilyis.  price  to  be  less  than  it  really  is,  and  it  shall  accord- 
contract      inorlv  SO  show,  thcu  such   coutract  shall  be   whollv 

"wholly  o  .  '  .. 

void.''  void,  and  no  recovery  shall  be  had  thereon  by  either 
party  thereto,  and  in  such  case  the  labor  done  and 
materials  furnished   bv  all  persons,  except  the   con- 

Effectof,  ,11,,  '  1  /  ,  -,  T    ^ 

on  lien.  tractor,  shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  {)ersonal  instance  of  the  owner,  and 
thev  shall  have  a  lien  for  the  value  thereof. 

NOTES   TO  SECTIOK   1202. 

1.  This  section  was  enacted  in  1885,  146,  approved  March  18, 
1855,  and  has  not  since  been  amended. 

2.  For  former  statute  as  to  false  claim  of  lien,  see  section  11  of  the 
act  of  1 862,  384. 

3.  For  decisions  and  comments  upon  statute  as  to  false  notice  under 
section  1184,  see  chap.  XIII,  sec.  356;  for  the  same  upon  false  claim  of 
lien,  see  chap.  IX,  sees.  294-5;  for  the  same  upon  false  statement  of  con- 
tract price,  see  chap.  VIII,  sec.  179  infra. 


Section  I203  of  the  C.  C.  P. 
Bond  with       Sec.  21.     (§1203   CO. p.)       p]very    contract    re- 

fitj  |*p  1 1 6  S 

™"J?'  .   .^quired  to  be  filed  under  the  provisions  of  this  chap- 
be  filed  with  ^  I  r 

AmSTntof.ter  shall  be  accompanied  by  a  good  and  sufficient 
bond  in  an  amount  equal  to  at  least  twenty-five  per 
cent,  of  the  contract  price,  which  said  bond  shall  be 
filed  at  the  same  time  and  in  the  same  manner  as 
herein  provided  for  the  filing  of  such  contract,  or 
L"nt«tin!ond  niemorandum  thereof.  Said  bond  shall,  by  its  terms, 
SftdVto  be  made  to  inure  to  the  benefit  of  any  and  all  per- 
sons who  perform  labor  for,  or  furnish  materials  to 
the  contractor,  or  any  person  acting  for  him,  or  by 

Action  on.  .  "  ini 

By  whom     hig  auttioritv;  and  any   such   person   shall  have  an 


and  for 
what. 


action  to  recover  upon  said   bond,  against  the  prin- 
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cipal  and  sureties,  or  either  of  them,  for  the  value 
of  such  labor  or  materials,   or  both,  not  exceeding 
the  amount  of  the  bond;  but   such  action  shall  notd<2i^no?° 
affect  his  lien,  nor  any  action  to  foreclose  the  same, 
except  that  there  shall  be  but  one  satisfaction  of  his 
lien,  with  costs  and  counsel  fees.      Any  failure  to  J»*^«{j^jj J> 
comply  with  the  provision  of  this  section  shall  ren-  Swn^lVJnd 
der  the  owner  and  contractor  jointly  and   severally 'J»i>ie  m 

,  dainafes. 

liable  in  damages  to  any  and  all  materialmen,  labor- 
ers and  subcontractors  entitled  to  liens  upon  the 
property  affected  by  said  contract. 

KOTES  TO  SECTIOK  1208. 

1.  In  1885  ^8tat.  1885,  147)  a  new  section  was  added  to  the  C.  C.  P.  Id 
the  following  words: 

'*  Any  bond  which  may  be  ^iven  by  the  contractor  to  the  owner,  for 
the  faithful  performance  of  his  contract,  shall  be  filed,  with  the  contract, 
in  the  recorder's  office,  or  be  void ;  and  whatever  may  be  its  terms, 
shall  inure  to  any  person  who  performs  labor  for  or  furnishes  materials 
to  the  contract;  and  any  such  person  shall  have  an  action  to  recover 
upon  said  bond  against  the  principal  and  sureties,  or  any  or  either  of 
them,  for  the  value  of  such  labor  and  materials,  not  to  exceed  the 
amount  of  the  bond ;  but  such  action  shall  not  affect  his  liens,  nor  any 
action  to  foreclose  it,  except  that  there  shall  be  but  one  satisfaction  of 
his  claim,  with  costs  and  counsel  fees.  Nothing  in  this  section  contained 
shall  affect  or  impair  the  rights  of  the  owner  under  the  bond.  Nor  shall 
any  alteration  in  the  contract,  or  deviation  in  the  work  or  in  the  pay- 
ments, release  the  sureties  on  said  bond  from  their  liability,  except  to 
the  owner."        ^ 

In  1887  (stat.  1887,  155)  the  above  section  was  repealed,  the  repealing 
act  taking  effect  March  15, 1887. 

Section  1203  as  it  now  stands  was  enacted  in  1893  (stat.  1893,  203),  was 
approved  March  23,  1893,  and  has  not  since  been  amended. 

2.  For  decisions  and  comments  upon  bond  required  by  the  statute^ 
see  chap.  VIII,  sees.  204-209  infra. 


f.  tl9.  An  Act  to  Secure  the  Payment  of 
THE  Claims  of  Materialmen,  Mechanics,  or  Labor- 
ers, Employed  by  Contractors  upon  State,  Munic- 
ipal, OR  OTHER  Public  Work.  Approved  March  £7, 
1897. 
"Section  I.     Every  contractor,   person,  company muVme^'' 

1*  •  IT  bond. 

or  corporation,  to  whom  is  awarded  a  contract  for 
the  execution  or  performance  of  any  building,  exca- 
vating, or  other  mechanical  work,  for  this  state,  or 
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by  any  county,  city  and  county,  city,  town,  or  dis- 
Time  of  trict  therein,  shall,  before  entering  upon  the  per- 
witS'wjiomformance  of  such  work,  file  with  the  commissioners, 

fllea. 

managers,  trustees,  officers,   board   of   supervisors. 
Bond  to  be  board  of  trustees,  common  council,  or  other  body  by 
cSSt?!^ini  whom  such  contract  was  awarded,  a  good  and  suiEfi- 
ijjnoiintof  cient  bond,  to  be  approved  by  such  contracting  body, 
officers,  or  board,  in  a  sum  not  less  than  one-half  of 
the  total  amount  payable  by  the  terms  of  the  con- 
tract; such  bond  shall  be  executed  by  the  contractor, 

Matt    bare 

lurctlei.*'*^  and  at  least  two  sureties,  in  an  amount  not  less  than 
Provisions  ^hc  suui  Specified   in  the   bond,  and    must  provide 

which  bond  . -i      i    •  i»  .  i  .  , 

muBt  that  if  the  contractor,  person,  company,  or  corpora- 
tion, fails  to  pay  for  any  materials  or  supplies  fur- 
nished for  the  performance  of  the  work  contractai 
to  be  done,  or  for  any  work  or  labor  done  thereon  of 
any  kind,  that  the  sureties  will  pay  the  same,  in  an 
amount  not  exceeding  the  sum  specified  in  the  bond: 
provided,  that  such  claims  shall  be  filed  as  hereaf- 
ter required. 

woifo?'        "  Sec.  2.     Any  materialman,  person,  company,  or 

materials  ,.  ^  ,    ■.   .  i«i  i*  i 

maybeflied.  corporation,  fumishing  materials  or  supplies  used 
^^^'  in  the  performance  of  the  work  contracted  to  be  exe- 

cuted or  performed,  or  any   person  who  performed 
work  or  labor  upon  the   same,   or  any  person  who 
supplies  both  work  and   materials,  and  whose  claim 
has  not  been  paid  by   the  contractor,  company,  or 
corporation,  to  whom  the  contract  has  been  awarded, 
mffg.**'      shall,  within  thirty  days  from  the  time  such  work  is 
With  Whom  completed,  file  with   the  commissioners,   managers, 
trustees,  officers,  board  of  supervisors,  board  of  trus- 
tees, common  council,  or  other  body  by  whom  such 
bi^^rmJd?  contract  was  awarded,  a  verified   statement  of  such 

Contents  of.  i  •    i 

claims,  together  with  a  statement  that  the  same  has 
bond°°"  not  been  paid.  At  any  time  within  ninety  days 
wjwmay    ^|^^j.  ^j^^  filing  of  sucli  claim,  the  person,  company, 

When  may  ^'  lyi-  ^^ 

be  brought,  or  corpoTatioii  niiiig  the   same  may  commence  an 


Street  Act  of  1899.  23 

action  against  the  sureties  on  the  bond,  specified 
and  required  by  section  one  hereof. 

"  Sec.  3.  This  act  shall  take  effect  immediately'* 
(Stat.  1897,  201). 

Sec.  33a.  An  Act  to  Amend  an  Act  Entitled 
*An  Act  to  Provide  for  Work  upon  .  Streets, 
Lanes,  Alleys,  Courts,  Places,    and   Sidewalks, 

ANl)    FOR     THE     CONSTRUCTION    OF     SeWERS,     WiTHIN 

Municipalities,'  Approved  March  18,  1885,  by 
Adding  Thereto  a  new  Section  to  be  Known  as 
Section  six  and  one-half;  Relating  to  Securing 
Claims  for  Labor  Done  and  Material  Furnished 
fob  Improvements  U>'der  said  Act.  Approved 
February  '21,  1899. 

"Sec.  6i.     Every  contractor,  person,  company,  or ^<jj»g^^<>' 
corporation,  including  contracting  owners,  to  whom  ****"**' 
is  awarded  any  contract  for  street  work  under  thisTimcof 

filing. 

act,   shall,  before  executing   the  said  contract   file  JJ^^^  ^J^^™ 
with  the  superintendent  of  streets  a  good  and  suflfi-  ^^^^^^  °'- 
cient  bond,  approved  by  the  mayor,  in  a  sum  not 
less  than  one-half  of  the  total  amount  payable  by  the 
terms  of  said  contract;  such  bond  shall  be  executed 
by  the. principal  and  at  least  two' sureties,  who  shall 8^^^^,^^^ 
qualify  for  double  the  sum  specified  in  said  bond, 
and  shall  be  made  to  inure  to  the  benefit  of  any  and  to  whom 
all  persons,  companies,  or  corporations  who  perform  '^"'•e- 
labor  on,  or  furnish  materials  to  be  used  in  the  said 
work  of  improvement,  and  shall  provide  that  if  the^*""^"**^'" 
contractor,  person,  company,  or  corporation  to  whom 
said  contract  was  awarded  fails  to  pay  for  any  mate- 
rials so  furnished  for  the  said  work  of  improvement, 
or  for  any  work  or  labor  done  thereon  of  any  kind, 
that  the  sureties  will  pay  the  same,  to  an  amount 
not  exceeding  the  sum  specified  in  said  bond.     Any  w..rk,  etc., 

o  I  *f   may  be  filed. 

materialman,  person,  company,  or  corporation,  fur- J;^''*"*^ 
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nishing  materials  to  be  used  in   the  performance  of 
said  work  specified  in  said  contract,  or  who  per- 
formed work  or  labor  upon  the  said  improvement, 
whose  claim  has  not  been  paid  by  the  said  contractor, 
company,  or  corporation,  to  whom  the  said  contract 
Timeof      ^^^  awarded,  may,  within  thirty  days  from  the  time 
wiX* whom  said  improvement  is  completed,  file  with  the  superin- 
contentB  of.  teudcut  of  strccts  a  verified  statement  of  his  or  its 
claim,  together  with  a  statement  that  the  same,  or 
Action  on   somc  part  thereof,  has  not  been  paid.     At  any  time 
Who  may    withiu  ninety  days  after  the  filing  of  such  claim,  the 
SSSieio-   Person,  company,  or  corporation,  filing  the  same,  or 
^^'  their  assigns,  may  commence  an  action  on  said  bond 

reomSa  bie  for  the  recovery  of  the  amount  due  on  said  claim, 
together  with  the  costs  incurred  in  said  action,  and 
a  reasonable  attorney  fee,  to  be  fixed  by  the  court 
for  the  prosecution  thereof. 

"This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage."     (Stat.  1899,  23.) 

Vote — For  act  securing  the  wages  of  persons  employed  as  laborers  on 
threshing  machines,  see  statutes  1885, 109.  For  lien  upon  personal  prop- 
erty, see  sec.  3051  et  sea.  of  the  Civil  Code.  For  aot  giving  lien  to  loggers, 
see  aot  of  1878  (stat.  1878,  747),  and  the  amendment  thereof  in  1880  (stat. 
1880,  38,  39). 

The  act  of  1891  (stat.  1891,  195',  providing  for  the  payment  of  the  wages 
of  mechanics  and  laborers  employed  by  corporations  was  declared  uncon- 
stitutional in  Slocum  v.  Bear  Valley,  etc.,  Co.,  122  Cal.  555,  55  P.  403. 


Chapter  II. 

DEFINITION  AND  NATURE  OF  LIEN.     CONSTRUC 
TION  AND  CONSTITUTIONALITY  OF  LIEN  LAW. 
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Definition  of  lien. 

See.  93.  Section  1180  of  the  C.  C.  P.  which  is  included 
in  the  chapter  of  that  code  upon  mechanics'  liens,  defines  a 
lien  to  be  a  charge  imposed  upon  specific  property  by  which 
it  is  made  security  for  the  performance  of  an  act. 

Section  3059  of  the  Civil  Code  provides  that  liens  of 
mechanics  for  materials  and  services  upon  real  property 
are  regulated  by  the  Code  of  Civil  Procedure.  (Sees.  1183- 
1203.) 

In  the  American  and  English  Encyclopaedia  of  Law  (vol. 

15,  p.  5)  the  lien  of  a  mechanic  is  defined  to  be: 

"A  claim  created  by  law  for  the  purpose  of 
securing  a  priority  of  payment  of  the  price  and 
value  of  work  performed  and  materials  furnished 
in  erecting  a  building,  and  as  such  it  attaches  to 
the  land  as  well  as  the  building  erected  thereon. 
Of  itself,  it  is  a  peculiar,  particular  and  special 
remedy  given  by  the  statute,  founded  and  circum- 
scribed by  the  terms  of  its  own  creation.*' 


26  §24  Liens  of  Mechanics. 

This  definition  confounds  the  right  to  a  lien  with  the  lien 
itself.  A  laborer  or  a  materialman  may  have  a  right  to  a 
lien,  and  yet  not  have  a  lien  upon  anything.  The  California 
statute  gives  the  right  to  the  persons  named  in  it  who  perform 
the  labor  or  furnish  the  materials  therein  specified,  to  claim 
a  lien  for  their  labor  or  their  materials.  It  gives  nothing 
more.  The  lien  does  not  result  by  the  mere  performance  of 
labor  or  the  mere  furnishing  of  materials.  It  is  incumbent 
upon  the  person  who,  under  the  statute,  has  a  right  to  a 
lien,  to  perfect  such  right  in  the  manner  therein  pointed 
out,  and  when  so  perfected  it  then  becomes  a  lien  and 
attaches  to  the  property. 

It  is  such  lien  which  is  a  charge  upon  specific  property, 
and  which  is  security  for  the  payment  of  the  debt  due  a 
lien-claimant  either  for  the  price,  or  for  the  value  of  his 
work  or  materials,  or  both. 

Nature  of  lien. 

Sec.  24,  The  lien  of  the  mechanic  is  a  statutory  crea- 
tion. It  derives  its  existence  only  from  positive  enactment. 
(Spinney  v,  Griffith,  98  Cal.  153^  32  P.  974;  Davis  v.  Mac- 
Donough,  109  Cal.  547,  550,  42  P.  450;  Whitney  v.  Higgins 
10  Cal.  547,  551;  McCrea  i;.  Craig,  23  Cal.  522,  525;  Mc- 
Laughlin V.  Perkins  102  Cal.  502,  36  P.  839.)  The  lien  as 
such  was  unknown  both  at  common  law  and  to  equity  juris- 
prudence. (Spinney  v.  Griffith,  supra]  Ellison  v.  Jackson 
W.  Co.*12  Cal.  542./ 

It  was  likewise  unknown  to  the  Mexican  law.  (Macondray 
V.  Simmons,  1  Cal.  393;  Stowell  v,  Simmons,  1  Cal.  452.) 

Yet  it  is  favored  in  law.  (Tuttle  v.  Montford,  7  Cal.  358; 
McCrea  v.  Craig,  supra.) 

In  Ritter  v,  Stevenson,  7  Cal.  388,  the  court  had  under 
consideration  the  assignment  of  the  lien,  and  it  was  said 
that  the  lien  was  in  the  nature  of  a  mortgage  and  a  charge 
on  the  land.  (Curnow  v.  Blue  Gravel,  etc.  Co.,  68  Cal.  264, 
9  P.   149.) 


Construction  Generally.  §26  27 

In  Germania  etc.  Co.  v.  Wagner,  61  Cal.  349,  355,  where 
the  court  had  under  consideration  the  merger  of  the  lien  of 
the  mechanic  by  entry  of  judgment  against  the  party  per- 
sonally liable,  it  was  said  that  the  lien  was  but  a  collateral 
security  for  the  debt. 

In  Booth  V,  Pendola,  88  Cal.  36,  25  P.  1101,  the  rule  was 
laid  down  that  an  action  to  foreclose  a  lien  was  in  the 
nature  of  a  proceeding  in  rem  in  which  no  personal  judg- 
ment could  be  recovered  against  the  estate  of  the 
deceased  owner  payable  in  the  due  course  of  adminis- 
tration. 

Of  the  notice  which  may  be  served  upon  the  owner  and 
the  contract  price  thereby  intercepted  in  his  hands  under 
the  provisions  of  section  1184  of  the  C.  C.  P.,  it  has  been 
said  that  it  operated  as  an  attachment  without  the  expense 
of  suit.  (Cahoon  v.  Levy,  6  Cal.  295;  Davis  v.  Livingston, 
29  Cal.  283.     See  sec.  337  infra.) 

Construction  of  lien  law  i^eneraiiy. 

See.  3tS.  The  constitution  of  1879  did  not  repeal  or 
abrogate  the  then  existing  law  giving  liens  to  mechanics  and' 
others  upon  real  property  found  in  sections  1183  to  J 199  of 
the  C.  C.  P.,  and  such  law  was  preserved  in  full  force  and 
effect  bv  section  1,  article  XXII  of  that  constitutioo. 
(Germania,  etc.  Ass'n  v.  Wagner,  61  Cal.  349.) 

Where  the  contract  was  made  and  the  materials  were  fur- 
nished while  the  lien  law  of  1858  was  in  force,  but  the 
notice  of  lien  was  not  filed  until  after  the  lien  law  of  1862 
went  into  effect,  the  lien  was  not  lost,  but  was  enforceable 
in  accordance  with  the  provisions  of  the  lien  law  of  1862. 
(McCrea  v.  Craig,  23  Cal.  522.) 

A  statute  which  shortens  the  time  within  which  to  file  a 
mechanic's  lien  applies  to  pending  cases  of  uncompleted 
buildings,  and  is  not  retroactive  when  so  applied.  (Lumber 
Co.  V,  Olmstead,  85  Cal.  80,  24  P.  648.) 
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Rules  of  liberal  and  of  strict  construction. 

Sec.  96.  The  general  rules  of  statutory  construction  will 
be  found  in  sections  4,  1858  and  1859  of  the  Code  of  Civil 
Procedure. 

Prior  to  the  code  (sec.  4,  C.  C.  P.)  the  rule  was  that  the 
statute  being  in  derogation  of  the  common  law,  must  be 
strictly  construed  (Bottomly  v,  Grace  Church,  2  Cal.  90; 
McAlpin  V,  Duncan,  16  Cal.  127.) 

In  giving  construction  to  the  lien  law,  it  must  be 
borne  in  mind  that  this  law  is  designed  for  the  protec- 
tion of  the  persons  to  whom  it  gives  the  right  to  liens, 
by  securing  to  them,  when  they  have  perfected  such  right, 
priority  of  payment  of  their  claims  for  their  labor  and  mate- 
rials, but  that  in  giving  this  security  and  protection,  it  tres- 
passes upon  the  rights  of  the  property  owner. 

Considering  the  law,  therefore,  from  the  standpoint  of  the 
laborer  and  the  materialman,  it  should  be  liberallv  con- 
strued  with  a  view  of  giving  effect  to  the  intention  of  the 
law-making  power  as  above  stated. 

Considering  the  law,  however,  from  the  standpoint  of  the 
property  owner,  it  should  receive  a  'strict  construction 
because  of  the  extraordinary  rights  given  by  it  to  mechanics 
and  others  (Davis  v.  Livingston,  29  Cal.  283),  and  because 
many  of  its  provisions  which  subject  the  property  of  the 
owner  to  liens,  are  penal  in  their  nature. 

The  rule  of  construction  to  be  applied  in  any  given  case 
depends,  therefore,  upon  the  facts  of  such  case,  and  the  par- 
ticular provisions  of  the  lien  law  governing  the  same. 

In  the  following  sections  of  this  chapter  the  decisions 
illustrating  the  two  rules  of  strict  and  of  liberal  construc- 
tion are  noticed,  and  so  far  as  possible,  the  rules  for  their 
application  laid  down. 
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Rule  of  strict  construction.    The  lien-claimant. 

Sec  *7.  The  lien  law  is  a  statutory  creation.  It  ex- 
pressly  names  the  persons  to  whom  it  gives  the  right  to 
claim  liens,  and  prescribes  the  conditions  which  must  be 
fulfilled  to  entitle  them  to  liens.  A  lien-claimant,  in  order 
to  secure  the  benefit  of  the  statute,  must  bring  himself 
clearly  within  one  of  the  classes  of  persons  named,  and 
show  a  compliance  with  every  one  of  the  essential  require- 
ments of  the  statute.  The  rule  of  strict  construction  obtains. 
The  court  will  not  enlarge  upon  the  classes  of  lien-claim- 
ants enumerated  in  the  statute,  nor  disjjense  with  compli- 
ance on  the  part  of  lien-claimants  with  any  one  o?  the  essen- 
tial requirements  of  the  statute. 

(See  McCormick  ?•.  Los  Angeles  W.  Co.,  4<»  Cal.  ISf); 
Mills  V,  La  Verne  L.  Co.,  97  (^al.  254,  \V1  P.  169;  Walker  v. 
Hauss-Hijo,  I  CaL  183;  Wagner  v.  Hansen,  10:5  Cal.  104,  ?u 
P.  195;  as  to  essential  requirements  see  Hooper  v.  Flood,  54 
Cal.  221;  Morris  v.  Wilson,  97  Cal.  644,  32  P.  801;  Willa- 
mette etc.  Co.  V.  College  Co.,  94  Cal.  229,  29  P.  r>29;  Davis 
V.  Livingston,  29   Cal.  183;  chap.  IX,  sees.   220-241,  infra.) 

The  adoption  by  the  court  of  any  other  rule  in  these 
respects  would  have  the  effect  of  legislating — of  making 
law — instead  of  giving  construction  to  the  j)resent  statute. 
(Mills  V.  La  Verne  L.  Co.,  supra;  sees.   1858,   1859,  C.  C.  P.) 

Where  the  statute  imposes  a  penalty  upon  the  lien-claim- 
ant, it  is  then  strictlv  construed  in  his  favor. 

Section  1202  of  the  C.  C.  P.,  which  provides  that  any  per- 
son who  shall  willfully  give  a  false  notice  of  his  claim  of 
lien  to  the  owner  under  the  provisions  of  section  1184  of  the 
same  code,  or  who  shall  willfullv  include  in  his  claim  of 
lien  filed  under  section  1187,  work  or  materials  not  per- 
formed upon  or  furnished  for  the  property  described  in  the 
claim,  shall  forfeit  his  lien,  is  i)enal  in  its  character,  and 
not  onlv  must  be  strictlv  construed,  but  the  evidence  under 
which  it  is  invoked  should  be  clear  and  convincing  tliat  the 
violation  was  willful  and  intentional.  (Lumber  Co.  v.  Neal, 
91  Cal.  362,  27  P.  74o.) 
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Rule  of  strict  Gonstruotion.      The  owner. 


Sec.  !Sl8,  The  rule  of  strict  construction  obtains  in  favor 
of  the  owner  of  the  property.  The  lien  law  imposes  severe 
penalties  upon  the  owner,  for  his  violation  of  its  provisions, 
and  the  court  will  not,  by  construction,  enlarge  upon  the 
rights  of  lien-claimants  at  the  expense  of  the  property  owner. 

The  lien  law  will  not,  therefore,  be  construed  to  give  liens 
to  subcontractors  and  laborers,  upon  the  property  of  the 
owner  for  the  entire  amount  of  the  last,  or  subcontract,  with- 
out any  regard  to  the  original  contract,  for  this  would  per- 
mit the  contractor  to  encumber,  at  his  discretion,  the  whole 
property  of  the  owner,  and  subject  it  to  liens  beyond  the 
limits  of  the  original  contract.  (McAlpin  v.  Duncan,  16 
Cal.  127;  Dore  v.  Sellers,  27  Cal.  588;  see  sees.  303-305, 
infra.) 

Subcontractors,  materialmen,  or  laborers  who  furnish 
materials  or  labor  in  the  construction  of  a  building,  and 
rely  upon  their  right  of  lien  under  the  statute  as  security 
for  their  pay,  must  be  held  to  know  the  terms  to  which  that 
right  is  subordinate  and  upon  which  such  lien  can  be 
secured,  and  to  a  strict  compliance  with  those  terms.  (Hen- 
ley, v.  Wadsworth,  38  Cal.  356,  o(;2.) 

In  West  Coast  L.  Co.  v.  Knapp,  122  Cal.  70,  54  P.  533, 
the  court  having  under  consideration  section  1184  of  the  C. 
C.  P.,  say: 

"  So  far  as  the  statute  has  the  effect  of  com- 
pelling the  owner  to  pay  more  than  he  has  agreed 
to  pay,  or  to  pay  twice,  it  is  highly  penal,  and 
should  be  strictlv  construed  in  his  favor.  Those 
who  seek  to  inflict  upon  him  a  i)eruilty  for  his 
failure  to  comply  with  the  terms  of  the  law,  must 
show  clearlv  that  the  dereliction  has  occurred. 
The  law  must  be  construed  against  the  exaction  of 
the  penalty,  if  in  reason  it  can  be." 
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Rule  of  liberal  Gonstruction  in  favor  of  owner. 

Sec.  99.  Closely  connected  with  that  laid  down  in  the 
last  section  is  the  rule  of  liberal  construction  in  favor  of  the 
owner  of  the  property.  The  lien  law  requires  the  owner,  in 
certain  cases,  to  make  written  contracts  for  the  construc- 
tion of  his  improvements,  which,  as  the  statute  (sec.  1184, 
C.  C.  P.,  sec.  2,  supra)  provides  shall  contain  certain  stipula- 
tions as  to  the  time  of  payment  of  the  price,  be  filed  for  rec- 
ord, etc.  Other  sections  of  the  same  law  make  it  the  duty 
of  the  owner  to  do  certain  acts,  and  for  a  violation  of  these 
statutory  provisions,  his  property  is  made  subject  to  liens 
for  the  value  of  all  work  done  and  materials  furnished. 
These  provisions  of  the  lien  law  are  penal  in  their  nature 
and  the  rule  is,  therefore,  that  there  must  be  a  clear  viola- 
tion of  the  law  before  the  court  will  enforce  the  penalty. 
The  rule  does  not  go  to  the  extent  of  excusing  non-compli* 
ance  with  the  statute,  but,  by  liberal  construction,  it  substi- 
tutes a  substantial  for  a  strict  fulfillment  of  the  requirements 
of  the  statute.  (See  Reed  v.  Norton,  90  Cal.  590,  27  P.  426; 
Dunlop  V.  Kennedy,  34  P.  92,  overruled  in  S.  C.  102  Cal. 
443,  o6  P.  765,  but  not  on  this  point.) 

Under  this  rule,  a  contract  which  provides  that  the  bal- 
ance of  twenty-five  per  cent,  of  the  contract  price  shall  be 
paid  thirty-five  days  after  the  completion  of  the  building, 
but  may  be  paid  at  any  time  between  the  date  of  comple- 
tion and  the  thirtv-five  davs,  in  ease  the  contractors  show 
receipts  and  give  special  bonds  that  all  bills  will  be  paid  and 
that  no  liens  or  other  claims  exist  against  the  ])remises, 
such  payment  to  be  optional  with  the  owner,  is  in  sub- 
stantial compliance  with  the  statute.  (Yancy  v.  Norton, 
94  Cal.  558,  29  P.  1111;  thirty  instead  of  thirty-five  days, 
San  Diego  L.  Co.  v.  Wooldredge,  90  Cal  574,  27  P.  4:J1; 
thirty-six  days,  West  Coast  L.  Co.  v.  Knapp,  122  Cal.  79,  54 
P.  533;  twenty-five  per  cent  of  price,  Stimson  M.  Co.  v. 
Riley   42  P.    1072;  see  sees.  173-176,  infra.) 

The  statute  in  imposing  a  penalty  uj)()n  the  owner 
beyond  the   price  he  contracted   to  pay  in   favor  of   a  sub_ 
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contractor,  is  penal  as  well  as  remedial  and  while  it  must 
be  reasonably  construed  to  effectuate  its  remedial  purposes, 
it  must  be  strictly  construed  as  respects  its  penal  character, 
and  no  merely  technical  construction  can  be  indulged  in 
favor  of  visiting  a  penalty  ui)on  the  owner  where  there  has 
not  been  a  substantial  failure  to  comply  with  the  law,  such 
as  if  continued  would  defeat  its  remedial  purposes;  and  it 
there  be  a  reasonable  doubt  as  to  the  construction  of  the 
statute,  or  as  to  whether  the  owner  has  complied  with  it, 
he  should  have  the  benefit  of  the  doubt.  (Joost  v,  Sullivan, 
111  Cal.  2S6,  43  P.  8%.) 

Rule  of  liberal  oonstruotlon  in  favor  of  lien- 
claimant. 

I^oc.  80.  Notwithstanding  the  lien  law  was  unknown  at 
common  law  (Spinney  r.  (Griffith,  98  Cal.  151,32  P.  974) 
and  that  equity  raises  no  lien  in  favor  of  laborers  and 
materialmen  (Ellison  v,  Jackson  W.  Co.,  12  Cal.  555,)  yet 
it  is  favored  in  law.  (Tuttle  v.  Montford,  7  Cal.  358; 
McCrea  v.  Craig  23  Cal.  525.) 

The  Supreme  Court  has  uniformly  carried  out  the  inten- 
tion of  the  people  as  expressed  in  the  constitution  of  1879 
(sec.  15,  art.  XX)  and  of  the  legislature  as  found  in  the  lien 
law,  by  giving  to  them  such  construction  that  the  rights  of 
the  persons  named  in  them  have  been  fully  guarded  and 
yet  tlie  j»roperty  of  owners  has  not  been  i)ermitted  to  be 
burdened  beyond  the  plain  limitations  of  the  law. 

It  has  already,  been  i)ointed  out  (sec.  27,  supra)  that  the 
total  omission  to  c(Hn])ly  with  any  essential  requirement  of 
the  lien  law  is  fatal  to  the  lien.  A  distinction,  however, 
should  be  made  between  a  total  omission  to  comply  with 
the  requirements  of  the  law,  and  a  substantial  comi)liance 
with  them.  In  the  former  case,  there  is  no  room  for  con- 
struction but  in  the  latter,  the  rule  of  liberal  construction 
obtains  in  favor  of  the  lien-claimant  (where  a  penalty  would 
not    thereby    be    imposed     upon    the  owner)    which    rule 
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requires  only  the  substantial  observance  of  the  provisions 
of  the  law.  (Tredinnick  v.  Mining  Co.,  72  Cal.  78,  80,  13 
P.  152;  Hagman  v.  Williams  88  Cal.  146,  25  P.  1111;  Cor- 
bett  V.  Chambers,  109  Cal.  178,  41  P.  873.) 

Ruld  of  liberal  construction  In  favor  of  lldn  claim- 
ant, continued. 

Sec.  31.  The  persons  for  whose  benefit  the  statute  was 
enacted  are  not  presumed  to  be  versed  in  the  niceties  of 
pleadings,  and  the  notices,  which  under  its  provisions,  they 
are  authorized  to  give,  have  regard  to  substance  rather  than 
to  form.  (See  as  to  name  of  owner,  Corbett  v.  Chambers 
109  Cal.  178,  41  P.  873;  Phelps  v.  Mining  Co.,  49  Cal.  337; 
Russ  L.  Co.  V.  Garretson,  87  Cal.  589,  25  P.  747;  as  to  name 
of  employer,  Jewell  v.  McKay  82  Cal.  144,  23  P.  139; 
Malone  v.  Mining  Co.,  76  Cal.  578,  18  P.  772;  Ascha  v. 
Fitch,  46  P.  298;  sec. 225  et  seq.,  infra]  as  to  terms,  etc.,  of 
contract,  Wagner  v.  Hansen  103  Cal.  104,  37  P.  195; 
McGinty  v.  Morgan,  122  Cal.  103,  54  P.  392;  Ascha  v.  Fitch, 
supra;  sec.  231,  infra;  generally,  Hagman  v.  Williams,  88 
Cal.  146,  25  P.  1111;  Rauer  v.  Fay  110  Cal.  361,  42  P.  902; 
chap.  IX,  infra.) 

Under  the  above  rule  a  mere  mistake  will  not  invalidate 
the  claim  of  lien.  (McDonald  v.  Backus,  45  Cal.  262;  Har- 
mon V.  Ashmead,  68  Cal.  321,  9  P.  183;  Slight  v.  Patton,  96 
Cal.  384,  31  P.  248;  Preston  v.  Sonora  Lodge,  39  Cal.  116; 
Ascha  V.  Fitch,  supra;  Snell  v.  Payne,  115  Cal.  218,  46  P. 
1096;  Jewell  v.  McKay,  supra.) 

The  rule  of  construction  laid  down  does  not  apply  where 
the  claim  omits  one  of  the  essential  statements  required  by 
the  statute.  (Wood  v.  Wrede,  45  Cal.  637;  Hooper  v.  Flood, 
54  Cal.  218;  Santa  Monica  L.  Co.  v.  Hege,  119  Cal.  376,  51  P. 
555;  Fernandez  v.  Burleson,  110  Cal.  164,  42  P.  566; 
Phelps  V.  Mining  Co.,  supra;  Penrose  v.  Calkins,  77  Cal. 
398,  19  P.  641.) 

(For  construction  of  statute  with  reference  to  work  and 
materials  lienable,  see  chap.  V.;  persons  entitled  to  liens, 
chap.  IV;  notice  by  claimant  to  owner,  chap.   XIII,  infra.) 

Lienn  of  Blcchcnlcs  3 
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Constitutionality  of  lien  law. 

See.  SQ.  Section  15  of  article  XX  of  the  state  constitu- 
tion of  California  (1879)  provides: 

"Mechanics,  materialmen,  artisans  and  laborers  of  every 
class  shall  have  a  lien  upon  the  property  upon  which  they 
have  bestowed  labor  or  furnished  material  for  the  value  of 
such  labor  done  and  material  furnished;  and  the  legislature 
shall  provide  by  law  for  the  speedy  and  efficient  enforce- 
ment of  such  liens." 

This  declaration  of  a  right,  like  many  others  in  the  con- 
stitution is  inoperative  except  as  supplemented  by  legisla- 
tive action.  So  far  as  substantial  benefits  are  concerned, 
the  naked  right  without  the  interposition  of  the  legislature 
is  like  the  earth  before  creation  ^'without  form  and  void," 
or  to  put  it  in  the  usual  form,  the  constitution  in  this 
respect  is  not  self-executing.  (Spinney  v.  Griffith,  98  Cal. 
152,  32  P.  974.) 

The  provisions  of  the  constitution  above  quoted  were 
intended  to  continue  and  make  permanent  the  statute  there- 
tofore existing  (act  of  1868,  589)  with  the  construction  it 
had  received;  they  were  not  intended  to  enlarge  but  to  fix. 

Under  the  lien  act  of  1868  as  construed  in  Rentonv.  Con- 
ley,  49  Cal.  185,  materialmen  and  laborers  could  not  charge 
buildings  with  liens  exceeding  the  balance  of  the  contract 
price  unpaid  when  notice  of  the  lien  was  given. 

The  last  clause  of  section  1 183  of  the  C.  C.  P.  (under  the 
amendment  thereto  made  in  1S80,  see  sec.  1,  s»pra),  pro- 
vided that  ''This  lien  shall  not  be  affected  bv  the  fact  that 
no  monev  is  due,  or  to  become  due,  on  anv  contract  made 
bv  the  owner  with  anv  other  partv."  It  was  held  in  Latson 
V.  Nelson,  11  Pac.  C.  L.  J.  589,  that  the  legislature  had  not 
the  })ower  to  enlarge  or  extend  the  provisions  of  the  consti- 
tution, and  that  therefore,  laborers  and  materialmen  could 
not  charge  the  building  of  the  owner  in  excess  of  the  bal- 
ance of  the  contract  price  as  above  stated. 
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The  same.   Generally. 

Sec.  33.  It  was  not  the  intention  of  the  new  constitu- 
tion (1879)  to  repeal  or  abrogate  the  then  existing  law  giving 
liens  to  mechanics  and  others  upon  real  property  found  in 
sections  11 83  to  1199  of  the  Code  of  Civil  Procedure,  and  such 
law  was  preserved  in  full  force  and  effect  by  section  1,  article 
XXII  of  the  constitution.  (Germania  etc.  Ass'n  v,  Wagner, 
61  Cal.  349.) 

Section  1191  of  the  C.  C.  P.,  so  far  as  it  purports  to 
authorize  the  creation  of  a  lien  upon  land  by  virtue  of  a 
contract  for  the  improvement  of  the  street  adjacent  thereto, 
entered  into  with  one  who  is  only  the  reputed  owner  of  the 
land,  or  to  affect  the  interest  of  the  real  owner  therein,  is 
unconstitutional.  (Santa  Cruz  R.  Co.  v.  Lyons,  117  Cal.  212, 
48  P.  1097.) 

If  the  owner  of  land,  or  any  one  claiming  an  interest 
therein,  knowingly  permits  buildings  and  improvements  to 
be  erected  on  it  >vithout  giving  notice  that  it  is  done  with- 
out his  consent  it  is  just  that  he  should  be  held  to  have 
acquiesced  therein  as  provided  in  section  4  of  the  lien  act 
of  1868  (stat.  1868,  589,  sec.  1192  C.  C.  P.);  and  the  power 
of  the  legislature  to  enact  that  [)rovision  is  clear.  (P"u(iuay 
V.  Stickney,  41  Cal.  o83.) 

The  legislature,  though  it  cannot  compel  the  owner  to 
pay  more  than  he  has  contracted  to  pay  where  the  contract 
is  valid,  unless  notitied  of  the  claims  of  subcontractors 
before  payment  to  the  contractor,  yet  has  the  power  to 
require  a  record  of  the  contract  as  a  condition  of  its  valid- 
ity, and  to  forbid  any  payments  to  the  contractor  as  against 
materialmen  and  laborers  unless  the  contract  is  recorderl. 
(Kellogg  V.  Howes,  81  Cal.  170,  22  P.  509.) 

The  amendment  of  1887  to  section  1241  of  the  (Uvil  Code 
(stat.  1887,  81)  making  a  homestead  subject  to  a  lien  for 
materials  furnished  for  rei)airs  or  improvements  thereon, 
applies  to  a  lien  tiled  after  its  [)assage,  though  the  materials 
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for  which  the  lien  is  claimed  were  furnished  before  the  pas- 
sage of  the  amendment.  (Lumber  Co.  v,  Gottschalk  tSl  Cal. 
641,  22  P.  860.) 

A  statute  which  shortens  the  time  within  which  to  tile 
claims  of  lien  applies  to  pending  cases  of  uncompleted 
buildings,  and  is  not  retroactive  when  so  applied,  nor  does 
it  impair  any  vested  right,  provided  an  adequate  and  avail- 
able remedv  be  left  to  enforce  the  lien  within  a  reasonablv 
sufficient  time.  (Mill  and  Lumber  Co.  v.  Olmstead,  85  Cal. 
80,  24  P.  648.) 

The  same.     Act  of  1868. 
See.  84,     The  mechanic's  lien   law  of  J  86S  is  not  open 

to  the  objection  that  it  is  unconstitutional  on  the  ground 
that  it  attempted  to  appoint  agents  for  private  persons, 
nor  that  it  contiscated  property,  nor  as  to  notice  required 
of  owners  as  to  responsibility  for  improvements,  nor  that  it 
attempted  to  take  away  vested  rights,  or  clothed  private  per- 
sons with  power  to  divest  citizens  of  their  property.  (Hicks 
V.  Murray,  43  Cal.'^515.) 

The  constitutionality  of  the  lien  act  of  1868  was  again 
raised  in  Whittier  v.  Wilbur,  48  Cal.  175.  It  was  there 
argued  that  this  law  was  unconstitutional  because  it  pre- 
vented the  owner  from  contracting  with  the  builder  that  no 
lien  should  be  created  on  the  building,  and  permitted  mate- 
rialmen to  compel  the  owner  to  pay  more  than  the  contract 
price,  and  made  the  contractor  the  agent  of  the  owner. 

In  answer  to  this  argument  the  court  said: 

"We  can  see  no  constitutional  or  other  objection 
to  a  statute  securing  a  lien  to  a  materialman  for  the 
value  of  the  materials  which  have  gone  into  a 
building,  provided  the  aggregate  liens  do  not 
exceed  the  contract  price  as  fixed  by  the  owner 
and  contractor." 

This  act  did  not  violate  the  provisions  of  the  constitution 

which  provides  that  *'all  laws  of  a  general  nature  shall  have 

a   uniform    operation,"  because  it  failed  to   give  liens  to 

laborers    other    than    those   working   on    mining  claims. 

(Quale  V.  Moon,  4S.  Cal.  478.) 
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The  statute. 

See.  9S.  Section  1183  of  the  C.  C.  P.  inter  alia,  pro- 
vides : 

"Mechanics,  materialmen,  [85]  contractors,  subcon- 
tractors [851,  artisans,  architects,  [85]  machinists,  builders, 
miners,  and  all  persons  [85]  and  laborers  of  every  class, 
performing  labor  upon  or  furnishing  materials  to  be  used  in 
the  construction,  alteration,  [87]  addition  to  [87],  or  repair. 
[85]  either  in  whole  or  in  part  [85],  of  any  building"  etc., 
**shall  have  a  lien,"  etc. 

(For  section  1183  in  full,  amendments  thereto,  notes 
thereon  and  explanation  of  figures  and  brackets,  see  note  1 
to  sec.  J,  supra.) 

Comments.    Division  of  subject* 

Sec.  3tt.  In  order  to  present  the  subject  under  consid- 
eration with  as  much  clearness  as  possible,  it  is  deemed 
necessary  to  define  some  of  the  terms  used  in  the  lien  law, 
and  to  ascertain,  from  the  statute  nnd  the  decisions,  among 
other  things,  who  are  '^owners,"  "contractors,"  *'subcon- 
tractors,"  "materiidmen"  and  ^'laborers,"  .md  what  are  "im- 
provements" and  "structures"  within  tlie  meaning  of  that 
law. 

Section  1183,  a  part  of  which  has  just  been  quoted, 
expressly  names  nine  classes  of  i)ers()ns  to  whom  it  gives  the 
right  to  claim  liens  for  labor  and  materials,  and  provides 
generally  that  "all  persons  and  laborers  of  every  class,'' 
shall  have  liens  for  their  labor  and  materials. 

Notwithstanding  the  special  enumeration  of  these  differ- 
ent classes  of  persons,  the  reason  for  which  is  not  material 
here,  thev  are  reducible  to  four  ijeneral  classics  which  are 
expressly  recognized  by  subse([uent  sections  of  the  lien  law 
and  more  ])articularlv  bv  section  1194  of  the  C.  C.  P.  This 
section  declares  the  rank  of  the  liens  for  which  it  provides, 
as  follows: 
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"1.  All  persons  performing  manual  labor  in,  on  or  about 
the  same;  ( the  property  ); 

"2.     Persons  furnishing  materials; 

"3.     Subcontractors; 

"4.     Original  contractors." 

This  classification  corresponds  with  that  recognized  by 
the  courts  (  Hinckley  vs.  Field  B.  Co.,  91  Cal.  139,  27  P.  594), 
and  is  sufficiently  accurate  for  the  purpose  of  discussing  the 
rights,  duties  and  liabilities  of  the  owner  and  of  other  per- 
sons mentioned  in  the  lien  law. 

The  **owner/*    Various  uses  of  term. 

Sec.  87,  To  designate  the  owner  of  the  property  or  of 
the  estate  or  interest  therein  upon  which  a  lien  may  be 
claimed,  the  statute  uses  several  different  terms.  In  section 
1183  he  is  called  "  owner '^  and  "reputed  owner;"  in  section 
1184,  "  the  person  who  contracted  with  the  contractor*'  and 
"reputed  owner;"  in  section  1185,  "the  person  who  caused 
said  building  *  *  *tobe  constructed,"  etc.;  in  section  1187, 
"  the  owner  of  any  property  "  and  "  owner;"  in  section  1 191, 
"reputed  owner,"  and  in  sections  1192,  1193,  12()(),  1201, 
1202  and  1203,  "owner." 

The  use,  by  the  legislature,  of  these  several  different  terms 
to  designate  the  person  whom,  under  the  circumstances  we 
shall  call  "owner,"  was  not  unintentional,  though  it  must  be 
admitted,  there  is  want  of  accuracy  in  the  choice  of  words. 

In  sul)se(iuent  sections  of  this  volume  it  will  he  necessary, 
in  some  instances,  specially  to  point  out  the  meaning  of  the 
word  "owner'*  as  used  in  particular  sections  of  the  lien  law, 
but  notwithstanding  this  fact,  it  is  ])elieved  the  subject 
warrants  a  general  i)resentation. 

Who  Is  **owner''  generally. 

Sec  3>^.  The  general  and  acce])ted  meaning  of  the 
word  "  owner,"  as  apj)lie(l  to  real  property,  is,  any  person 
who  has  the  usufruct,  control  or  ()ccui)ati()n  of  land,  whether 
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his  interest  is  an  absolute  fee  or  an  estate  less  than  a  fee. 
( 17  Am.  &  Eng.  Ency.  of  Law,  p.  299,  1st  ed.) 

By  the  Civil  Code  of  this  state  (  sec.  654,)  "  ownership"  is 
defined  to  be  the  right  of  one  or  more  persons  to  possess  and 
use  a  thing  called  property  to  the  exclusion  of  others. 

Phillips  (Mec.  Liens,  Sec.  40,  2nd  ed.)  says  that,  as  a 
general  rule,  "  owner  "  is  the  correlative  of  contractor,  and 
means  the  person  who  employs  the  contractor  and  for  whom 
the  work  is  done  under  the  contract. 

The  subjects  of  ownership  contemplated  by  the  lien  law 
are  the  building,  structure  or  other  improvement  on  the  one 
hand,  and  the  land  or  some  estate  therein  on  the  other.  In 
a  majority  of  cases  the  owner  of  the  building,  structure  or 
other  improvement,  is  also  the  owner  of  the  land  upon 
which  it  has  been  constructed.  In  some  instances,  however, 
buildings,  structures  and  other  improvements  have  been 
erected  by  tenants,  upon  land  held  by  them  under  leases 
from  the  owner  of  the  fee.  Again,  cases  may  arise  where 
the  person  who  causes  the  building,  structure  or  other  im- 
provement to  be  constructed,  has  no  estate  in  the  land  upon 
which  the  building,  structure,  or  other  improvement,  has 
been  erected,  beyond  an  estate  for  years  or  a  mere  right  of 
possession  (Guy  v.  Carriere,  5  Cal.  511;  McGreary  v.  Os- 
borne, 9  Cal.  119;  Lothian  v.  Wood  55  Cal.  159;  chap.  VI, 
sees.  96  et  seq,,  infra.) 

In  the  cases  just  stated  it  is  entirely  correct  and  strictly 
within  the  lien  law  to  designate  both,  or  all  of  the  persons 
as  **  owners.''  In  the  case  of  a  lease,  the  lessee  who  con- 
structs a  building  upon  leased  land  is  the  owner  of  the 
building  and  is  also  the  owner  of  an  interest  or  estate  in  the 
leased  land,  (Johnston  v.  Dewey,  36  Cal.  623).  The  lessor  as 
reversioner  is  also  iln  "  owner  "  of  the  land. 
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Who  is  owner  within  section  ii88. 

Sec.  S9.  If  we  turn  to  section  1183,  the  basic  section  of 
the  lien  law  of  this  state,  it  will  be  found  that  by 
that  section  the  persons  therein  named  are  given  liens 
"upon  the  property  upon  which  they  have  bestowed  labor 
or  furnished  materials."  It  does  not  expressly  give  a  lien 
upon  the  land  upon  which  the  building,  structure  or  other 
improvement  has  been  constructed.  Section  1185  of  the 
same  code  makes  the  land,  or  the  interest  therein  of  the 
person  who  caused  the  building  or  improvement  to  be  con- 
structed, *'also"  subject  to  the  lien. 

The  "owner"  within  the  meaning  of  section  118-'^  is,  there- 
fore, the  person  who  causes  to  be  constructed  and  who  owns 
the  building,  structure,  or  other  improvement  as  distin- 
guished from  the  "owner"  of  the  land,  or  of  some  interest 
or  estate  therein,  upon  which  the  building,  structure  or 
other  improvement  has  been  constructed.  (Mc  Greary  v. 
Osborne,  9  Cal.  119;  Lothian  v.  Wood,  55  Cal.  159;  March  r. 
McCoy,  56  Cal.  85;  Hinckley  v.  Field  B.  Co.,  91  Cal.  136,  27 
P.  594;  Johnston  v.  Dewey,  36  Cal.  623.) 


Who  is  owner  within  section  ii85. 

Sec.  4©.  As  stated  in  the  last  section  of  this  chapter, 
section  1185  is  the  sole  legislative  authority  for  the  right  to 
a  lien  upon  the  land,  or  the  interest  or  estate  therein  of  the 
contracting-owner,  upon  which  *'any  building,  improvement 
or  structure"  is  constructed.  This  section  itself  defines  the 
meaning  of  the  word  "owner"  ini[)liedly  used  in  it.  It  desig- 
nates him  as  the  "person  who  caused  said  building,"  etc.,  to 
be  constructed,  and  expressly  provides  that  if  he  owns  less 
than  a  fee  simple  estate,  then  only  his  interest  therein  is 
subject  to  the  lien. 

Under  this  section,  therefore,  the  "owner"  is  the  person 
who  caused  the  building,  etc.,  to  be  constructed,  and  who, 
has  an  estate  or  interest  in  the  land  upon  which  the  build- 
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ing,  etc.,  has  been  constructed,  and  who,  to  use  a  shorter 
and  apter  term,  may  be  called  "contracting-owner."  (John- 
ston V.  Dewey,  36  Cal.  623;  Worden  v.  Hammond,  37 
Cal.  61;  mortgagee  in  possession,  Ferguson  v.  Miller,  6  Cal. 
402;  see  chap.  VI,  sec.  102  et  seq.,  infra.) 

Who  is  owner  within  section  1192. 

Sec.  41.  The  "owner'^  mentioned  in  section  1192  may 
or  may  not  be  the  owner  of  the  fee.  If  he  is  the  owner  of 
the  fee  and  is  also  the  contracting-owner,  or  the  person  who 
caused  the  building,  etc.,  to  be  constructed,  the  fee  is  made 
subject  to  the  lien  by  section  1185.  But,  as  we  have  seen, 
where  a  lessee,  or  some  other  person,  who  has  an  estate  less 
than  a  fee  in  the  land,  erects  a  building  thereon,  the  inter- 
est or  estate  of  the  lessee,  or  of  such  other  person,  only  is 
primarily  subject  to  the  lien.  (Worden  v.  Hammond,  37 
Cal.  61.)^ 

Section  1192  was  enacted,  among  other  things,  for  the 
purpose  of  foreclosing,  so  far  as  possible,  questions  of  title 
to  the  land  upon  which  the  building  has  been  constructed 
and  of  making  it  the  duty  of  the  owner  of  the  reversion,  or 
the  owner  of  any  other  estate  or  interest  in  the  land  (who  is 
not  the  contracting-owner)  to  give  notice  of  non-responsi- 
bility in  order  to  ])revent  the  lien  from  attaching  to  his 
interest  or  est^ite  in  the  land. 

That  this  section  does  not  api)ly  to  the  contracting-owner 
is  plain.  Under  its  provisions  the  ''owner"  may  give  notice 
of  non-responsibility  and  thus  prevent  the  lien  from  attach- 
ing to  his  land,  or  to  his  interest  or  estate  therein.  In  a 
case  where  the  person  wlio  caused  the  building  to  be  erected 
was  the  owner  of  the  fee,  he  could,  if  the  j)rovisions  of  sec- 
tion 1192  applied  to  him,  prevent  the  lien  from  attaching  to 
his  land,  or  to  his  estate  or  interest  therein,  by  giving  the 
required  notice,  and  thus  defeat  the  very  object  of  the  other 
provisions  of  the  sttitute  which  is  to  subject  the  land,  or  the 
interest  or  estate  therein  of  the  contracting-owner,  to  the 
lien.     (See  Jordan  v.  My  res.  5S  \\  lOGl.) 
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The  "owner/'  therefore,  who  is  required  to  give  the  notice 
provided  for  in  section  1192,  in  order  to  prevent  the  lien 
from  attaching  to  his  land,  or  to  his  interest  or  estate  therein, 
is  the  reversioner,  or  the  owner  of  that  interest  or  estate  in 
the  land  which  is  not  owned  hv  the  contracting-owner,  and 
who,  in  the  case  of  a  lease,  is  the  lessor,  and  not  the  lessee 
who  caused  the  building  to  be  constructed. 

(See  sec.  106  et  seq,,  infra,  as  to  the  various  persons  who 
are  owners  within  this  section.) 

Who  is  reputed  owner  within  sections  IISS,  1184 

and  Il9i. 

Src.  4«.  In  18.S7  (stat.  j).  15:])  sections  1183,  1184  and 
J 191  were  amended,  among  other  particulars,  by  substi- 
tuting '^reputed  owner"  for  ''owner"  wherever  the  latter 
word  occurred  in  those  sections;  but  it  is  clear  that  these 
amendments  did  not  substitute  another  and  different  per- 
son. The  amendments,  at  most,  only  removed  some  doubts, 
perhaps,  as  to  the  i)ers()n  u})on  whom  notice  must  be  served, 
and  as  to  the  actual  ownership  of  the  land  upon  which  the 
building  structure  or  other  im))r()vcment  was  constructed. 
There  can  be  no  doubt  that  the  ''owner"  referred  to  in  sec- 
tion 1184  as  it  stood  under  the  amendment  of  1885  (stat. 
144)  was  the  person  with  whom  the  contractor  contracted 
for  the  building  or  improvement,  or,  in  other  words,  the 
contracting-owner.  The  amendment  of  1187  has  made 
this  clear.  By  this  amendment  the  "rei)Uted  owner"  is 
described  as  the  '*j)ers()n  who  contracted  with  the  con- 
tractor." Anv  other  construction  of  this,  or  anv  of  these 
sections,  would  lead  not  onlv  to  absurd  results  but  would 
render  them  unconstitutional.  (Santa  Cruz  etc.  L.  Co.  v. 
Lyons,  liT  (\il.  212,  48  l\  10U7,  overruling  S.  C.  43  P.  591), 
where  under  a  contract  with  the  reputed  owner,  it  was 
sought  to  enforce  liens  against  the  estate  or  interest  in  the 
land  of  the  real  owner.) 

Section  1 184  treats  of  contracts  f(>r  buildings,  structures 
and  other  improvements  and  gives  a  sort  of  garnislniuMit  to 
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the  lien -claimant  by  which  he  can  reach  the  contract  price 
in  the  hands  of  the  person  legally  liable  to  pay  the  same. 
The  contract  is  between  the  contractor  and  the  contracting- 
owner,  and  the  only  person  liable  for  the  payment  of  the 
contract  price  is  the  contracting-owner.  In  order,  there- 
fore, to  give  this  section  effect  "reputed  owner"  must  be 
construed  to  mean  the  "person  with  whom  the  contractor 
contracts,*'  or,  in  other  words,  the  contracting-owner. 

Section  1191  of  the  C.  C.  P.  gives  a  lien  to  any  person 
who,  at  the  request  of  the  "reputed  owner"  of  a  city  or  town 
lot,  grades,  etc.,  the  same,  or  the  street  or  sidewalk  in  front 
of  or  adjoining  the  same,  etc. 

What  has  been  said  aupra  is  applicable  to  this  section  as 
well  as  to  section  1183  of  the  same  code.  The  "reputed 
owner"  of  section  1191  is  the  person  who  "requests"  the 
grading,  etc.  The  relation  of  the  parties  here  is  one  of  con- 
tract, and  the  "reputed  owner"  is  the  contracting-owner, 
and  in  order  to  give  a  lien,  the  contracting-owner  must  be 
the  real  owner  of  the  lot,  (Santa  Cruz  etc.  L.  Co.  v.  Lyons 
supra)  or  of  some  interest  or  estate  therein  and  such  inter- 
est or  estate  only  is  subject  to  the  lien. 


Who  is  owner  within  the  other  sections  of  the 

lien  law. 

Sec.  43.  The  term  "owner"  is  used  in  other  sections  of 
the  lien  law.  Section  1187  requires  the  owner  to  file  for 
record  notice  of  completion  of  the  work  and  also  that  the 
claim  of  lien  shall  set  forth  the  name  of  the  owner  or 
reputed  owner  of  the  property.  Section  1193  provides  for 
the  settlement  of  the  contract  price  between  the  owner  and 
the  contractor.  Section  1200  for  the  abandonment  of  the 
contract  by  the  contractor,  the  application  of  the  contract 
price  and  the  rights  of  the  owner.  Sections  1201  and  1202 
are  designed  to  prevent  the  contractor  and  owner  from 
impairing  the  rights  of  lien-claimants  to  their  liens  and 
from  making  false  statements  of   the  contract   price,  and 
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section  P.'08  subjects  the  owner  and  contractor  to  a  joint 
and  several  liability  if  the  bond  required  by  that  section  is 
not  given  and  filed  for  record  with  the  contract. 

In  all  these  cases  the  term  ''owner"  means  the  contract- 
ing-owner,  or  the  person  who  contracted  with  the  con- 
tractor, except  as  to  the  statement  of  the  name  of  the  owner 
in  the  claim  of  lien,  when  the  original  contracting-owner 
has  transferrer!  the  property.  In  Corbett  v.  Chambers,  1()'.> 
Cal.  178,  41  P.  873,  the  rule  was  laid  down  that  if  the 
*'bwner"  during  the  construction  of  the  building,  trans- 
fers the  property.,  it  is  the  duty  of  the  lien-claimant  to  state 
in  his  claim,  the  name  of  the  grantee  of  the  original  owner 
and  not  that  of  the  original  owner  who  had  ceased  to  have 
any  interest  in  the  property.  The  rule  is  that  the  name  of 
the  owner  at  the  time  the  claim  is  filed  should  be  stated  in 
the  claim. 

Contractor.    Meanini^  of  term. 

Sec.  44.  The  term  ''contractor'*  is  a  word  of  broad 
signification,  and  is  defined  to  be  a  person  who  enters  into 
a  contract.  As  thus  defined  it  includes  laborers  and 
materialmen  as  well  as  every  other  person  who  performs 
labor  for,  or  furnishes  materials  to,  the  owner  of  the  build- 
ing, structure  or  other  improvement.  But  from  the  statute 
taken  as  a  whole,  it  is  evident  that  the  legislature  intended, 
by  the  term  "contractor,"  to  designate  a  particular  class  of 
persons,  or  contractors,  as  distinguished  from  the  other 
classes  of  persons,  laborers,  materialmen,  etc.,  who  may 
have  contractual  relations  with  the  owner  or  with  the  con- 
tractor; (Hinckley  v.  Field  B.  Co.,  91  Cal.  139,  27  P,  594); 
and  that  as  used  in  section  1183,  "contractor"  is  the  equiva- 
lent of  "original  contractor."  Or  to  state  it  differently,  that 
the  "contractor"  mentioned  in  section  1183  is  the  same 
person  called  "original  contractor"  in  section  1187  (provid- 
ing the  time  within  which  claims  of  lien  must  be  filed  for 
record,)  and  in  subdivision  4,  section  1194,  which  declares 
the  rank  of  liens. 
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Status  of  orii^inal  contractor.    Rii^hte  and  liabili- 
ties dependini^  on. 

Sec.  45.  The  status  of  persons  performing  labor  or 
furnishing  materials,  or  both,  for  or  in  the  construction  of- 
buildings  or  other  structures  and  improvements,  is  an 
important  matter.  If  there  is  an  original  contract,  the  lien 
extends  to  the  entire  contract  price  and  operates  as  a  lien 
in  favor  of  all  persons,  except  the  contractor.  (Sec.  1183 
C.  C.  P.) 

If  the  price  exceeds  one  thousand  dollars,  the  contract 
must  be  in  writing,  subscribed  by  the  parties  and  filed  for 
record;  otherwise,  the  contract  is  wholly  void,  and  the 
property  of  the  contracting-owner  is  made  subject  to  liens 
for  the  value  of  all  work  done  and  materials  furnished 
irrespective  of  the  terms  and  price  of  the  contract  between 
the  contracting-owner  and  the  contractor. 

Section  1184  provides  for  the  payment  of  the  contract 
price  of  such  contracts  and  makes  the  property  of  the  con- 
tracting-owner subject  to  liens  for  the  value  of  all  work 
done  and  materials  furnished,  if  the  terms  and  time  of  pay- 
ment of  the  price  are  made  otherwise  than  in  accordance 
with  the  provisions  of  that  section. 

In  the  eases  just  stated  and  by  the  same  sections  of  the 
lien  law,  the  contractor  is  denied  the  right  to  claim  a  lien 
at  all. 

Again,  section  1187  prescribes  different  times  within 
which  the  original  contractor  and  every  other  person  must 
tile  their  respective  claims  of  lien.  Section  1193  of  the 
same  code  limits  the  amount  of  the  recoverv  of  the  con- 
tractor  against  the  owner  and  imposes  upon  the  contractor 
the  duty  of  defending  actions  brought  to  enforce  liens,  and 
permits  the  owner  to  deduct  from  the  amount  due  the  con- 
tractor, the  amount  of  judgments  and  costs  establishing 
liens  against  his  property.  Section  1194  of  the  same  code 
declares  the  rank  of  the  lien  of  the  ^'original  contractor" 
and  places  it  in  the  last  or  fourth  rank. 
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The  same. 

Sec.  46.  On  the  other  hand,  contracts  of  subcontract- 
ors, materialmen  and  laborers,  the  price  of  which  exceeds 
one  thousand  dollars,  are  not  required  to  be  in  writing,  sub- 
scribed by  the  parties  or  filed  for  record  pursuant  to  the  pro- 
visions of  section  1183.     (See  sec.   149  et  seq.,  infra.) 

The  provisions  of  section  1 1  >4  requiring  that  the  contract 
shall  contain  stipulations  making  the  price  payable  in 
installments  at  specified  times  or  upon  certain  events,  have 
no  application  to  such  contracts.  (See  sec.  167,  et  seq., 
infra.) 

It  will  thus  be  seen  that  if  the  original  contract  is  invalid 
under  section  1183  or  in  violation  of  section  11S4,  or,  if  the 
supposed  original  contractor  is  not  in  fact  an  original  con- 
tractor, then  different  rights  and  remedies  are  given  and 
provided  by  the  lien  law  to  perfect  and  enforce  the  liens  of 
claimants  against  the  property  of  the  contracting-owner,  and 
different  and  more  onerous  liabilities  and  duties  are  imposed 
upon  the  owner.  The  first  thing  to  be  determined  in  every 
case  is,  therefore,  the  status  of  the  lien-claimant,  that  is, 
whether  he  is  an  original  contractor  on  the  one  hand,  or  a 
subcontractor,  laborer  or  materialman  on  the  other.  The 
rules  to  be  followed  in  determining  this  status  are  those 
laid  down  by  tHe  Supreme  Court.     These  follow. 

Who  is  orii^inal  Gontraotor.     The  test.     Direct 

Gontraot  with  materialman. 

Sec.  47.  In  Sparks  v.  Butte  Co.  (t.  M.  Co.,  55  Cal.  ::sl), 
the  defendant  (owner),  contracted  directly  with  the  ])laintiff 
(materialman),  for  material  to  be  used  in  the  construction 
of  defendant's  building.  Plaintiff  furnished  the  material 
according  to  his  contract,  the  building  was  completed  and 
plaintiff  filed  his  claim  of  lien  for  materials  after  thirty  but 
within  sixtv  davs  after  the  completion.  It  was  armied  hv 
the  defendant  and  held  by  the  court  that  plaintiff  was  not 
an  original  contractor  an<l   that    lie   should,  therefore,  have 
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filed  his  claim  of  lien  within  thirty  days  after  the  comple- 
tion of  the  building. 

The  test  adopted  by  the  court  to  determine  the  status  of 
plaintiff  was  whether  or  not  those  employed  by  plaintiff  in 
the  preparation  of  the  material  which  he  furnished,  could, 
by  reason  of  such  employment,  have  acquired  liens  upon 
the  building  of  defendant  as  subcontractors.  If  they  could, 
plaintiff  was  an  original  contractor,  and  if  they  could  not 
then  plaintiff  was  a  materialman  and  not  an  original  con- 
tractor. 

The  court,  at  page  29 1 ,  say  it  was  clear  that  such  employed 
persons  could  not  acquire  such  liens,  and  that,  therefore,  it 
was  unnecessary  to  designate  plaintiff  as  an  original  con- 
tractor in  order  to  distinguish  him  from  the  subcontractors, 
and  proceed: 

"If  every  person  who  furnishes  materials  to  the 
owner  to  be  used  in  the  construction  of  a  building 
is  an  original  contractor,  then  every  person  directly 
employed  by  the  owner  who  works  on  the  building 
is  likewise  an  original  contractor,  and  in  a  case  in 
which  the  owner  purchased  all  the  material  used  in 
the  construction  of,  and  employed  all  the  men  who 
worked  upon,  the  building,  all  who  furnished  such 
materials  or  performed  such  labor,  would  be  orig- 
inal contractors.'' 

The  court  then  point  out  the  very  serious  complications 

w^iicli  would   result  from  the  adoption   of  such  a  rule  and 

among  which  and  in  addition  to  those  above  stated,  is,  that 

as  such   original  contractors,  the  materialmen  and  laborers 

would  all  have  to  be  held  to  be  the  agents  of  the  owner  under 

and  for  the  purposes   of  section  1183.     (See  Santa  Monica 

L.  &  M.   Co.   V.   liege,  119  Cal.   376,  51  P.  555;  Bennett  t\ 

Davis,  113  Cal.  33S,  45  P.  684.) 

Who  is  orii^inal  oontractor.     The    tQSU    Direct 

Gontraot  with  laborer. 

Hvc.  48.  In  Malone  v.  Big  Flat  G.  M.  Co.  76  Cal.  585, 
18  P.  772,  the  defendant  (owner)  employed  one  Ah  Jake 
and  agreed  to  i)ay  him  lifty  dollars  per  month  for  his  indi- 
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vidual  labor  and  one  dollar  per  day  for  the  labor  of  a  cer- 
tain class  and  one  dollar  and  twenty-five  cents  per  day  for 
another  certain  class  which  he  was  to  furnish.  Ah  Jake 
performed  his  individual  services  and  furnished  the  other 
labor  according  to  his  agreement,  filed  a  claim  of  lien  for 
the  amount  due  him  for  his  individual  labor  and  also  for 
the  amount  due  him  for  the  labor  furnished,  and  assigned 
his  claim  to  the  plaintiff  who  brought  this  action" to  fore- 
close the  lien. 

The  point  was  made  that  Ah  Jake  could  not  have  a  lien 
for  the  labor  furnished  bv  him;  that  the  laborers  so  fur- 
nished  bv  Ah  Jake  should  have  filed  liens  themselves;  and 
that  there  could  not  be  two  liens  for  the  same  labor. 

The  court,  answering  these  points,  page  585,  say: 

"It    will    be   observed  that  the  contract  stated 

*  *  *  that  the  sum  to  be  paid  for  laborers  fur- 
nished by  Ah  Jake  was  to  be  paid  to  him.  He 
was  the  original  contractor  and  the  laborers  were 
the  subcontractors.  And  we  think  he  was  as  much 
entitled  to  a  lien  as  any  other  original  contractor 

*  *  *.  It  is  no  objection  that  the  subcontract- 
ors could  also  file  liens.  That  is  the  case  wher- 
ever a  subcontractor  files  a  lien.  *  *  *  jf  the 
transaction  *  *  *  (had  been)  that  Ah  Jake 
simply  acted  the  part  of  an  employment  office, 
and  that  the  company  (defendant)  was  liable 
directly  to  the  laborers,  he  (Ah  Jake)  would  not 
have  been  entitled  to  a  lien  for  their  labor." 


Who  18  orii^inal  Gontractor.    The  test.    Interme- 
diate lienors. 

Sec.  49.  In  La  Grill  v.  Mallard,  90  Cal.  873,  27  P.  294, 
plaintiff  made  a  contract  with  the  defendant  (owner)  whereby 
plaintiff  was  to  paper  with  pa{)er  decorations,  the  walls  and 
ceilings  of  certain  rooms  of  defendant's  buildings,  and  to 
furnish  the  labor  and  materials  therefor  for  which  defendant 
agreed  to  pay  plaintiff  the  reasonable  value  w^hen  the  work 
was  completed. 

Liens  of  &Icehanict  4 
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Plaintiff  performed  the  work  and  furnished  the  materials 
according  to  his  contract,  filed  his  claim  of  lien  therefor  on 
the  building  after  thirty  but  within  sixty  days  after  comple- 
tion of  his  contract,  and  brought  this  action  to  foreclose  tKe 
lien.  It  was  contended  by  the  defendant  that  plaintiff  was 
not  an  original  contractor  and  that,  therefore,  since  he  had 
not  filed  his  claim  of  lien  within  thirty  days  after  the  com- 
pletion  of  the  work,  he  had  lost  his  lien. 

The  Supreme  Court  overruled  this  contention  and  said: 

''  Under  this  contract  men  working  for  plaintiff 
in  the  decoration  of  this  house  would  haye  been 
entitled  to  their  laborers'  liens,  and  that  too,  under 
section  1194  of  the  C.  C.  P.,  prior  to  the  satisfac- 
tion of  any  lien  filed  by  plaintiff.  Plaintiff  and 
his  employees  both  being  entitled  to  liens,  in  order 
to  distinguish  their  status,  the  former  must  un- 
questionably be  designated  as  original  contractor. 

"  These  views  are  not  in  hostility  to  the  case  of 

ft' 

Sparks  v.  Butte  G.  M.  Co.,  55  Cal.  389,  supra,  or  to 
Schwartz  v.  Knight,  74  Cal.  432,  infra.  Indeed, 
the  case  of  Sparks  v.  Butte  Co.,  is  in  line  with  the 
foregoing  views;  for  the  test  as  there  defined  is: 
If  there  could  be  intermediate  lienholders  for 
work  done  or  materials  furnished,  then  plaintiff 
here  would  be  a  contractor. 

*'  We  have  already  seen  that  such  a  result  might 
follow  in  this  case,  and  measured  by  the  foregoing 
test,  the  plaintiff  is  an  original  contractor,  and 
filed  his  notice  of  lien  within  the  statutory  time." 
(See  Bennett  i'.  Davis,  113  Cal.  838,  45  P.  (584.) 


Who  is  orii^inal  contractor.    Mere  materialman 

is  not. 

Sec.  tlO.  Schwartz  v.  Knight,  74  Cal.  432,  16  P.  235, 
referred  to  in  the  last  section,  was  an  action  to  foreclose  the 
lien  of  a  materialman  for  materials  furnished  by  him  and 
used  by  the  defendant  in  the  construction  of  his  dwelling- 
house.  The  facts  w^ere  these:  The  defendant  commenced 
the  construction   of  the  house  of  which  he  was  the  owner. 
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During  the  construction,  plaintiff  furnished  her  materials  to 
be  used  and  which  were  used,  of  the  value  of  $728.25  for 
which  defendant  promised  to  pay  plaintiff.  The  carpenters 
finished  their  work  on  the  house  in  January,  1884,  but  the 
house  was  not  then,  nor  at  the  time  of  the  trial  (September, 
1884)  completed.  On  May  10,  1884,  plaintiff  filed  his  claim 
of  lien  for  record  and  commenced  this  action  June  20,  1884. 
The  court  held  that  plaintiff  was  not  an  original  contractor 
but  a  materialman  and  that  his  claim  of  lien  was  prema- 
turely filed  since  the  work  had  never  been  completed.  (See 
Baird  v.  Peall,  92  Cal.  235,  237,  28  P.  285,  infra,) 

Who  is  original  contraGtor.    ContraGts  for  both 

labor  and  materiaK 

Sec.  51.  In  Baird  v.  Peall,  92  Cal.  235,  28  P.  285,  plaint- 
iff entered  into  a  contract  with  the  owner  to  paint  his  build- 
ing. By  the  contract  the  paint  to  be  used  was  to  be  of  a 
certain  kind  to  suit  the  owner.  Having  completed  his  con- 
tract and  filed  his  claim  of  lien  for  record,  plaintiff  brought 
this  action  to  foreclose  the  lien. 

The  contract  price  for  the  painting  was  $390  and  by  the 
terms  of  the  contract  plaintiff  was  to  accept  a  certain  lot  of 
land,  as  part  payment,  to  the  extent  of  $150. 

It  was  contended  upon  appeal  that  this  contract  was  void 
because  the  whole  price  was  not  payable  in  money  as 
required  by  section  1184. 

The  court,  at  page  237,  say: 

"I  think  that  plaintiff  was  an  original  contrac- 
tor within  the  meaning  of  sections  1184,  1187  and 
11 9*1  *  *  •  and  therefore  within  the  exceptions 
expressed  in  the  above  quotations  from  section  1 1 84 
[that  as  to  all  liens  except  that  of  the  contractor, 
the  whole  contract  price  shall  be  payable  in  money, 
citing  La  Grill  v.  Mallard,  supra.']  His  contract  was 
to  paint  the  hotel  and  of  course  to  furnish  the 
necessary  materials  for  that  purpose.  The  cases 
of  Sparks  v.  Butte  Co.  and  Schwartz  v.  Knight, 
supra,  cited  by  appellant,  are  not  in  point,  as  in 
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those  cases,  liens  were  claimed  simply  for  mate- 
rials furnished.  Had  the  plaintiff  contracted  to 
do  the  work  in  consideration  that  defendant  should 
convey  to  him  certain  land  or  personal  property, 
without  fixing  the  money  price,  or  value  of  the 
work,  perhaps  he  would  not  have  been  entitled  to 
a  lien;  but  the  money  price  of  the  whole  work  is 
fixed  by  the  contract,  though  a  specified  portion  of 
that  price  ($150)  is  to  be  paid  in  land.'* 


Who  16  orii^inal  contractor.    Distinct  contract  for 
different  departments  of  worlc. 

Sec,  52.  Where  a  building  is  constructed  by  the  owner 
under  distinct  contracts  for  the  different  departments  of 
work  involved  therein,  each  person  contracted  with  is  an 
original  contractor.  (Pacific  Mutual  L.  I.  Co.  v.  Fisher,  106 
Cal.  224,  39  P.  758.) 

In  the  last  case  Merritt  made  a  contract  with  Fisher, 
owner,  to  do  the  work  of  plumbing  and  to  furnish  the  mate- 
rials therefor.  It  would  appear  that  Fisher  had  made  other 
contracts  with  other  parties  to  do  distinct  portions  of  the 
work  in  the  construction  of  the  building.  It  was  argued  by 
the  owner,  defendant,  that  Merritt  was  not  an  original  con- 
tractor and  that  his  claim  of  lien  was  invalid  because  filed 
before  the  completion  of  the  whole  building  though  within 
sixty  days  after  the  completion  of  his  contract. 

In  reply  to  this  argument,  the  court,  at  page  232,  say: 

"Merritt  was,  however,  an  'original  contractor' 
for  this  portion  of  the  construction  of  the  building, 
and  under  the  terms  of  section  1187  *  *  * 
could  file  his  claim  of  lien  'within  sixty  days  after 
the  completion  of  his  contract,'  irrespective  of  the 
time  when  the  building  was  completed. 

"  The  chapter  in  the  code  relating  to  mechanics* 
liens  does  not  contemplate  that  there  can  be  no 
original  contractor  except  for  the  entire  work  of 
constructing  the  building.  For  the  purpose  of 
constructing  the  building  the  owner  may  enter  into 
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different  original  contracts  for  the  different  de- 
partments of  work  involved  therein.  If  he  should 
enter  into  a  contract  with  one  person  for  the  con- 
struction of  tlie  building  in  all  its  parts,  except  the 
painting,  and  should  afterwards  enter  into  a  contract 
with  another  person  to  do  the  painting  of  the 
building,  each  of  these  individuals  would  be  an 
original  contractor,  within  the  meaning  of  the 
statute,  and  it  would  be  immaterial  whether  the 
latter  contract  was  entered  into  prior  or  subse- 
quent to  the  completion  of  the  former  one." 

Where  orii^inal  contraGt  is  void  eubcontraotor 
does  not  beoome  original  contractor. 

Sec.  S9.  In  Coss  v.  McDonough.  1 1 1  Cal.  662,  44  P.  325, 
the  original  contract  was  void  because  not  filed  for  record, 
the  price  exceeding  one  thousand  dollars.  Grubb,  one  of 
the  plaintiffs  under  contract  with  the  original  contractor, 
furnished  labor  and  materials  for  the  building  in  question. 
In  his  claim  of  lien  tiled  for  record,  he  set  up  a  contract 
between  himself  and  the  contractor,  and  in  his  complaint 
alleged  a  contract  between  himself  and  the  owner.  It  was 
held,  however,  that  (irubl)  was  not  an  original  contractor 
but  was  entitled  to  recover  under  section  1 184. 

When  the  original  contract  is  void  because  of  failure  to 
record  the  plans  and  specifications,  there  is  no  original  con- 
tractor in  contemplation  of  the  statute.  (Tierce  v.  Birkholm, 
1J5  Cal.  057,  47  P.  6.sl). 

Who    is    materialman.     Term    defined    and  dis- 

tini^uished. 

Sec.  tS4.  The  legislature  in  enacting  the  mechanics' 
lien  law  of  this  state  has  used  the  word  "niiiterialmun,"  but 
it  has  not  defined  its  meaning.  This  wor*!  has  been  and  is 
in  common  use  among  builders,  and  has  a  well  known  sig- 
nification. It  is  dehned  to  bo  one  who  furnishes  materials 
to  be  used  in  the  construction  or  erection  of  sliips,  houses 
or  buildings.     (  Bouvier's  Law  Diet.) 
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This  detinition,  however,  omits  one  thing  which  both  by 
the  lien  hiw  and  the  decisions  of  the  court,  is  made  essen- 
tial to  constitute  a  materialman  under  that  law.  Section 
1183  gives  the  materialman    furnishing  materials  ''to  be 

« 

used,  in  the  construction,  alteration,  addition  to,  or  repair 
or  any  building,''  and  the  other  structures  and  improvements 
therein  mentioned,  a  lien  upon  the  property  for  which  he 
has  ''furnished  materials''  for  the  value  of  the  materials 
furnished. 

The  materials,  therefore,  must,  under  the  statute,  have 
been  furnished  for  the  particular  building  upon  which  the 
lien  is  claimed,  and  they  also  must  have  been  used  in  the 
same  building  for  which  they  were  furnished.  (Sec.  91  and 
91a,  infra.) 

The  same. 

Sec.  SS.  The  term  "materialman"  found  in  section 
1183  and  in  subsecjuent  sections  of  the  lien  law  of  this  stiite, 
is  used  in  opposition  to  "original  contractor,"  "subcon- 
tractor" and  "laborer"  also  found  in  those  sections,  and 
each  of  these  terms  is  used  to  designate  a  class  distinct  and 
separate  from  the  other  classes. 

The  materialman  who  merelv  furnishes  materials  for  a 
building,  must  not,  therefore,  be  confounded  with  the  con- 
tractor who  furnishes  both  materials  and  labor  for  and  who 
constructs  the  building;  nor,  with  the  laborer  who  furnishes 
his  individual  labor  only  \i\)0\\  the  building.  Nor,  must 
the  common  and  the  statutory  meaning  of  the  word  **mate- 
rialman"  be  lost  sight  of  when  the  person  who  furnishes  the 
materials  also,  and  l)y  the  same  contract,  furnishes  or  per- 
forms labor  upon  and  in  tlie  construction  of  the  building 
for  which  he  furnishes  the  materials.  In  such  cases  the 
persons  who  furnish  materials  cease  to  be  materinlmen  and 
become  original  contractors  or  subcontractors  as  the  facts  of 
the  case  mav  be. 

« 

The  materialman  then,  within  the  meaning  of  the  lien 
law,  is  a  mere  furnisher  of  materials  which  have  been  fur- 
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nished  bv  him  to  be  used  and  which  have  been  used  in  the 
construction  of  the  particular  building  or  other  structure  or 
fanprovement  mentioned  in  section  1183,  upon  which  a  lien 
is  claimed  by  him  for  such  materials.  (See  sees.  91,  91a, 
infra.) 

Who  18  materialman.    Application  of  rule. 

Sec  tl6.  There  are  no  difficulties  presented  in  defining 
the  term  ^^materialman."  The  definition  is  clear  and  exclu- 
sive. Perplexities,  however,  are  apt  to  arise  in  the  applica- 
tion of  the  definition  to  the  facts  of  particular  cases :  for 
when,  in  a  contract  for  furnishing  materials,  there  is  added 
the  element  of  labor  upon  the  building  for  which  and  in  the 
use  of  which  the  materials  are  furnished,  or  when  the  contract 
for  furnishing  materials  also  includes  the  ''construction"  of 
the  whole,  or  some  part  or  portion  of  the  building,  the  per- 
sons thus  contracting,  as  we  have  shown,  lose  the  character 
of  materialmeii  and  become  original  contractors  or  subcon- 
tractors. The  extent  and  kind  of  labor  as  well  as  the 
extent  and  kind  of  ''construction"  which  will  })lace  the  per- 
son so  contracting  in  the  one  or  the  other  class,  has,  by  the 
decisions  of  the  Supreme  Court,  been  made  the  criterion  for 
determining  this  question.     These  decisions  follow. 


Who  \s  materialman.     The  test.      Intermediate 

lienors.    Direct  contract. 

Sec.  57.  In  Sparks  v.  Butte  etc.  Co.,  55  Cal.  389,  the 
defendant,  materialman,  furnished  materials  to  the  owner, 
under  an  express  contract  directly  with  him,  to  be  used 
and  which  were  used  in  the  construction  of  the  owner's 
building.  The  materialman  did  not  file  his  claim  of  lien 
within  thirtv  davs,  but  did  tile  it  within  sixtv  davs  after  the 
completion  of  his  contract,  and  it  was  contended  that  he 
had  lost  his  lien  because  the  claim  was  not  filed  in  time. 
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In  disposing  of  this  contention,  the  court,  at  page  391, 
lay  down  the  following  as  a  test  to  determine  whether  the 
person  who  had  furnished  the  material  in  question  was  an 
original  contractor  or  a  materialman: 

"It  is  quite  clear  that  no  one  employed  by  him 
(materialman)  in  the  preparation  of  the  materials 
which  he  furnished,  or  from  whom  he  obtained 
them,  could  by  reason  thereof  have  acquired  a 
lien  upon  the  building  as  a  subcontractor.  It  is 
unnecessary,  therefore,  to  designate  him  as  an 
original  contractor  for  the  purpose  of  distinguish- 
ing him  from  a  subcontractor  *  *  *.  Unless 
the  persons  who  worked  for  appellant  (material- 
man) upon  the  materials  which  he  furnished  to 
the  defendant  (owner)  would  have  a  lien  upon 
the  building  in  the  construction  of  which  they 
were  used,  for  the  value  of  their  labor,  then  he  is 
not  a  concontractor  within  the  meaning  of  that 
clause  of  the  code." 

It  was  therefore  held  that  the  lien-claimant  was  a  material- 
man and  not  an  original  contractor  and  that  his  claim  of 
lien  was  not  liled  in  time.  (Schwartz  v.  Knight,  74  Cal. 
432,  16  P.  235.) 

So  where  the  owner  (lessee)  contracts  directly  with  the 
materialman  for  materials  for  a  building  which  the  former 
is  causing  to  be  constructed,  the  latter  is  a  mere  material- 
man and  not  an  original  contractor.  (Santa  Monica  etc. 
Co.  V.  Hege,  119  Cal.  37G,  51  P.  555.) 


Who  is  materialman.    Contract  of  construction 

or  of  sale  of  materials. 

Sec.  38.  The  contract  in  Bennett  v.  Davis,  113  £a.h 
388,  45  P.  084,  as  alleged  in  the  complaint,  was  that  the 
plaintiffs  contracted  and  agreed  with  the  defendants  to  fur- 
nish in  the  addition  to,  and  in  the  alteration  of,  the  build- 
ing theretofore  erected  on  the  premises  in  question,  certain 
materials,  towit,  mantels,     and  grates    and    the  appurten- 
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ances  thereof;  and  also  the  labor  required  in  the  addition 
of  the  same  to,  and  the  erection  of  the  same  in,  said  build- 
ing as  a  part  thereof,  etc. 

The  sole  question  before  the  court  was  whether  plaintiffs 
were  materialmen  or  contractors  in  purview  of  the  lien  law> 
and  the  court  say  that  the  determination  of  this  question 
depends  upon  the  fact  whether  the  contract  was  one  of  sale 
or  for  the  manufacture  of  goods.  In  determining  the  last 
question  the  rule  is  laid  down  that  the  main  consideration 
is  whether  the  labor  bestowed  upon  placing  the  materials  in 
the  building,  is  trifling  in  comparison  with  the  price  of  the 
materials,  or  whether  the  materials  are  trifling  in  compari- 
son with  the  labor. 

After  reviewing  Hinckley  v.  Field  B.  Co.,  91  Cal.  1:^6,  27 
P.  594,  and  La  Grill  v.  Mallard,  90  Cal.  373,  27  P.  294,  supra, 
the  court,  at  page  340,  say: 

**I  see  little  difference  in  the  cases,  save  in  the 
relative  amounts  of  material  and  labor.  In  the 
last  case  the  contract  was  to  decorate  as  well  as 
to  hang  paper,  and  further,  the  defendant  (owner) 
promised  to  pay  for  the  labor  in  decorating  the 
building.  The  materials  used  in  decorating  a 
room  may  be  very  trifling  in  comparison  to  the 
labor  *     *     *. 

"The  labor  required  to  place  the  engines  and 
machinery  in  proper  {)osition  in  the  case  of  Hinck- 
ley V.  Field  Biscuit  Co.,  svpra,  was  evidently  much 
greater  than  the  labor  performed  in  La  Grill  v. 
Mallard,  supra,  but  relatively  to  the  material  fur- 
nished, was  not  only  the  principal  thing,  but 
compared  to  it,  the  work  was  trifling.  In  the 
other,  the  work  was  the  important  thing." 

It  was  held  that  plaintiffs  were  materialmen  and  not 
original  contractors.  (See  Bryson  v.  McCone,  121  Cal. 
153,  55  P.  GM.) 
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Who    18    materialman.       Contract     to    furnish 
machinery.    Manufactured  material. 

Sec.  tlO.  A  contract  for  the  furnishing  of  an  electrical 
plant,  consisting  of  electrical  apparatus  and  machinery 
necessary  to.  be  used  in  the  construction  of  electric  light 
works,  by  the  terms  of  which  the  purchaser  of  the  plant 
is  to  erect  the  necessary  building  to  receive  it,  and  to  build 
a  powerhouse  for  connecting  power  with  the  machinery, 
and  to  construct  the  j)ole  line  required  in  transmitting  and 
distributing  the  light,  and  the  title  to  the  plant  is  reserved 
until  fully  paid  for,  does  not  constitute  the  furnisher  of  the 
plant  an  original  contractor,  within  the  meaning  of  the 
statute,  but  the  relation  of  such  furnisher  is  that  of  a  mere 
materialman.  (Roebling  Sons  Co.  v.  Humboldt  etc.  Co., 
112  Cal.  28S,  44  P.  568.) 

The  fact  that  the  party  furnishing  the  plant  was,  by  the 
terms  of  the  contract,  to  put  in  the  foundation  upon  which 
to  set  the  dynamos,  and  furnish  the  skilled  labor  necessary 
for  that  purpose,  and  also  to  set  up  and  connect  the 
machinery,  and  install  the  incandescent  lamps,  does  not 
alter  the  nature  of  the  contract  as  being  one  for  the  fur- 
nishing of  materials,  or  change  it  into  a  contract  for  con- 
struction.    (Id.) 

In  this  case,  at  page  291,  the  court  say: 

''The  work  done  by  them  on  the  premises  of 
defendants,  in  placing  them  in  position,  was  only 
the  completion  of  their  contract  to  deliver  such 
finished  machinery,  and  did  not  convert  them 
into  contractors  for  the  erection  of  the  factory, 
or  any  part  of  it,  within  the  true  intent  of  the 
statute.  The  contract  was  .essentially  one  to 
furnish  materials  for  the  factory,  and  not  a  build- 
ing contract." 

(See  Hinckley  v.  Field  etc.  Co.,  91  Cal.  j30,  140,  27  P.  594; 
Bryson  v.  McCone,  121  Cal.  153,  53  P.  037;  Bennett  v, 
Davis,  113  Cal.  337,  45  P.  684.) 

One  who  has  a  contract  with  the  contractor  to  furnish  all 
the  mill  work  required  for  the   erection  of  a  building,  con- 
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sisting  of  manufactured  materials  to  be  delivered  at  the 
building,  is  a  materialman  only,  and  not  a  subcontractor, 
and  one  who  furnishes  doors,  sashes,  blinds  and  other  stock 
material  to  such  materialman  cannot  claim  a  lien  upon  the 
building  for  the  materials  so  furnished.  (Wilson  v.  Hind, 
113  Cal.  357,  45  P  695.) 

Summary  of  the  decisions. 

Sec.  60.  The  decisions  clearly  and  correctly  decide 
that  one  who  merely  furnishes  materials,  whether  to  the 
original  contractor,  to  the  subcontractor,  or  directly  to  the 
owner,  is  a  materialman,  and  not  an  original  contractor. 
(Sparks  v.  Butte  etc.  Co.,  sec.  57,  supra]  Schwartz  v.  Knight, 
Sec.  50,  supra.) 

And  there  is  no  doubt  that,  under  the  lien  law  of  this 
state,  a  laborer  is  one  who  furnishes  his  individual  labor. 
(Sec.  63,  infra.) 

The  statute  and  the  decisions  with  equal  clearness  show 
that  an  original  contractor  is  one  who,  under  direct  contract 
with  the  owner,  either, 

1.  Furnishes  materials  and  labor  to  the  owner,  and 
builds,  that  is,  constructs,  alters,  adds  to,  or  repairs,  one  of 
the  improvements  mentioned  in  the  statute,  (La  Grill  v. 
Mallard,  sec.  4i*,  aupra]  Baird  v.    Peall,  sec.  5l,  supra),  or, 

2.  Furnishes  labor  to  the  owner  other  than  or  in  addi- 
tion to  that  of  his  own,  the  compensation  for  which  is,  by 
the  contract,  made  payable  to  him.  (Malone  v.  Mining  Co., 
sec.  48,  supra.) 

The  court  in  the  decisions  from  which  these  rules  have 
been  formulated  has  named  certain  tests  by  which  to  deter- 
mine  the  status  of  the  lien-claimant: 

1.  In  order  to  give  to  the  lien-claimant  the  status  of 
original  contractor,  he  must  have  a  direct  contract  Avith  the 
owner.     This  test  is  self  evident. 

2.  There  must  be  intermediate  lien-claimants,  that  is, 
there  must  be  the  right  upon  the  j)art  of  persons  emj)loyed 
or  who  may  be  employed  by,  or  under  contract,  or  who  may 
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be  under  contract  with  the  original  contractor,  to  claim 
liens  for  their  labor  or  their  material.  (Sees.  47,  48,  49, 
51,  supra.) 

Orii^inal  contractor  and  materialman.  Summary 

of  the  decisions. 

Sec.  61.  It  is  believed  that  by  the  rules  and  tests  given 
.  in  the  next  preceding  section,  the  status  of  all  persons 
claiming  liens  may  be  determined,  except  possibly  of  those 
who  furnish  what  is  sometimes  called  ** manufactured  mate- 
rials." The  difficulty  in  determining  the  status  of  the  persons 
who  furnish  such  materials  to  the  owner  grows  out  of  the 
very  nature  of  the  transaction.  The  question  in  every  case 
is  whether  the  contract  is  one  of  sale  or  of  construction.  If 
it  is  one  of  sale,  the  seller  is  a  mere  materialman.  If  it  is 
one  of  construction,  then  the  const lucter — the  builder, — is 
undoubtedly  an  original  contractor. 

In  solving  this  question,  the  courts  have  resorted  to  the 
rule  of  construction,  which  obtains  in  the  hiw  relating  to 
the  statute  of  frauds,  and  have  declared  that  the  test  is  fur- 
nished by  the  rehitive  amount  of  labor  required  in  putting 
the'^manufactured  material"  in  its  proper  place  in  the  build- 
ing, or  other  structure  or  improvement.  (Bennett  v.  Davis, 
113  Cal.  :]37,  45  P.  6S4;  Flynn  v.  Dougherty,  91  Cal.  669,  27 
P.  1080.) 

In  Bennett  v.  Davis,  supra,  the  rule  is  thus  stated: 

The  main  consideration  in  determining  whether  the  con- 
tract is  one  of  construction,  or  sale  of  material,  is  whether 
the  labor  bestowed  ui)on  placing  the  materials  in  the  build- 
ing is  trifling  in  comparison  with  the  price  of  the  materials, 
or  whether  the  materials  are  trifling  in  comparison  with 
the  labor.  And  the  conclusion  is  drawn  that  if  the  labor 
bestowed  in  placing  the  materials  in  the  building  is  trifling 
in  comj)arison  with  the  price  of  the  materials,  the  seller  is  a 
materialman,  and  if  the  materials  are  trifling  in  compari- 
son with  the  labor,  then  the  furnisher  is  an  original  con- 
tractor.    (See  sees.  58  and  50,  supra.) 
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Who  is  subcontractor. 

Sec.  69.  Section  1 1 83  names  ^'subcontractors"  as  one 
of  the  classes  of  persons  entitled  to  liens.  We  have  seen 
that  the  original  contractor  is  the  person  who,  among  other 
things,  contracts  directly  with  the  owner  for  labor  and  mate- 
rials. (Sec.  60,  supra.)  The  owner  may,  however,  contract 
directly  with  materialmen  for  their  material  or  with  laborers 
for  their  individual  labor,  but  such  contract  would  not  be 
an  original  contract  within  the  purview  of  the  lien  law. 
(See  sees.  54  el  seq.,  supra,) 

The  term  ^^subcontractor"  implies  the  existence  of  another 
contractor  who  has  already  contracted  for  the  performance 
of  the  work  and  since,  under  the  lien  law  of  this  state,  the 
**original  contract"  is  the  only  one  distinctly  recognized 
between  the  owner  and  his  contractor,  it  follows  that  a  **sub- 
contractor,"  within  the  lien  law,  is  a  person  who  has  entered 
into  a  contract  with  the  original  contractor. 

The  term  "subcontractor"  however,  implies  more  than  a 
mere  contract  with  the  original  contractor.  Laborers  and 
materialmen  may  have  contracts  with  the  original  contractor 
for  either  their  individual  labor  or  their  materials,  but  such 
contract  would  not  make  them  subcontractors.  To  be  a 
subcontractor,  such  person,  under  contract  with  the  original 
contractor,  must  furnish  for  the  work  called  for  by  the  orig- 
inal contract,  something  in  addition  to  his  individual  labor, 
or  his  materials.  In  other  words,  he  must  perform  the 
original  contract,  or  some  part  of  the  ''work"  called  for  by 
it.     He  is  a  "constructer"  not  a  mere  "furnisher." 

It  follows  that  if  there  is  no  original  contractor,  there  can 

be  no  subcontractor  and  there  is  no  necessity,  in  such  case, 

for  the  existence  of  this  class  of  lienors,  since  such  persons 
would  be  entitled  to  liens  for  their  work  or  materials,  or 
both,  by  virtue  of  other  provisions  of  the  lien  law. 

Section  1192  as  originally  enacted  upon  the  adoption  of 
the  Code  of  Civil  Procedure  in  1872,  provided  that  "all  per- 
sons entitled  to  liens  on  the  structure  or  improvement, 
except  those  who  contracted  with  the  owner  thereof,  are 
subcontractors,"  etc. 
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Who  i6  laborer. 

Sec.  63.  The  laborer  to  whom  section  1 1 83  gives  the 
right  to  claim  a  lien  for  his  work  is  the  person  who  performs 
"labor  upon  *  ♦  *  any  building,  wharf,  bridge,  ditch, 
flume,  aqueduct,  well,  tunnel,  fence,  machinery,  railroad, 
wagon  road  or  other  structure,"  or  **in  any  mining  claim." 

The  distinction  in  the  lien  law  between  the  materialman 
.  and  the  laborer  is  not  unimportant.  The  materialman  who 
claims  a  lien  for  his  material  must  show  that  his  materials 
were,  by  the  terms  of  his  contract,  furnished  to  be  used  and 
used  in  the  "construction,  alteration,  addition  to,  or  repair" 
of  the  building  or  other  structure  or  improvement  upon 
which  he  claims  his  lien.     (Sec.  iM,  infra.) 

The  laborer  must  perform  his  labor  upon  the  particular 
building,  or  other  structure  or  improvement  upon  which  he 
claims  his  lien,  but  the  labor  for  which  he  claims  such  lien 
is  not  limited  to  the  "construction,  alteration,  addition  to, 
or  repair"  thereof.  (Palmer  v,  Lavigne,  104  Cal.  30,  37  P. 
775.) 

The  laborer  here  referred  to  is  the  person  who  performs 
labor  only.  If,  in  addition  to  performing  labor,  he,  by  the 
same  contract,  furnishes  materials  which  by  his  labor,  or 
labor  furnished  by  him,  are  used  in  the  building,  he  is  not, 
in  the  sense  of  the  lien  law,  a  laborer  but  an  original  con- 
tractor where  he  contracts  directly  with  the  owner  for  such 
labor  and  materials.     (Sec.  48  et  seq.,  supra.) 

The  laborer  in  the  purview  of  the  lien  law  is  a  person 
who  furnishes  his  individual  labor  only  upon  any  of  the 
buildings,  or  other  structures  or  improvements  enumerated 
in  section  1 183. 

What  i6  improvement. 

Sec.  64.  Section  1183  enumerates  as  the  objects  for 
which  a  lien  may  be  claimed  "any  building,  wharf,  bridge, 
ditch,  flume,  aqueduct,  well,  tunnel,  fence,  machinery,  rail- 
road, wagon  road  or  other  structure,"  and  provides  that  the 
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materials  for  which  liens  are  given  must  have  been  fur- 
nished to  be  used,  and  used  '4n  the  construction,  alteration, 
addition  to,  or  repair'*  of  these  objects  or  one  of  them. 

In  a  subsequent  portion  of  the  same  section  the  enumer- 
ated objects  are  grouped  into  ''buildings  or  other  improve- 
ments," and  in  subsequent  sections  they  are  designated  as 
''building,  improvement  or  structure." 

It  is  evident  that  the  term  "improvement,"  as  used  in  sec- 
tion 1187,  is  intended  to  embrace  the  several  objects  enu- 
merated in  the  first  part  of  section  1183  other  than  **build- 
ing"  and  "structure." 

By  section  1 1 84  the  notice  therein  provided  for  is  to  be  posted 
upon  the  "improvement,"  and  by  section  1185  the  land  upon 
which  the  "improvement"  is  constructed  is  made  subject  to 
the  lien.  In  all  these  cases — and  others  might  be  men- 
tioned— the  term  "improvement"  is  evidently  used  as  equiv- 
alent to  the  object  upon  which  the  labor  has  been  performed, 
and  it  would  be  an  unwarrantable  application  of  the  term  to 
construe  it  as  equivalent  to  the  labor  itself  or  to  that  partic- 
ular class  of  labor  for  which  the  claimant  Was  employed. 
(Davis  V.  MacDonough,  109  Cal.  547,  42  P.  450.) 

What  is  structure. 

SfC,  6S.  The  lien  law  of  1850  limited  the  structures 
on  which  claimants  could  obtain  liens  to  buildings  and 
wharves.  Under  this  law  no  lien  could  be  had  on  a  bridge. 
(Burt  V.  Washington,  3  Cal.  246.) 

So  under  the  lien  laws  of  1855  and  1850,  which  gave  liens 
upon  "building,  wharf  or  other  superstructure,"  a  ditch  or 
canal  was  not  a  superstructure  and  was  not,  therefore, 
wuthin  the  lien  laws.  (Ellison  v.  Jackson  W.  Co.,  12  Cal. 
542;  Horn  i;r  Jones,  28  Cal.  204.) 

In  Head  v.  Fordyce,  17  Cal.  149,  the  question  w^hether  a 
flume  was  a  superstructure  under  the  lien  law  of  1856  was 
left  undecided. 
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Neither  wings  nor  seats  are  buildings  or  structures  within 
the  intent  and  meaning  of  sections  1183  and  1192  for  which 
a  corporation  would  be  chargeable  even  with  notice.  (Loth- 
ian V.  Wood,  55  Cal.  159.) 

A  mine  or  pit  sunk  within  a  mining  claim  is  a  structure 
within  the  meaning  of  section  1183  of  the  C,  C.  P.  (Helm 
V.  Chapman,  66  Cal.  291,  5  P.  352.) 

For  the  purpose  of  filing  claims  for  labor  and  materials 
furnished  for  buildings  and  improvements  upon  mining 
claims,  the  mining  claim  must  stand  in  the  place  of  the 
structure  as  the  property  to  be  charged  with  the  lien.  (Will- 
iams V.  Mining  Co.,  102  Cal.  134,  34  P.  702,  36  P.  388.) 

The  statute  enumerates  the  particular  property  for  the 
construction,  etc.,  of  which  it  gives  the  rights  to  liens.  (See 
sec.  1,  supra,  and  sec.  92,  infra.)  These  "properties,"  for 
convenience,  are  classified  as  "buildings,  other  structures 
and  improvements."  (See  sees.  1185,  1186,  1187,  1190,  C. 
C.  P.;  sees.  3,  4,  5  and  8,  supra.) 

By  the  amendment  of  1899  to  sections  1183  and  1185 
(stat.  1899,  23)  "well"  was  added  to  the  enumerated  struc- 
tures for  the  construction,  etc.,  of  which  liens  may  be 
claimed. 

There  can  be  no  lien  upon  a  portion  of  a  building  or  struc- 
ture.    (See  sec.  101a,  infra.) 
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Section  1183. 
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73  The  same.     Abandonment. 
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75  Not  entitled  to  lien  unless 
price  is  due  to  him. 

76  Subcontractors,  Lab- 
orers and  Material- 
men. Division  of  subject. 


Section. 

77  Laborers  and  materialmen. 
Valid  original  contract. 

78  The  same.  Price  less  than 
$1000. 

79  The  same.  Price  payable 
otherwise  than  in  money. 

80  The  same.  Abandonment 
by  original  contractor. 
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tract void. 

82  Materialman  in  second  de- 
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The  statutes. 

Sec.  66«     Section  1183  of  the  C.  C.  P.,  inter  alia,  pro- 
vides : 

1  Mechanics, 

2  Materiahnen, 

3  [85]  Contractors, 

4  Subcontractors  [85], 

5  Artisans, 

6  Architects, 
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7  [85]  Machinists, 

8  Builders, 

9  Miners,  and 

10  All  persons  [85]  and  laborers  of  every  class,  perform- 
ing labor  upon  or  furnishing  materials  to  be  used  in  the 
construction,  alteration,  [87]  addition  to  [87],  or  repair 
[85]  either  in  whole  or  in  part  [So],  of  [a]  any  build- 
ing, etc.,  shall  have  a  lien  upon  the  property  upon 
which  they  have  bestowed  labor,  or  furnished  materials, 
for  the  value  of  such  labor  done  and  materials  furnished, 
etc. 

The  same  section  also  provides : 

"Any  j)erson  who  performs  labor  in  any  mining  claim, 
or  claims  has  a  lien  upon  the  same,  and  the  works  owned  and 
used  bv  the  owners,''  etc. 

Section  1191  provides: 

"Any  person  who,  at  the  request  of  the  [87]  reputed  [87] 
owner  of  any  lot  in  any  incorporated  city  or  town,  grades, 
fills  in,  or  otherwise  improves  the  same,  or  the  street  [85]  or 
sidewalk  [85J  in  front  of  or  adjoining  the  same,  [87]  or  con- 
structs any  areas,  or  vaults,  or  cellars,  or  rooms,  under  said 
sidewalks,  or  makes  any  improvements  in  connection  there- 
with [^7],  has  a  lien  upon  said  lot  for  his  work  done  and 
materials  furnished."  (As  to  the  constitutionalitv  of  this 
section  see  sec.  33,  supra.) 

For  sections  11S3  and  1191  in  full,  amendments  there  >f, 
notes  thereon  and  exi>lauation  of  figures  and  brackets. 
see  sees.  1  and  9,  supra.  By  the  amendment  of  1885  to  sec- 
tion 1183,  the  words  "mining  claims"  wore  stricken  out  of 
that  section  at  the  place  indicated  by  "[a]." 

Comments  on  section  1183. 

^ilei'.  67.     Section  1183  expressly  mentions  nine  classes 

of  j)ersons  to  whom  it  gives  the  right  to  claim  liens  for  their 

labor  and  their  materials.     In  addition  to  these  classes  this 

section  provides  generally  that  ''all  persons  and  laborers  of 
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every  class  performing  labor  upon  or  furnishing  materials 
to  be  used'*  in  any  building,  etc.,  shall  have  liens.  It  would 
seem,  therefore,  that  this  section  is  suflficiently  broad  and 
comprehensive  to  include,  as  it  says,  '*all  persons  and  labor- 
ers of  every  class,'*  and  that  the  question  of  whether  a  [)ar- 
ticular  person  is  entitled  to  a  lien,  is  readily  determined. 
And  such  it  is  so  far  as  concerns  the  assigning  of  the  par- 
ticular person  to  his  proper  class,  for  it  will  be  observed  that 
the  legislature  has  taken  care  to  name  every  class  of  persons 
known  to  the  building  trades  or  usually  employed  in  the 
construction  of  buildings  or  other  structures  and  improve- 
ments, and  about  whom  there  could  be  doubt  as  to  whether 
they  would  be  included  in  the  general  expression  of  "all 
persons  and  laborers  of  every  class.*' 

The  statute,  therefore,  leaves  little  or  no  room  for  discuss- 
ing whether  a  particular  person  or  laborer  performing  labor 
or  furnishing  materials  to  be  used  in  the  construction  of 
any  building,  etc.,  is  included  in  the  classes  enumerated  in 
section  1183.  But  the  fact  that  a  lien-claimant  belongs  to 
one  of  the  classes  of  persons  enumerated  in  the  statute,  does 
not  of  itself  entitle  him  to  a  lien  for  his  work  or  his  mater- 
ials. In  addition  to  belonging  to  one  of  the  statutory  classes, 
the  lien-claimant  must  have  performed  labor  or  furnished 
materials  for  which  the  statute  gives  a  right  to  claim  a  lien, 
and  he  must  also  have  the  statutorv  ri<jht  to  enforce  that 
lien  against  the  property  of  the  owner. 

A  lien-claimant  mav  belone:  to  one  of  the  statutorv  classes 
and  have  performed  the  labor  or  furnished  the  material  for 
which  a  lien  mav  be  claimed  and  vet  not  be  entitled  to  en- 
force  such  lien.     One  illustration  will  make  this  plain. 

A  and  B  enter  into  a  contract  bv  which  A  ao:rees  to  con- 
struct  a  house  for  B,  the  contract  price  of  which  is  less  than 
one  thousand  dollars.  A  employs  C,  a  carpenter,  to  work 
for  him  upon  the  construction  of  the  house.  Upon  comple- 
tion of  the  house  and  in  j)ursuaiice  of  and  in  accordance 
with  the  terms  of  the  contract,  B  pays  A  the  whole  contract 
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price.  A  fails  to  pay  C  for  his  work  and  C  files  his  claim 
of  lien  upon  the  house  therefor  within  the  statutory  time. 

Now,  in  such  case,  according  to  all  the  authorities  (see 
sees.  75,  77;  sec.  167;  and  sec.  303,  et  seq.,  infra),  C  is  not 
entitled  to  a  lien  upon  the  house  for  his  work  performed 
upon  it,  because  there  was  nothing  due  the  contractor  (A) 
from  the  owner  (B)  according  to  the  terms  of  the  contract, 
when  C\s  claim  of  lien  was  filed  for  record,  vet  C  is  includecl 
in  one  of  the  classes  of  laborers  to  whom  section  1 183  gives 
the  right  to  liens  and  C  also  performed  labor  of  the  kind 
which  the  statute  makes  lienable. 

It  may,  therefore,  be  laid  down  as  a  rule  that  to  entitle 
any  person  to  a  lien  he  must  not  only  bring  himself  within 
one  of  the  classes  of  persons  designated  in  the  statute,  per- 
form labor  or  furnish  materials  for  which  the  statute  gives 
a  lien,  but  there  must,  also,  be  a  liability  on  the  part  of 
the  contracting  owner  to  the  contractor  where  there  is 
a  valid  original  contract,  or  a  liability  created,  or  imposed 
upon  the  owner  by  the  statute,  where  there  is  no  such  con- 
tract. (See  Spinney  v.  Griffith,  98  Cal.,  149,  32  P.  97  4; 
Davis  V.  MacDonough,  109  Cal.,  547,  42  P.  450;  Ellison  v. 
Jackson  W.  Co.,  12  Cal.,  542,  555;  Burt  v.  Washington,  3 
Cal.,  246.) 

Generally. 

Sec.  68.  One  who  advances  money  to  the  contractor, 
although  for  the  payment  of  materials  and  labor  devoted  to 
the  erection  of  a  building,  is  not  entitled  to  a  mechanic's 
lien.  (  Godeffroy  v.  Caldwell,  2  Cal.  489;  Cadenasso  v.  An- 
tonelle,  59  P.  765.) 

A  materialman  is  entitled  to  a  lien  although  he  is  on  the 
contractor's  bond  to  the  owner  to  secure  the  latter  from  loss 
on  account  of  the  default  or  negligence  of  the  owner.  (Blyth 
V.  Torre,  38  P.  639;  Blyth  v.  Robinson,  104  Cal.  239,  37  P. 
904.) 

A  mere  right  to  create  a  lien  cannot  be  assigned  by  a 
lien-claimant.     The  assignee,  therefore,  of  such  a  right  is 
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not  entitled  to  file  or  enforce  a  lien  based  upon  such  right. 
(  Mills  V,  LaVerne  L.  Co,  97  Cal.  254;  32  P.  169;  McCrea 
V.  Johnson,  104  Cal.  224,  37  P.  902;  Rauer  v.  Yay,  110  Cal. 
361,  42  P.  902;  see  sec.  330,  infra.) 

A  person  who  performs  labor  upon  and  in  the  construc- 
tion of  a  building,  at  the  request  of  the  contractor,  is  en- 
titled to  a  lien  thereon,  under  section  3183  of  the  C.  C.  P. 
(Patent  Brick  Co.  v.  Moore,  75  Cal.  206,  16  P.  890.) 

So,  one  performing  manual  labor  in  and  upon  a  mine  is 
entitled  to  a  lien  thereon,  though  called  the  superintendent 
of  the  mine.  (Palmer  r.  Uncas  Mining  Co.,  70  Cal.  614,  11 
P.  666.)  And  so  are  persons  emjdoyed  in  sinking  a  shaft 
on  a  quartz  mining  claim.  (  Ilines  v.  Miller,  122  Cal.  517, 
55  P.  401.) 

But  one  who  sells  materials  to  a  materialman  can  claim 
no  lien  therefor,  as  the  statute  makes  no  provision  for  a  lien 
in  such  case.  (Roebling  Sons  Co.  r.  Humboldt  etc.  Co.,  112 
Cal.  288,  44  P.  568;  Wilson  r.  Hind,  113  Cal.  357,  45  P.  695; 
sec.  82,  infra.) 

General  creditors  of  the  contractor  who  are  not  lien- 
holders  can  neither  have  any  recourse  against  the  owner's 
property,  nor  any  personal  judgment  against  him,  nor  can 
such  persons  be  declared  included  in  an  offer  of  the  owner 
to  pay  the  amount  due  the  contractor  to  the  persons  claim- 
ing to  be  lien-holders  in  proportion  to  their  respective 
claims,  whenever  the  respective  amount  due  each  lien-holder 
is  determined.  (  Lumber  Co.  v.  Priet,  115  Cal.  98,  46  P.  903.) 


Orii^inal  contractor. 

Sec  69.  The  right  of  the  original  contractor  and  of  all 
other  persons  to  claim  liens  for  their  work  or  materials 
must  be  sought  for  in  the  statute  itself.  (See  sees.  67,  68 
supra.)  If  the  statute  has  not  given  a  lien  to  the  j)articular 
person,  or  in  the  particular  case,  then  none  exists.  As  we 
shall  more  fully  see  in  subse(iuent  sections  of  this  chapter, 
the  statute  has  given  a  lien  to   the   original  contractor  for 
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his  work  and  materials  onlv  when  he  has  a  contract  which 
meets  the  requirements  of  sections  1 183  and  1184  of  the  C. 
C.  P. 

Section  1183,  however,  provides  for,  or  permits,  two  dif- 
ferent kinds  of  original  contracts.  If  the  contract  price 
exceeds  one  thousand  dollars,  the  contract  must  conform  to 
the  provisions  of  section  1 183  and  1 184,  to  entitle  the  orig- 
inal contractor  to  a  lien. 

But  if  the  contract  price  does  not  exceed  one  thousad 
dollars,  the  contract  does  not  come  within  the  provisions  of 
sections  1183  and  1184  with  reference  to  formalities  and 
stipulations  as  to  price.  (See  sees.  146,  147  infra)  and  the 
original  contractor  under  such  contract  is  entitled  to  a  lien 
to  the  extent  of  the  contract  price,  or  of  the  balance  thereof, 
(Dore  V.  Sellers,  27  Cal.  588)  unless,  in  either  case,  subcon- 
tractors, laborers  and  materialmen  or  some  of  them,  serve 
upon  the  owner,  the  written  notice  authorized  by  section 
1184,  or  file  and  establish  tbcir  claims  of  lien,  in  which 
cases  the  contractor  would  be  entitled  to  a  lien  onlv  and  in 
the  event  there  was  a  balance  of  the  price  payable  to  him, 
according  to  the  terms  of  the  contract,  after  deducting  the 
amount  of  the  claims  for  which  notices  were  served  and 
claims  filed.     (Sees.  1183,  1  11)3  C.  C.  P.,  sees.  I,  11  supra.) 

This  rule  also  applies  to  valid  original  contracts  the  price 
of  which  exceeds  one  thousand  dollars. 


When  original  contractor  not  entitled  to  lien. 

Section  1183. 

Sec.  70.  Section  1 1  ^3  provides:  *'In  case  of  a  contract  for 
the  work  between  the  [87]  reputed  [87]  owner  and  his  con- 
tractor, the  lien  shall  extend  to  the  entire  contract  price,  and 
such  contract  shall  operate  as  a  lien  in  favor  of  all  persons, 
except  the  contractor,  to  the  extent  of  the  whole  contract 
price;  and  after  all  such  liens  are  satisfied,  then  as  a  lien 
for  any  balance  of  the  contract  price  in  favor  of  the  con- 
ractor." 
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Subsecjuent  provisions  of  the  same  section  provide  that 
such  contracts  shall  be  in  writing  when  the  contract  price 
exceeds  one  thousand  dollars,  subscribed  by  the  parties  and 
filed  for  record,  etc.,  and  that  if  they  are  not  in  writing, 
subscribed  by  the  parties  and  filed  for  record,  etc.,  that 
''thev  shall  be  whollv  void  and  no  recovery  shall  be  had 
thereon  by  either  party  thereto;  and  in  such  case,  the  labor 
done  and  materials  furnished  by  all  persons  aforesaid, 
except  the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the  owner,  and 
they  shall  have  a  lien  for  the  value  thereof.'' 

In  Morris  v.  Wilson,  97  Cal.  644,  32  P.  801,  the  plaintiff, 
(contractor),  entered  into  a  contract  with  the  defendant 
(owner)  for  the  construction  of  a  building  for  a  price  in 
excess  of  one  thousand  dollars,  but  failed  to  have  the  con- 
tract filed  for  record.  It  was  held  that  the  contract  was 
void  because  of  failure  to  file  it  for  record  and  that  the  con- 
tractor was  not  entitled  to  a  lien  for  the  value  of  the  work 
and  material  furnished  thereunder,  because  the  contractor 
was  expressly  excepted,  by  the  statute,  from  those  persons 
who  were  entitled,  in  such  case,  to  liens  for  the  value  of 
their  work  and  materials.  (Hee  Marchant  v.  Hayes,  117 
Cal.  669,  49  P.  840;  Holland  v.  Wilson,  76  Cal.  484,  18  P. 
412;  Spinney  v.  Griffith,  98  Cal.  14i),  32  P.  974;  Kellogg  v. 
Howes,  81  Cal.  170,  22  P.  509;  Lumber  Co.  v,  Gottschalk, 
81  Cal.  641,  22  P.  860.) 

Nor  where  the  contract  is  void  because  not  filed  for 
record,  is  the  contractor  entitled  to  a  lien,  because  he  is 
entitled  to  recover  uj)on  a  quantuvi  meruit  for  services  or 
upon  a  quantum,  valebat  for  goods.  The  contractor  cannot 
have  a  lien,  independently  of  his  valid  contract  because  the 
statute  (sec.  1183)  expressly  excepts  him,  in  such  case,  from 
the  persons  to  whom  it  gives  the  right  to  liens.  (Spinney 
V,  Griffith,  supra,) 
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When   oriijinal   contractor  not  entitled  to  lien. 

Section  1184. 

Sec.  71.  Section  1184  stated  generally,  provides  in^er 
alia,  that  the  contract  price  shall,  by  the  terms  of  the  con- 
tract, be  made  payable  in  installments  at  stated  times;  that 
it  shall  not  be  made  payable  or  paid  in  advance  of  the  com- 
mencement of  the  work;  that  twenty-five  per  cent,  'of  the 
whole  price  shall  be  made  payable  at  least  thirty-five  days 
after  the  final  completion  of  the  contract;  and  that  certain 
payments  to  the  contractor  shall  be  invalid  for  the  purpose 
of  defeating,  etc.,  **any  lien  in  favor  of  any  person,  except 
the  contractor,"  etc. 

Following  these  provisions,  in  the  same  section,  is  this 
clause: 

[87]  *'In  case  such  contracts  and  alterations  thereof  do 
riot  conform  substantially  to  the  provisions  of  this  section, 
the  labor  done  and  materials  furnished  by  all  persons, 
except  the  contractor,  shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  and  request  of  the  person 
who  contracted  with  the  contractor,  and  they  shall  have  a 
lien  for  the  value  thereof."     [87.] 

By  force  of  this  last  clause,  therefore,  the  contractor  is 
denied  the  right  to  a  lien,  if  his  contract  with  the  owner 
and  the  alterations  thereof,  do  not  conform  substantiallv 
with  the  provisions  of  section  1184. 

The  cases  cited  in  the  next  preceding  section  are  in  point 
here. 


Ri|>ht    of  orii^inal    contractor    to    lien   depends 
upon  the  performance  of  hie  contract. 

Sec.  79.  The  original  contract  may  meet  the  require- 
ments of  section  1184  and  comply  with  the  provisions  of 
section  1188,  and,  therefore,  be  valid,  and  yet  the  original 
contractor  may  not  be  entitled  to  a  lien. 

If  a  contract  for  the  construction  of  a  building,  for 
instance,  is  entire  and  the  price  made  payable  upon  com- 
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pletion  of  the  contract,  it  is  an  elementary  rule  of  law  that 
the  contractor  cannot  recover  the  price  if  he  has  not  com- 
pleted the  contract  according  to  its  terms.  (Blythe  v.  Poult- 
ney,  31  Cal.  234.)  In  such  case  there  is  no  liability  on  the 
part  of  the  owner  to  the  contractor  until  the  latter  has  per- 
formed his  part  of  the  contract.  (See  Marchant  v.  Hayes, 
117  Cal.  669,  49  P.  840;  Cox  v.  Railroad,  44  Cal.  18;  Dingley 
.V.  Green,  54  Cal.  333;  Anderson  v.  Johnston,  120  Cal.  657, 
53  P.  264;  sec.  199  et  seq.;  sec.  307  el  seq.,  infra.) 

Sections  1 J 83  and  1184  recognize  the  common  law  con- 
tract and  the  rights  and  liabilities  growing  out  of  it.  It  was 
not  the  intention  of  the  legislature  by  the  special  limitation 
upon,  and  requirements  concerning,  contracts  found  in 
these  sections,  to  abrogate  the  common  law  contract,  nor  to 
interfere  with  the  personal  rights  and  liabilities  which  fol- 
low the  performance  or  the  breach  of  such  contract,  but 
rather  thereby,  to  require  contracts  for  the  construction  of 
buildings  and  other  structures  and  improvements  to  con- 
tain such  stipulations  and  restrictions  as  would  make  them 
conform  to  the  scheme  for  securing  liens  to  laborers,  mate- 
rialmen and  others  whereby  the  rights  of  all  persons  con- 
cerned would  be  safely  protected  and  guarded. 

This  seems  to  be  the  correct  interpretation  of  the  statute, 
and  it  follows  that  the  contract  between  the  owner  and  the 
contractor  is  subject  to  the  general  law  of  contracts  both  as 
to  its  validity  and  its  enforcement. 

Sections  1183  and  1184,  in  no  respect,  modify  or  qualify 
the  rule  that  the  contractor  must  perform  his  part  of  the 
contract  before  he  can  recover  from  the  owner.  On  the 
contrary,  it  is  clear  that  the  statute  is  based  upon  the  theory 
that  the  contractor  must  perform  his  part  of  the  contract 
before  he  becomes  entitled  to  a  lien.  In  other  words  there 
must  be  a  common-law  liability,  a  debt  due  and  owing,  the 
contract  price  due  and  payable,  from  the  owner  to  the  con- 
tractor, to  entitle  the  contractor  to  a  lien  for  his  work  and 
materials.  (Marchant  v.  Hayes,  supra]  see  Turner  v.  Stren- 
zel,  70  Cal.  28,  11  P.  389;  Dennison  v.  Burrell,  119  Cal.  180, 
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61  P.  1;  Wiggins  v.  Bridge,  70  Cal.  437,  11  P.  754;  Cox  v. 
Railroad,  supra;  Harmon  v,  Ashmead,  60  Cal.  349.) 

Destruction  of  the  building  by  iire  before  completion, 
therefore,  deprives  the  contractor  of  his  right  to  a  lien. 
(Clark  V.  Collier,  100  Cal.  256,  34  P.  677;  S.  M.  Perry  L.  Co. 
V.  Jones,  Superior  Court  L.  A.  Co.  Judge  Shaw,  1893.) 

The  original  contract  may  he  modified  by  an  execute<l 
oral  agreement,  and  when  the  contract  is  substantially  com- 
pleted according  to  its  changed  terms,  the  right  to  a  lien  is 
not  thereby  lost  by  failure  to  comi)lete  the  structure  accord- 
ing  to  the  terms  of  the  original  contract.  (Andersons. 
Johnston,  120  Cal.  t)57,  653  P.  264.) 


The  same.    Abandonment. 

Sec.  73.  The  right  of  the  original  contractor  to  a  lien 
for  his  work  and  materials  depends  upon  his  substantial 
performance  of  his  contract.  (Griffith  v.  Happersberger, 
86  Cal.  605,  613,  25  P.  137,  487;  Harlan  v.  Stuffiebeem,  87 
Cal.  508,  25  P.  686;  Anderson  v.  Johnston,  120  Gal.  657,  53 
P.  264.) 

Where,  therefor  e,  the  contractor  yoluntarily  abandons  his 
contract,  he  is  not  entitled  to  a  lien,  nor  by  the  general  law 
of  contracts,  can  he  recoyer  upon  the  contract  at  all. 

(As  to  right  to  lien:  Dingley  v.  Green,  54  Cal.  333;  Tur- 
ner V.  Strenzel,  70  Cal.  28,  11  P.  381);  Sec.  1200  C.  C.  P.; 
sees.  202,  303,  307,  infra.  Recoyery  upon  contract: 
Blytlie  V.  Poultney,  31  Cal.  234;  Marchant  v.  Hayes, 
117  Cal.  669,  49  P.  840;  see  sec.  363,  infra.) 


The  same.    Prevention  of  performance  of  contract 

by  owner. 

Sec.  74.  Performance  of  the  contract  by  the  contractor 
is  excused  in  certain  cases  and  among  these  excuses  is  that 
of  preyention  of  performance  by  the  owner.  (C.  C.  sec. 
1511.) 
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No  reason  is  perceived  why  the  contractor  is  not  entitled 
to  a  lien  for  the  amount  due  him  upon  the  contract  if  he  is 
prevented  by  the  owner  from  completing  his  contract. 
There  is  nothing  in  the  lien  law  which  denies  this  right  to 
the  contractor  and  to  permit  the  owner  to  prevent  the  com- 
pletion of  the  building,  or  the  performance  of  the  contract, 
and  to  retain  the  materials  furnished  and  receive  the  bene- 
fit of  the  labor  performed  without  making  his  property 
subject  to  liens  therefor  would  hold  out  such  strong  induce- 
ments for  sharj)  practices  that  few  contracts  wouhl  ever  be 
fully  performed.  (See  sec.  199  et  seq  ;  sec.  361  ei  seq  , 
infra.) 

The  non-payment  of  an  installment  of  the  contract  price 
when  due,  does  not  amount  to  prevention.  (Cox  v.  Rail- 
road, 44  Cal.  ]S;  sees.  2«  2,  362,  363,  infra.) 

But  it  is  a  breach  of  the  contract  and  justities  the  con- 
tractor in  leaving  the  work.     (See  sees.  202,  363,  infra.) 

Orii^inal  contractor   not   entitled  to   lien    unless 

contract  price  is  due  to  him. 

Sec.  7S.  Section  1 183  among  other  things,  provides  that 
the  contract  between  the  rejmted  owner  and  the  contractor 
shall  operate  as  a  lien  in  favor  of  all  j)ers()ns,  excei)t  the 
contractor,  to  the  extent  of  the  contract  price;  and  after  all 
such  liens  are  satisfied,  then  as  a  lien  for  anv  balance  of  the 
contract  price  in  favor  of  the  contractor. 

Section  1193  also  provides  that  "the  contractor  shall  be 
entitled  to  recover  ui)on  a  lien  filed  by  him,  only  such 
amount  as  may  be  due  to  him  according  to  the  terms  of  his 
contract,  after  deducting  all  claims  of  other  parties  for 
work  done  and  materials  furnished  as  aforesaid." 

Under  these  sections,  therefore, where  there  is  nothing 
due  to  the  contractor  on  the  contract  [)riee,  he  is  not 
entitled  to  a  lien.     (Harmon  v.  Ashmead,  60  Cal.  ^39.) 

In  Dore  v.  Sellers,  37  Cal.  588,  the  provisions  of  the  lien 
act  of  18()2  from    which  that  portion  of  section  1183  abjve 
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mentioned  was  copied,  was  under  consideration  and  it  was 
there  held  that  if  a  contractor  engages  to  construct  a  build- 
ing in  consideration — in  whole  or  in  part — of  a  debt  then 
owing  from  him  to  the  employer,  or  of  a  sum  of  money 
paid  him  by  the  employer  upon  the  execution  of  the  con- 
tract, that  portion  of  the  contract  [)rice  represented  by  the 
debt  or  the  advance  payment,  can  not  become  a  lien  upon 
the  building.  But  see  as  to  contract  price  payable  in  land, 
Baird  v.  Peall,  92  Cal.  235,  28  P.  285.  See  also  sec.  178 
infra  which  states  the  rule  under  the  {)resent  statute. 


Subcontractors,     laborers     and     materialmen* 

Division  of  subject. 

Sec.  76.  As  we  have  shown  in  preceding  sections,  the 
contractor  is  given  a  lien  only  when  his  contract  is  valid 
within  section  1183  and  meets  the  requirements  of  section 
1184.  But  subcontractors,  (Macomber  v.  Bigelow  58  P. 
312)  laborers  and  materialmen  and  the  other  persons  men- 
tioned in  section  1183  are  given  liens  for  their  labor  and 
materials  when  the  original  contract  is  valid  as  well  as 
when  it  is  void  under  section  1183  or  in  violation  of  the 
provisions  of  section   1 184. 

If  the  original  contract  is  valid,  the  statute  provides  that 
it  shall  operate  as  a  lien  in  favor  of  all  persons,  except  the 
contractor,  to  the  extent  of  the  whole  contract  price,  and 
after  all  such  liens  are  satisfied,  then  as  a  lien  for  any 
balance  of  the  contract  price  in  favor  of  the  contractor,  and 
if  the  original  contract  is  void  under  section  1 1  S3  or  does 
not  conform  to  section  I  184,  then,  that  the  labor  done  and 
materials  furnished  by  all  persons,  except  the  contractor, 
shall  be  deemed  to  have  been  done  and  furnished  at  the 
personal  instance  of  the  owner  and  such  persons  shall  have 
a  lien  for  the  value  of  their  work  and  materials.  (See  Kel- 
logg V.  Howes,  81  (\il.  170,  22  P.  509;  Lumber  Co.  v.  Gottsc- 
halk,  81  Cal.  641,  21  P.  860.) 
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But  the  right  of  all  persons,  except  the  contractor,  to 
liens,  does  not  depend  upon  the  existence  of  a  valid  origi- 
nal contract.  Under  the  statute  the  owner  has  the  right  to 
erect  his  own  buildings  and  to  employ  laborers  and  contract 
directly  with  materialmen  for  that  purpose.  In  such  case, 
the  laborers  employed  by  the  owner  and  the  materiamen 
who   furnish   material  to  him  are  entitled  to  liens. 

The  statute  does  not  prohibit  the  owner  from  erecting  his 
own  buildings.  He  is  free  to  erect  them  by  any  method  he 
pleases,  and  it  is  only  when  he  does  erect  them  through 
the  instrumentality  of  an  original  contractor,  that  the 
special  provisions  of  the  statute  are  made  ai)plicable. 

The  right  of  laborers  and  materialmen  to  liens,  may, 
therefore,  be  considered  from  three  standi)oints,  namely: 

1.  When  there  is  a  valid  original  contract; 

2.  When  the  original  contract  is  void  under  secticm 
1 183,  or  does  not  conform  to  section  1184;  and, 

3.  When  the  owner  erects  his  own  buildings  and 
employs  laborers  and  contracts  directly  with  materialmen 
for  that  purpose  without  the  intervention  of  an  original 
contractor. 


Laborers  and  materialmen.    Valid  orii^inal 

contract. 

Sec.  77.  Where  there  is  a  valid  original  contract  it 
operates  as  a  lien  in  favor  of  all  persons,  except  the  con- 
tractor, to  the  extent  of  the  whole  contract  price,  etc.  (Sec. 
1 183,  C.  C.  P.)  The  contract  price,  therefore,  is  made  the 
test  of  the  right  to,  and  the  limit  of,  liens  of  all  persons.  It 
follows  that  if  the  contract  price  has  been  paid  in  full  and 
in  accordance  with  the  terms  of  the  contract,  at  the  time 
the  claim  of  lien  is  filed  for  record,  there  can  be  no  lien  in 
favor  of  the  original  contractor,  or  of  materialmen  and  labor- 
ers; for,  if  there  is  no  existing  lien  on  the  original  contract, 
none  exists  on  the  subsidiary  contract.  (Dingloy  v.  Green, 
54  Cal.  33;  Rosekranz  v.  Wagner,  62  Cal.  151;  O'Donnel  v. 
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Kremer,  65  Cal.  353,  4  P.  204;  Boweu  v.  Aubrey,  22  Cal. 
566;  Blythe  v.  Foultney,  31  Cal.  234,  and  cases  infra  in  this 
section.) 

Again,  the  rights  of  subcontractors,  laborers  and  niater- 
iahnen  to  liens  must  be  deterniined  and  controlled  bv  the 
terms  of  the  original  contract.  Such  persons  are  presumed 
to  have  notice  of  the  existence  and  of  the  terms  of  such  con- 
tract, and  of  the  rights  and  ol)ligations  of  the  j)arties  theret<», 
and  to  have  contributed  la))or  and  furnished  materials  in 
strict  subordination  to  such  terms  and  obligations.  (Sha- 
ver V.  Murdock,  36  Cal.  293;  Henley  v.  Wadsworth,  38  Cal. 
356;  Hooper  v.  Flood,  54  Cal.  218;  Dingley  v.  (Jreen,  supra  ) 

But  this  rule  does  not  api)ly  to  void  contracts.  (Kellogg 
V.  Howes,  81  Cixl  170,  179,  22  P.  509;  Butterworth  r.  Levy, 
104  Cal.  506,  38  P.  897,  and  see  as  to  waiver,  etc.,  sec.  180  et 
seq.,  infra.) 

And  where  the  original  contract  is  entire,  laborers  and 
others  are  not  entitled  to  liens  unless  the  contract  has  been 
substantially  performed.  (Cox  v.  Railroad,  44  Cal.  18: 
Meigs  V.  Bruntsch,  54  Cal.  601.) 

In  Dore  r.  Sellers,  27  Cal.  588,  the  rule  was  laid  down 
that  if  the  contractor  has  i)aid  the  subcontractor  according 
to  the  terms  of  his  contract  with  him,  and  has  not  made 
premature  payments,  the  employees  of  the  subcontractor  are 
not  entitled  to  liens  or  to  demand  anything  from  the  con- 
t .actor  or  owner. 

In  Kenton  r.  Conley,  49  Cal.  185,  the  court  had  under 
consideration  the  lien  act  of  1867-8  (stat.  p.  589),  and  it  was 
there  held  that  if  the  owner  of  a  building  makes  payments 
to  the  contractor  in  good  faith,  under  and  in  pursuance  of 
the  contract,  before  receiving  notice,  either  actual  or  con- 
structive, of  liens  claimed  bv  a  materialman  or  laborer,  for 
material  furnished  to,  or  labor  done  for,  the  contractor,  such 
materialman  or  laborer  cannot  enforce  a  lien  on  the  build- 
ing for  a  sum  exceeding  the  balance  due  on  the  contract 
price  when  the  notice  was  given. 
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In  Wells  r.  Cahn,  51  Cal.  423,  the  same  rule  was  laid 
down,  and  it  was  there  said  that  the  amendments  to  the 
Code  of  Civil  Procedure  (sees.  1188  and  1192,  adopted  in 
]S74)  have  not  changed  that  rule. 

Again,  in  Dingley  v.  Green,  54  Cal.  333,  it  was  decided 
that  if  the  original  contractor  fails  to  perform  his  contract, 
or  if  he  has  performed  it  in  part,  and  there  is  no  money  due 
to  him  according  to  its  terms — or  if,  having  performed  it^ 
he  has  heen  fully  paid  by  the  owner  of  the  property,  accord- 
ing to  the  terms  of  the  contract,  before  notice  of  liens — the 
contractor's  employees  are  not  entitled  to  enforce  alien  upon 
the  property.  (Gibson  v.  Wheeler,  110  Cal.  243,  42  P.  810; 
Dennison  v.  Burrell,  119  Cal.  180,  51  P.  1;  Whittier  v.  Hol- 
lister,  04  Cal.  283,  30  P.  846;  Turner  v.  Strenzel,  70  Cal.  28, 
1 1  P.  389;  O'Donnel  v.  Kremer,  (55  Cal.  353,  4  P.  204;  Lat- 
son  V.  Nelson,  11  P.  C.  L.  J.  589;  see  sees.  304,  305.  ) 

Section  1200  of  the  C.  C.  P.  has  modified,  in  some  re- 
spects, the  rules  laid  down  by  the  earlier  decisions.  Under 
this  section  subcontractors,  laborers  and  materialmen  are 
entitled  to  liens  where  the  contractor  fails  to  perform  *4n 
full,''  or  abandons  his  contract,  though,  according  to  the  terms 
of  the  contract,  nothing  is  due  to  the  contractor  thereon. 
(See  sec.  307  et  seq.  for  statute  and  comments.) 

But  if,  by  the  terms  of  the  original  contract,  a  portion  of 
the  contract  price  is  not  due  until  after  the  building  is  com- 
pleted, and  the  owner  with  notice  that  a  materialman  his 
furnished  materials,  pays  his  contractor  before  the  building 
is  completed,  and  before  the  same  is  due,  he  is  held  to  the 
materialman  to  the  extent  of  the  money  thus  {)rematurely 
paid.  (Walsh  v.  McMenomy,  74  Cal.  356,  16  P.  17;  Swee- 
ney V.  Meyer,  124  Cal.  512,  57  P.  479;  sec.  1184,  C.  (\  P.) 

Laborers  and  materialmen  must,  however,  perform  their 
contracts  before  thev  are  entitled  to  liens.  If,  therefore,  the 
contract  of  a  materialman  with  the  contractor  is  entire,  he 
must  perform  it  fully  before  he  is  entitled  to  a  lien.  (First 
Natl.  Bank  v.  Perris  etc.  I.  Dist.,  107  Cal.  55,  40  P.  45; 
Harmon  v.  Ashmead,  60  Cal.  439.) 
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The  same.    Contract  price  less  than  one  thou- 
sand dollars. 

INlec  78.  If  the  price  of  the  original  contract  does  not 
-exceed  one  thousand  dollars,  laborers  and  materialmen, 
notwithstanding  this  fact,  are  entitled  to  liens  for  their  labor 
and  materials.  Such  contracts,  as  well  as  those  whose  price 
exceeds  one  thousand  dollars,  operate  as  liens  in  favor  of 
all  persons.     (Sec.  1183.) 

A  laborer  is,  therefore,  entitled  to  enforce  a  lien  for  his 
work  done  for  the  contractor,  although  the  price  of  the 
original  contract  is  less  than  one  thousand  dollars,  where 
the  price  has  not  been  paid  at  the  time  when  the  claim  of 
lien  is  liled  and  the  action  commenced.  (Schmid  v.  Busch, 
97  Cal.  184,  31  P.  893.) 

An  original  contract  for  less  than  one  thousand  dollars  is 
valid  notwithstanding  it  does  not  conform  to  the  provisions 
of  section  1184  of  the  C.  C.  P.  relative  to  the  mode  and  time 
of  payment  and  for  withholding  a  certain  percentage  of  the 
contract  price  for  the  benefit  of  lien-holders;  but  under  such 
contracts  mechanics  and  materialmen  cannot  claim  liens  for 
a  greater  amount  than  the  sum  due  and  unpaid  to  the  con- 
tractor; and  if  nothing  was  due  the  contractor  at  the  time  of 
his  abandonment  of  the  contract  and  he  was  to  be  paid  by 
the  terms  of  the  contract  only  upon  completion  of  the  build- 
ing, liens  cannot  be  claimed  for  a  proportional  part  of  the 
contract  price  earned  at  the  date  of  abandonment  by  the 
contractor,  and  if  the  building  is  completed  by  the  owner  of 
the  building  substantially  as  called  for  by  the  contract,  the 
amount  available  for  the  liens  of  those  who  have  furnished 
labor  and  materials  to  the  contractor  would  be  only  the 
excess  of  the  contract  price  remaining  in  the  owner^s  hands 
after  payment  of  the  cost  of  completion.  (  Dennison  v.  Bur- 
rell,  119  Cal.  180,  51  P.  1.;  see,  311,  infra,) 
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Th&  same.     Contract   prioe   payable    otherwise 

than  in  money. 


5C.  79.  Section  1184  provides,  inter  alia,  that  ''as 
to  all  liens,  except  that  of  the  contractor,  the  whole  contract 
price  shall  be  payable  in  money." 

In  Schmid  v.  Busch,  97  Cal.  184,  31  P.  81)3,  the  contract 
price  was  less  than  one  thousand  dollars  and  was  made  pay- 
able in  land  which  the  owner  agreed  to  convey  to  the  con- 
tractor upon  a  certain  condition  which  had  not  been  per- 
formed bv  the  contractor  at  the  time  the  claim  of  lien  of  the 
plaintiff  was  filed  and  the  action  commenced.  A  laborer 
who  performed  work  upon  the  building  for  the  contractor 
filed  his  lien  and  commenced  his  action  to  enforce  the  same 
and  alleged  that  at  the  time  of  filing  his  claim,  the  land  had 
not  been  conveyed  and  that  the  value  of  the  work  done  and 
materials  furnished  by  the  contractor  was  about  four  hun- 
dred  dollars  and  more  than  sufficient  to  pay  the  claim  of  the 
laborer  and  that  the  whole  sum  was  owing  from  the  owner 
to  the  contractor,  and  it  was  held  that  the  laborer  was  en- 
titled to  a  lien  for  his  work  under  sections  1183,  1184  and 
1201,  and  to  enforce  it,  although  the  contract  price  was  less 
than  one  thousand  dollars  and  payable  in  something  other 
than  money,  since  it  appeared  that  the  contract  price  had 
not  been  paid  when  the  claim  of  lien  was  filed  for  record 
and  the  action  commenced. 


The  same.    Abandonment  by  original  oontraotor. 

Sec.  80.  Section  1200  has  changed  the  rule  laid  down 
by  the  earlier  decisions  that  if,  ui)on  abandonment  of  the 
contract  by  the  original  contractor,  there  is  nothing  due 
thereon  to  him  according  to  its  terms,  his  laborers  and  ma- 
terialmen are  not  entitled  to  liens.  This  section  is])rertentcd 
in  chapter  X,  section  807,  et  seq.j  infra.  The  decisions 
referred  to,  however,  are  here  given  because  they  show  the 
former  rule  and  its  application  and  also  because  they  es- 
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tabliHh  some  rules  not  properly  falling  within  section 
1200  and  which  have  not,  therefore,  been  changed  by  that 
section. 

A  materialman  who  has  furnished  materials  to  the  ori- 
ginal contractor  to  be  used  by  him  in  the  construction  of  a 
building  for  the  contracting-owner,  is  not  entitled  to  a  lien 
upon  the  property,  if  the  contractor  has  abandoned  his  con- 
tract and  there  is  nothing  due  him  from  the  owner  accord- 
ing to  the  terms  of  the  contract,  (Turner  v,  Strenzel,  70 
Cal.  28,  11  P.  389;  Blythe  v.  Poultney,  31  Cal.  234;  Johnson 
V,  LaGrave,  102  Cal.  324,  3H  P.  651,)  and  the  fact  that  the 
owner  at  the  time  of  the  abandonment  of  the  work  had  paid 
the  latter  in  excess  of  the  payments  called  for  by  the  con- 
tract, does  not  entitle  subcontractors  to  liens  for  such  excess. 
(  Henley  v.  Wadsworth,  38  Cal.  356.) 

In  Dingley  i'.  Green,  54  Cal.  3.33,  the  court,  page  336,  say: 

*'If  there  is  no  existing  lien  on  the  original  con- 
tract, none  exists  on  the  subsidiary  contract.  The 
liens  to  secure  the  latter  are  wholly  dependent  on 
that  of  the  former.  The  contracts  of  materialmen 
and  workmen  with  the  original  contractor  are 
made  with  reference  to  his  contract  with  the  owner 
and  in  subordination  to  its  terms.  ( Henley  v. 
AVadsworth,  ,S8  Cal.  356.)  When,  therefore/the 
oriixinal  contractor  in  this  case  abandoned  his  con- 
tract, after  partial  performance,  there  was  nothing 
ujKMi  which  the  liens  of  plaintiff  (  hi  borers  and 
materialmen  )  ci>uKl  attach,  unless  there  was  some- 
thin  ir  due  by  the  owner  upon  the  contract  for  the 
work  whirh  the  contractor  had  ilone  *  *  *  » 
(  page  oST).  As,  therefore,  the  owner  had  strictly 
complieil  with  her  contract,  and  there  was  nothing 
due  upv^n  it  from  her  xo  the  contractor  for  the 
work  whieh  liad  l>een  performed  by  him  when  he 
abar.doiitd  it.  his  employes  luive  no  liens  under 
the  law  whieh  ean  attach  to  the  buildings  after 
they  were  eompleted  by  other  eontractors.  unless 
tiie  bi;:\i;i.i:<  wt-re  completed  by  the  creditors  of 
MeMe». kaii  «e».'!itractor  I  in  the  performance  of  Mc- 
M»tkaii">  0'»iaraei.  or  In*  the  owner  for  their  bene- 
I  St  e  I»e:iii:son  r.  Burre:!,  IP-*  Cal.  ISO.  51  P.  1.) 


n 
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In  Wiggins  v.  Bridge,  70  Cal.  437,  11  P.  754,  a  contractor 
for  the  erection  of  a  building  abandoned  the  work  before 
the  completion  of  the  building,  after  being  paid  in  full  by 
the  owner  for  the  work  already  done,  and  it  was  held 
that  a  materialman  was  not  entitled  to  a  lien  upon  the 
building  for  the  materials  furnished  to  the  contractor  for 
its  construction,  unless  the  owner  afterward  completed  it  at 
a  less  amount  than  the  balance  of  the  contract  price.  (  See 
Blythe  v.  Poultney,  31  Cal.  2  53,  239,  supra]  sec.  202  and  sec. 
270,  infra.  As  to  abandonment  and  amount  of  price  appli- 
cable to  lien,  see  statute  and  comments  thereon,  sec.  307, 
et  seq.,  infra.) 


The  same.    Original  contract  void. 

Sec.  81.  The  statute  provides  that  where  the  original 
contract  is  void  under  sections  1183  and  J  202,  or  does  not 
conform  substantially  to  the  provisions  of  section  1184,  **the 
labor  done  and  materials  furnished  by  all  persons,  except 
the  contractor,  shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  instance  of  the  owner  and  they  [all 
persons  except  the  contractor,]  shall  have  a  lien  for  the 
value  thereof." 

Tn  these  cases,  the  right  of  all  persons,  except  the  con- 
tractor, to  liens,  is  absolute.  The  right  to  the  lien  does  not 
(lei)end  upon  the  existence  of  an  unpaid  balance  of  the  con- 
tract price,  and  it  is  limited  only  by  the  value  of  the  work 
clone  and  materials  furnished.  (  Macomber  v.  Bigelow,  58, 
P.  312.) 

In  Kellogg  V.  Howes,  81  Cal.  170,  22  P.  509,  it  was  held,  in 
construing  the  provisions  of  the  above  sections,  that  if  the 
original  contract,  the  price  of  which  exceeded  one  thousand 
dollars,  was  not  filed  for  record  as  required  by  section  1183 
of  the  C.  C.  P.,  it  was  wholly  void  for  all  purposes  and  that 
subcontractors,  laborers  and  materialmen,  though  having 
actual  knowledge  of  the  void  contract,  could  enforce  their 
liens  against  the  property  of  the  owner  for  the  value  of  their 
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work  done  and  materials  furnished  without  reference  to  the 
amount  remaining  unpaid  to  the  original  contractor  by  the 
owner  and  without  giving  personal  notice  to  the  owner  to 
withhold  payments  due  the  contractor  as  provided  in  sec- 
tion 1184. 

And  it  was  further  held  that  if  such  contract  was  not  filed 
as  required  by  section  1 183,  the  statute  and  not  the  contract. 
measured  the  extent  of  the  owner's  liability  to  lienholders 
because,  in  such  case,  there  was  no  contract — the  contract, 
as  the  statute  provides,  being  "wholly  void." 

Again  in  Davies-IIenderson  L.  Co.  v.  (tottschalk,  81  Cal. 
0 1 1,  22  P.  860,  the  original  contract  under  the  same  circum- 
stances, was  held  ''wholly  void,''  and  that  the  persons  fur- 
nishing materials  to  the  subcontractor  could  claim  liens  for 
the  value  thereof,  and  as  if  the  materials  had  been  furnished 
at  the  special  instance  of  the  owner. 

The  rule  laid  down  in  the  above  cases  is  the  settled  law  of 
this  state.  (Dunlop  v.  Kennedy,  102  Cal.  443,  36  P.  76^); 
San  Francisco  L.  Co.  v.  O'Neil,  120  Cal.  455,  52  P.  72S; 
(Hant  Powder  Co.  v.  Flume  Co.,  97  Cal.  263,  32  P.  172;  Spin- 
ney V.  GrifHth,  98  Cal.  149,  32  P.  974;  Macomber  v.  Bigelow, 
123  Cal.  532,  56  P.  449;  McMenomy  v.  White,  115  Cal.  339, 
47  P.  109;  Pierce  v.  Birkholm,  115  Cal.  657,47  P.  681;  Kuhl- 
man  v.  Burns,  117  Cal.  469,  49  P.  585;  sees.  137,  302,infra.) 

In  Davies-IIenderson  L.  Co.  v.  Gottschalk,  supra,  the 
original  contract  was  void  because  not  filed  for  record  (the 
price  thereof  exceeding  one  thousand  dollars)  and  it  was 
contended  that  the  materialman  was  not  entitled  to  a  lien 
on  the  ground  that  there  was  no  personal  liability  on  the 
part  of  the  owner  to  him  (the  material  having  been  fur- 
nished to  the  contractor),  but  it  was  held  that  he  was  entitled 
to  a  lien  for  the  material  furnished  and  actually  used  in  the 
construction  of  the  building;  that  there  need  be  no  personal 
liability  on  the  part  of  the  owner,  and  that  the  statute  gave 
the  lien  ui)on  the  property  of  the  owner  for  the  material  the 
owner  has  actually  used  in  his  building. 
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As  was  said  in  Giant  Powder  Co.  v.  Flume  Co.  avpra^ 
where  an  attempted  contract  was  void  for  non-filing,  *'in 
such  case"  (quoting  section  1183)  "the  labor  done  and 
materials  furnished  by  all  persons  aforesaid,  except  the  con- 
tractor, shall  be  deemed  to  have  been  done  and  furnished 
at  the  personal  instance  of  the  owner,  and  they  shall  have  a 
lien  for  the  value  thereof.*^ 

The  same  rule  applies  to  a  contract  made  in  violation  of 
section  J 184  of  the  C.  C.  P.  (San  Diego  L.  Co.  v.  Woold- 
redge,  90  Cal.  574,  27  P.  4:31;  Willamette  etc.  Co.  v.  College 
Co.,  94  Cal.  229,  29  P.  629;  see  sees.  302  and  19S,  infra.) 

Materialmen  in  the  second  dei^ree. 

Sec.  8*.  Section  1 183  expressly  states  the  materials  for 
which  it  gives  liens.  It  provides  that  the  persons  named 
in  it  **furnishing  materials  to  be  used  in  the  construction 
•  *  *  of  any  building  *  *  *  shall  have  a  lien  upon 
the  property  *  *  **'  for  which  they  have  furnished 
materials,  for  the  value  thereof,  whether  at  the  instance  of 
the  owner  or  of  any  other  person  acting  by  his  authority, 
or  under  him,  as  contractor  or  otherwise,  and  ''every  con- 
tractor, subcontractor,  architect,  builder,  or  other  person 
having  charge  of  any  mining,  or  of  the  construction  *  *  • 
of  any  building  *  *  *  shall  be  held  to  be  the  agent  of 
the  owner  for  the  purposes  of  this  chapter." 

From  this  language  it  will  be  observed  that  the  material- 
man who  would  claim  a  lien  for  his  materials,  must  bring 
himself  into  contractual  relations  with  the  contractor,  sub- 
contractor, architect,  builder,  or  of  some  other  person  hav- 
ing charge  of  any  mining,  or  of  the  construction,  etc.,  of  the 
building,  etc. 

A  materialman  is  not  a  person  who  has  charge  of  the 
construction,  etc.,  of  any  building,  etc.  Nor  is  he  named 
as  one  of  the  authorized  agents  of  the  owner.  He  is  a  mere 
furnisher  of  materials.  It  follows  therefore,  that  a  lumber- 
merchant  who  furnishes  materials  to  a  materialman  is  not 
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entitled  to  a  lien  therefor.  (Roeblings  Sons  Co.  v.  Hum- 
boldt Co.  112  Cal.  288,  44  P.  568;  Wilson  v.  Hind,  113  Cal. 
357,  45  P.  695;  Avery  v.  Clark,  87  Cal.  619,  629,  25  P.  919; 
Sparks  v.  Mining  Co.,  55  Cal.  389,  392.) 

Where  owner  contracts  directly  with  laborers 

and  materialmen. 


PC.  88.  Section  1183  provides,  inter  alia,  that  specially 
designated  classes  of  persons  and  "all  persons  performing 
labor  upon  or  furnishing  materials  to  be  used  in  the  con- 
struction'' etc.,  of  any  building,  etc.,  "shall  have  a  lien  upon 
the  property  upon  which  they  have  bestowed  labor,  or  fur- 
nished materials,  for  the  value  of  such  labor  done  and 
materials  furnished  whether  at  the  instance  of  the  owner  or 
of  any  other  person  acting  by  his  authority,  or  under  him 
as  contractor  or  otherwise,''  etc. 

The  only  limitation  upon  the  right  of  the  persons  named 
in  the  statute  to  liens,  are  those  found  in  sections  1 183  and 
1184  and  made  applicable  to  contracts  the  price  of  which 
exceeds  one  thousand  dollars,  that  is  original  contracts,  and 
the  further  qualilication  that  the  labor  must  have  been  per- 
formed upon  and  the  materials  furnished  to  be  used  and 
used  in  the  construction  of  the  building,  etc.,  upon  which 
the  lien  is  claimed. 

In  considering  the  right  of  laborers  and  materialmen  who 
contract  directlv  with  the  owner,  it  is  necessarv  to  deter- 
mine  first  whether  they  are  original  contractors  within  the 
meaning  of  sections  1183  and  lliS4  and  are  thus  brought 
within  the  limitations  found  in  those  sections. 

This  question  has  been  treated  in  a  preceding  chapter 
(chap.  Ill,  sees.  47-61),  and  it  is  sufficient  to  say  here  that 
a  mere  materialman  is  not,  under  anv  circumstances,  an 
original  contractor. 

On  the  other  hand,  neither  is  the  contract  for  individual 
labor  of  a  laborer  an  original  contract,  or  the  laborer  an 
original  contractor  within  the  meaning  of  sections  1 1 83  and 
1181.     (Sec.  63,  supra.) 
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Section  1 1 83  gives  liens  to  laborers  and  materialmen  and 
the  other  persons  therein  named  when  their  work  is  done 
and  their  materials  are  furnished  at  the  "instance'*  of  the 
owner.  It  recognizes  a  direct  contract  between  the  owner 
Tvho  constructs  his  own  buildings  and  laborers  and  mate- 
rialmen, as  the  foundation  for  their  right  to  liens  and  they 
are  entitled  to  such  liens  for  the  value  of  their  work  done 
and  materials  furnished,  or  if  the  price  of  their  contracts  is 
fixed,  then  to  the  extent  of  the  contract  price  due  there- 
under from  the  owner.    (Barber  v.  Reynolds,  44  Cal.  519.) 


Chapter  V. 


WORK  AND  MATERIALS  LIEN  ABLE. 


Section . 

84  The  Statute.  Secton 
1183. 

85  Comments  on  section  1183. 

86  For  Work  Which  Lien 
May  be  Claimed. 

87  The  same. 

88  Work  not  limited  to  con- 
struction, alteration,  addi- 
tion or  repair. 

89  Materials  Lienable. 


Section. 

90  The  same.  Powder;  cart- 
age; painting;  patterns, 
etc. 

91  Materials  must  by  expr«0S 
terms  of  contract  be  fur- 
nished to  be  used  and  used 
in  the  building,  etc.,  upon 
which  lien  is  claimed. 

91a  The  same.  Meaning  of 
**expre88  terms  of  con- 
tract." 


The  statute. 

Sec.  84.  Section  1183  of  the  C.C.P.,  provides;  inter  alia, 
that  the  persons  therein  named,  "performing  labor  upon  or 
furnishing  materials  to  be  used  in  the  construction,  altera- 
tion, [87]  addition  to  [87],  or  repair,  [85]  either  in  whole  or 
in  part  [85]  of  any  [a]  building,  wharf,  bridge,  ditch,  flume, 
aqueduct,  [99]  well  [99],  tunnel,  fence,  machinery,  railroad, 
wagon  road,  or  other  structure,  shall  have  a  lien  upon  the 
property  upon  which  they  have  bestowed  labor,  or  furnished 
materials,  for  the  value  of  such  labor  done  and  materials 
furnished,*'  etc. 

Another  provision  of  the  same  section  is:  "And  any 
person  who  performs  labor  in  any  mining  claim  or  claims, 
has  a  lien  upon  the  same,  and  the  works  owned  and  used 
by  the  owners  for  reducing  the  ores  from  such  mining 
claim  or  claims,  for  the  work  or  labor  done,  or  materials 
furnished  by  each  respectively,"  etc. 
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By  the  amendment  of  1885  to  section  1183  the  words 
"mining  claims''  were  stricken  out  at  a  point  indicated  by 
"[a]"  and  the  clause  concerning  mining  claims  above  quoted 
added. 

See  chap.  I,  sec.  1,  for  this  section  in  full,  amendments 
thereto,  notes  thereon  and  explanation  of  figures  and 
brackets. 


Comments  on  section  1188. 

Sec.  85.  We  have  shown  in  a  preceding  chapter  (  chap. 
II,  sec.  24)  that  the  mechanic's  lien,  so-called,  was  unknown 
at  common  law  and  had  no  existence  under  the  Mexican 
law.  The  lien,  therefore,  is  a  statutory  creation,  and  the 
right  of  any  person  to  claim  a  lien  for  his  work  and  mate- 
rials, or  for  either  of  them,  upon  any  building  or  other  struc- 
ture or  improvement,  must  be  sought  for  in  the  statute 
itself.  (Spinney  v.  Griffith,  98  Cal.  149,  32  P.  974;  Davis  v. 
McDonough,  109  Cal.  574,  42  P.  450.) 

The  statute  (sec.  1183)  enumerates  certain  classes  of  per- 
sons who  may  claim  liens  for  their  work  or  materials,  or  for 
both,  but  the  person  who,  by  virtue  of  this  statute,  would 
establish  his  right  to  a  lien  thereunder,  must  bring  himself, 
not  only  within  one  of  the  classes  of  persons  enumerated, 
but  he  must  also  have  shown  compliance  with  the  condi- 
tions precedent  to  his  right  to  a  lien  imposed  by  the  statute 
— he  must  have  performed  labor  upon,  or  furnished  mate- 
rials to  be  used  and  the  materialstmust  have  been  used  in 
the  construction,  alteration,  addition  to,  or  repair,  either  in 
whole  or  in  part,  of  some  one  of  the  buildings,  or  other 
structures  or  improvements  mentioned  in  the  statute.  (El- 
lison V.  Jackson  W.  Co.,  12  Cal.  555;  Burt  v.  Washington,  3 
Cal.  246.) 

This  brings  up  the  consideration  of  the  work  and  mate- 
rials for  which  liens  mav  be  claimed. 


90  §86  Liens  of  Mechanics. 

Work  for  which  lien  may  be  claimed. 

Sec.  86.  As  we  have  stated,  the  statute  provides  that 
the  labor  for  which  a  lien  mav  be  claimed  must  have  been 
performed  upon  the  particular  building,  or  other  structure 
or  improvement  upon  which  the  lien  is  claimed  and  such 
building,  or  other  structure  or  improvement  must  be  one  of 
those  mentioned  in  the  statute. 

In  McCormick  v.  Los  Angeles  W.  Co.,  40  Cal.  185,  it  was 
held  that  a  cook  was  not  entitled  to  a  lien  for  his  labor  in 
booking  for  men  engaged  in  excavating  a  reservoir  not- 
withstanding the  cooking  was  done  on  the  ground  as  the 
work  progressed. 

The  court,  page  187  say: 

"If  the  plaintiff  (cook)  can  assert  a  lien  on  the 
facts  proved,  he  could  as  well  have  done  so  if  the 
cooking  had  been  performed  at  any  other  place; 
and  if  the  mere  fact  that  a  person  is  employed 
to  cook  for  the  laborers  engaged  in  erecting  a 
building  entitled  him  to  a  lien,  the  same  result 
would  follow  if  he  had  furnished  the  provisions 
also. 

*'0n  the  same  theorv  a  blacksmith  who  shod  the 
horses,  or  a  grain  dealer  who  furnished  them  for- 
age whilst  employed  on  the  work,  or  a  wagon 
maker  who  repaired  the  carts  of  the  contractor, 
would  be  entitled  to  a  lien  upon  the  building.  And 
if  everyone  who  contributed  indirectly  and  re- 
motely to  the  work  is  entitled  to  a  lien,  no  reason 
is  perceived  why  a  surgeon  called  to  set  a  broken 
limb  of  one  of  the  laborers,  wherebv  he  will  be  en- 
abled  at  an  earlv  dav  to  resume  work  on  the  build- 
ing,  might  not  assert  a  lien." 

In  Adams  v.  Burbank,  103  Cal.  646,  37  P.  640,  Tucker, 
one  of  the  plaintiffs,  filed  a  lien  upon  the  property  in  ques- 
tion, for  hauling  brick  for  a  materialman  which  were  used 
in  the  building.  •  It  was  objected  that  he  was  not  entitled  to 
a  lien.     The  court,  at  page  651,  say: 

'*It  is  not  perceived  that  Tucker  was  entitled  to 
a  lien.  He  did  not  perform  labor  upon  the  build- 
ing or  furnish  materials  therefor,  but  was  employ- 
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ed  by  the  brick-men  to  haul  brick  for  them  and 
had  no  connection  with  the  contractor,  who  owed 
him  no  liability.  His  position  is  not  different 
from  that  of  the  laborers  who  made  the  brick." 

In  Wilson  v.  Nugent,  125Cal.  -280,  57  P.  1008,  the  services 
for  which  a  lien  was  claimed  consisted  of  hauling  slate  to 
the  building  and  delivering  it  to  the  contractor.  This  the 
court  said,  did  not  bring  the  lien-claimant  within  the  terms 
of  the  statute  as  he  had  not  performed  labor  upon  the  build- 
ing. 


Work  for  which  lien   may  be  claimed,  continued. 

See.  87.  The  above  cases  must  be  distinguished  from 
those  where  the  hauling  or  cartage  is  properly  chargeable 
as  a  part  of  the  value  or  price  of  the  materials  furnished. 
In  Adams  v.  Burbauk,  supra,  Tucker  was  not  a  material- 
man. Under  contract  with  the  materialman,  Tucker 
hauled  lumber  for  the  materialman  and  he  (Tucker)  sought 
to  enforce  a  lien  for  the  hauling  against  the  property  of  the 
owner. 

This  distinction  is  pointed  out  in  West  Coast  L.  Co.  v. 
Newkirk,  80  Cal.  2Vo,  22  V.  2:]1,  where  it  was  held  that  a 
materialman  who  had  included  in  his  claim  of  lien  for 
materials,  the  cost  of  cartage  of  the  materials,  was  entitled 
to  enforce  his  lien  for  both  the  materials  and  the  cartage 
since  the  latter  was  properly  allowable  as  part  of  the  value 
of  the  materials  furnished. 

In  Malone  v.  Big  Flat  G.  M.  Co.,  70  Cal.  578,  585,  18  P. 
772  Heath,  a  blacksmith,  j)erfornie(l  labor,  in  the  black- 
smith-shop which  was  upon  the  mining  claim,  which  labor 
consisted  of  sharpening  picks  and  drills,  making  pipe  and 
and  doing  other  necessary  work.  He  liled  his  claim  of  lien 
for  his  work  against  the  mining  claim  and  the  point  was 
made  that  the  labor  performed  was  not  labor  upon  the  min- 
ing claim  within  the  j)urview  of  the  statute.  But  the  court 
in  overruling  this  point  say'  that  the  tools    and  machinery 
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upon  which  Heath  performed  his  labor  were  used  in  working 
and  developing  the  mine  and  were  deemed  affixed  to  the 
mine  bv  virtue  of  section  661  of  the  Civil  Code  and  that, 
therefore,  the  work  done  upon  the  tools  and  machinery, 
while  they  were  so  used,  was  work  upon  the  mine. 

Work  performed  upon  "property"  in  sinking  a  well 
prior  to  the  amendment  of  I89U  adding  the  word  "well"  to 
section  1187,  was  lienable  under  the  provisions  of  the  lien 
law  and  the  constitution.  (Bramlette  v.  Laswell,  Superior 
Court  of  L.  A.  Co.,   1SU8,  Judge  Van  Dyke.) 

Persons  employe<l  in  sinking  a  shaft  on  a  quartz  mining 
claim  are  each  entitled  to  a  lien  upon  the  mining  claim  for 
the  labor  so  j)erformed.  (Hines  v.  Miller,  122  Cal.  517,  55 
P.  401.) 

But  work  performed  in  "drifting  a  tunnel"  is  not  the 
construction,  alteration,  or  repair  of  nny  building  or  im- 
provement on  a  mine,  with  the  meaning  of  section  1192. 
( Jurgenson  I).  Diller,  114  Cal.  491,  46  P.  610.) 


Work    not  limited  to    ^^GonstruGtion,  alterattony 

addition  to,  or  repair.  " 

Sec.  88.  Secti'Mi  11  S3  provides  that  the  persons 
named  in  it,  "performing  labor  upon  or  furnishing 
materials  to  be  used  in  the  construction,  alteration,  ad- 
dition to,  or  repair  of  any  building,"  etc.,  shall  have  a  lien. 

In  Palmer  v.  Lavigne,  104  Cal.  30,  37  P.  775,  the  ques- 
tion arose  whether  a  contractor  j)erforming  labor  upon  a 
house  in  moving  it  from  one  place  to  another,  was  entitled 
to  a  lien  for  such  work. 

The  court,  at  page  31,  (juote  the  above  provision  of  the 
statute,  and  sav: 

''Manifestly  the  preposition  upon  refers  to  and 
has  for  its  objective  the  noun  'building,'  and  is  to 
be  read  as  though  the  word  'building*  with  its 
qualifying  word  any  followed  immediately  after 
the  word  upon.     The  lien  to  materialmen  is -only 
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given  to  those  who  furnish  materials  to  be  used  in 
the  construct  on,  alteration ,  addition  to,  or  repair  of 
the  building,  etc.;  that  to  laborers  is  given  to  all 
who  perform  labor  upon  it,  whether  technically 
coming  within  the  definition  of  construction, 
alteration,  etc.,  or  not.**  (To  the  same  point  Dona- 
hue v.  Cromartie,  21  Cal.  80.) 


Materials  Lienable* 

Sec.  89.  The  language  of  section  11S3  is  that  material 
men  furnishing  materials  to  be  used  in  the  construction, 
alteration,  addition  to,  6r  repair  of  any  building,  etc.,  shall 
have  a  lien  upon  the  property  for  which  they  have 
furnished  materials  for  the  value  of  such  materials 
furnished,  etc. 

It  will  be  observed  that  this  language  limits  the  uses  of 
the  materials  for  which  a  lien  is  given,  to  the  "construction, 
alteration,  addition  to,  or  repair,  either  in  whole  or  in  part, 
of  any  building,''  etc.  A  lien  cannot,  therefore,  be  claimed 
for  materials  which  are  not  furnished  to  be  used  and  used 
in  the  "construction,  alteration,  addition  to,  or  repair,"  of  a 
building  or  other  structure  or  improvement  named  in  the 
statute.  It  was  so  held  in  Palmer  v.  Lavigne,  104  Cal.  30, 
37  P.  775,  where  a  contractor  sought  to  enforce  a  lien  for 
materials  furnished  to  be  used  and  which  were  used  in 
"moving"  a  house  from  one  place  to  another. 

Section  one  of  the  lien  act  of  1850  (stat.  1856,  203)  pro- 
•vided  that  all  artisans,  etc.,  performing  labor  or  furnishing 
materials  for  the  construction  or  repairing  of  any  building, 
wharf  or  other  suj)erstructure,  should  have  a  lien,  etc. 

In  Selden  v.  Meeks,  17  Cal.  129,  the  question  arose 
whether  the  language  of  this  statute  was  sufficiently  broad 
to  include  the  sale  of  a  building  already  constructed. 

In  this  case  the  building  was  sold  to  constitute  part  of  a 
larger  structure  the  erection  of  which  was  provided  for  by 
the  original  contract,  and  the  building  sold  was  used  in  ac- 
cordance   with    the  provisions  of  the  original  contract.     It 
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was  held  that  the  huihling  was  j)roperly  regarded  as 
materials  sold.  But  the  court  laid  down  the  general  rule 
that  the  sale  of  a  building  already  constructed  did  not  come 
within  the  provisions  of  that  statute. 

The  materials  for  which  a  materialman  may  claim  a  lien 
are  those  only  which  he  has  furnished  himself.  lie  cannot 
enforce  a  lien  for  materials  furnished  by  third  parties. 
The  materialman  may,  however,  include  in  his  claim  of  lien 
for  materials,  all  materials  which  come  within  the  scope  of 
his  contract.  Accordingly  materials  furnished  by  a  third 
party  to  be  used  in  the  construction  of  a  building  may  be 
included  in  the  claim  of  lien  of  the  materialman  for 
materials  where  the  latter  has  been  compelled  to  pay  for  the 
same  in  cash  as  a  condition  of  their  delivery  and  where  the 
contract  of  the  claimant  covers  the  materials  furnished  bv 
the  third  party.     (Avery  Clark,  87  Cal.  519,  25  P.  919.) 

The  same.      Powder;    cartage;     painting;     pat- 
terns, etc* 

Sec.  »0.  In  Giant  Powder  Co.  v.  Flume  Co.,  78  Cal.  1^3, 
20  P.  419,  a  claim  of  lien  for  powder  furnished  and  used  in 
the  construction  of  defendant's  Hume,  was  sustained  though 
the  question  does  not  seem  to  have  been  mentioned  in  the 
opinion  of  the  court  in  that  case.  In  a  subsequent  report 
of  the  same  case  (88  Cal.  20,  25  P.  97G),  Justice  McFarland 
concurs  in  the  judgment  there  rendered  by  the  court  but 
dissents  from  the  rule  which  seems  to  have  been  laid  down 
in  the  former  decision  to  the  effect  that  there  mav  be  a  lien 
for  powder  exploded  in  blasting  for  the  foundation  of  a 
house  or  of  a  flume.  In  a  concurring  opinion  in  the  same 
case,  Justice  Dellaven  concurs  in  the  opinion  of  the  court 
and  says  the  question  of  whether  powder  exploded  in  the 
work  of  constructing  a  flume  or  tunnel  may  be  regarded  as 
a  part  of  the  materials  used  in  the  construction,  is  not  in- 
volved in  the  disposition  of  the  case.  (See  California  Powder 
Works  V.  Blue  Tent  etc.  Co.,  22  P.  801,  where  a  lien  for  ex- 
plosives was  upheld.) 
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Cartage  is  {)roj)erly  chargeable  as  a  part  of  the  cost  of 
iiKiterials  furnished.  (  West  Coast  L.  Co.  v.  Newkirk,  80 
Cal.  275,  22  P.  231.) 

Painting  and  varnishing  (Harlan  v.  Stufflebeeni,  87  Cal. 
oOS,  25  P.  686),  and  papering  or  decorating  a  house  with 
paper  decorations,  are  proper  subject-matters  of  mechanic's 
liens.  (La  Grill  r.  Mallard,  90  Cal.  373,  27  P.  294.) 

In  the  last  case,  the  court,  at  page  370,  say: 

*'The  paj)er  loses  its  character  of  personalty,  be- 
comes affixed  to  the  building,  and  its  removal 
therefrom  results  in  a  destruction  of  its  value. '* 

The  value  of  patterns  used  in  the  manufacture  of  coup- 
lings by  a  materialman  and  the  value  of  the  boxes  in  which 
the  couplings  were  cased  for  shipment  to  the  contractor^ 
cannot  be  included  as  separate  charges  from  the  price  of  the 
couplings,  where  both  the  patterns  and  boxes  remained  the 
property  of  the  materialman,  and  were  not  incorporated  in 
the  structure,  and  such  charges  are  too  remote  from  the 
actual  work  of  construction  to  permit  their  cost  to  be  made 
a  charge  against  the  contract  price  in  the  hands  of  the 
owner  of  the  structure.  (First  Nat.  Bank  v.  Perris  I.  1).  (^o., 
107  Cal.  55,  40  P.  45.) 

The  court,  at  page  66,  say: 

"  *  *       lioth  the   patterns   and   the   boxes 

were  made  the  subject  of  separate  charges  by  the 
intervener  and  not  included  in  the  i>rice  of  the 
couplings;  they  remained  the  j)r()perty  of  the  con- 
tractor and  were  not  incorporated  in  the  structure; 
in  these  respects,  and  perha])s  others,  differing 
from  the  cartage  considered  lienable  in  West  Coast 
L.  Co.  V.  Newkirk,  (supra),  as  being  included  in 
the  value  of  the  materials  furnished." 

The  charge  for  barrels  in  which  cement  is  delivered  is 
properlv  included  in  the  claim  of  lien.  The  rule  as  laid 
down  in  Snell  r.  Payne,  115  (^al.  218,  46  P.  1069,  is  that 
where  material  is  usually  delivered  in  packages,  it  is  proper 
to  charge  for  it  as  packed  although  the  material  constituting 
the  package  does  not  literally  go  into  the  construction  of 
the  building. 
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Materials  must,  by  the  express  terms  of  the 
contract,  be  furnished  to  be  used  and  used 
in  the  buildini^,  etc*,  upon  which  the  lien  is 
claimed. 

8rc.  91.  The  material  must  not  only  be  of  a  lienable 
character,  but  it  must  also  have  been  furnished  to  be  used 
and  actually  used  in  the  building,  or  other  structure  or 
improvement  against  which  the  lien  is  sought  to  be  enforced. 

The  language  of  section    1183  is,  that  the  materialman 

furnishing  materials  to  be  used  in  the  construction,  etc.,  of 

any  building,  etc.,  shall  have  a  lien  upon  the  property  for 
which  he  has  furnished  materials  for  the  value  of  the 
materials  furnished. 

To  meet  the  requirements  of  the  statute,  therefore,  three 
things  are  necessary. 

1 .  The  materials  must  have  been  furnished  to  be  used 
in  the  particular  building,  etc.,  upon  which  the  lien  is 
claimed. 

2.  Such  materials  must  have  been  actually  used  in  the 
particular  building,  etc.,  and  these  two  imply  a  third 

3.  That  such  materials  must  have  been  so  furnished  to 
be  used  in  a  particular  building,  etc.,  pursuant  to  the  terms 
of  a  contract  therefor.     (See  sec.  Dla,  infra.) 

In  Bottomly  v.  (irace  Church,  2  (?al.  90,  the  claim  of  lien 
of  a  lumberman  was  held  invalid  because  it  was  neither 
averred  nor  proved  that  the  lumber  was  expressly  furnished 
for  the  building  in  question.  The  court  held  that  it  was 
not  sufficient  to  show  that  the  lumber  was  used  in  the  build- 
ing.    At  page  92  it  is  said: 

"The  statute  never  contemplated  that  a  lumber 
merchant  should  have  the  right  of  following  the 
materials  which  he  had  sold  to  another,  in  general 
terms,  and  obtaining  a  lien  upon  any  building  to 
which  the  materials  had  been  applied  *  *  *.  The 
materials  must  notonlyhave  been  used  in  the  con- 
struction of  the  building,  but  they  must,  by  the 
express  terms  of  the  contract,  have  been  furnished 
for  the  particular  building  on  which  the  lien  is 
claimed."  (See  to  the  same  point,  Houghton  v, 
Blake,  5  Cal.  240.) 
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In  Holmes  v.  Richet,  56  Gal.  307,  the  court,  at  page  311, 

say: 

"The  language  of  the  code  is,  that  a  party  fur- 
nishing materials  to  be  used  in  the  construction  of 
a  building  shall  have  a  lien.  If  they  were  fur- 
nished to  be  used  in  the  construction  of  a  ship,  but 
were,  in  fact,  used  in  the  construction  of  a  house, 
the  materialman  would  not,  in  consequence  of  the 
fact  that  they  were  so  used,  have  a  lien  upon  a  house. 
In  the  one  case,  the  law  would  consider  the  mate- 
rials furnished  under  and  in  pursuance  of  the  pro- 
visions of  the  code,  and  with  a  view  to  give  a  lien; 
but  in  the  other  not."  (Settles  query  raised  in 
Barrows  v.  Knight,  55  Cal.  155;  see  Silvester  v. 
Coe  etc.,   Co.,  80  Cal.  510,  22  P.  217.) 

In  Cohn  v.  Wright,  89  Cal.  86,  88,  26  P.  643,  the  court 

say: 

"  There  is  no  allegation  in  the  complaint  that 
the  materials  were  furnished  for  or  to  be  used  upon 
the  property  sought  to  be  charged  with  the  lien. 
It  is  not  enough  to  allege  that  the  materials  were 
furnished  by  plaintiff  and  actually  used  by  defend- 
ants in  the  construction  of  the  building."  (See 
Lumber  Co.  v.  Xeal,  90  Cal.  213,  27  P.  192;  Roeb- 
ling  Sons  Co.  f.  Bear  Vallev  etc.,  Co.,  99  Cal.  488, 
34  P.  80.) 


The    same.    Meaning  of    ^^  express  terms   of 

contract/' 

§ec.  91a.  The  rule  laid  down  that  the  materials,  to  be 
lienable,  must  be  furnished  pursuant  to  the  express  terms 
of  the  contract,  is  in  accordance  with  the  languatre  used  in 
Bottomly  v.  Grace  Church,  supra,  and  of  that  reiterated  in 
subsequent  decisions  (sec.  91,  supra),  but  it  is  clear  that 
these  decisions  mean  nothing  more  than  that  the  materials 
must  be  furnished  for  sorue  particular  huilding  or  other 
improvement,  and  that  the  lien  may  be  claimed  for  such 
materials  upon  the  particular  building  or  other  improve- 
ment onlv,  for  which,  bv  the  contract  they  were    furnished. 

Liens  of  Me(hanlcB  7 
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The  fact,  that,  by  the  terms  of  the  contract,  the  materials 
were  furnished  for  a  particular  building  or  other  improve- 
ment, would,  therefore,  be  a  mere  matter  of  proof  of  the 
terms  of  the  contract,  and,  in  the  absence  of  ''express" 
terms  of  the  contract,  the  acts  of  the  parties,  or  any  other 
fact  showing  that  the  materials  were  sold  for  a  particular 
building  or  other  improvement,  would  be  sufficient  to  meet 
the  requirements  of  the  statute  in  this  respect.  In  Dona- 
hue V,  Cromartie,  21  Cal.  81,  it  was  held  that  under  a  written 
contract  for  materials,  parol  evidence  was  admissible  to 
show  that  such  materials  were  furnished  to  be  used  in  the 
building  upon  which  the  lien  was  claimed. 


Chapter    VI 


PROPERTY    SUBJECT  TO  LIEN. 


Section. 

92  The  Statute.  * 'Prop- 
erty'* subject  to  lien.  Sec- 
tion 1183. 

93  The  Statute.  Land  or 
estate  therein  of  contract- 
ing-owner.      Section    1185. 

94  The  Statute.  Land  or 
estate  therein  of  non-con- 
tracting owner.  Section 
1192. 

95  Comments  on  statutes. 
Division  of  subject. 

96  **Property"  Subject 
TO  Lien. 

97  Personal  property. 

98  The  Same.   Rule  laid  down. 

99  Fixtures  and  machinery. 

100  The  same. 

101  Mines,  tools  and  machin- 
ery. 

lOla  Part  of  building  or  struc- 
ture. 

102  Land  or  Estate  There- 
in    OF      Contracting- 

OWNER. 

103  Equitable  estates. 

104  Leasehold  estates. 

105  Land  or  Estate  There- 
in OF  Non-contracting 
Owner. 

106  Mortgagee  not  ''owner'* 
within  section  1192. 

107  Trust  deed.  Grantee  is 
''owner"  within  section 
1192. 

108  Lessor  is  "owner"  within 
section  1192. 

109  Vendor  is  "owner'*  within 
section  1192. 


Section. 

110  Work  etc.,  under  section 
1191  not  within  section  1192. 

111  Work  etc.,  on  mining 
claim,  when  within  section 
1192. 

112  Scope  of  section  1192. 

113  Knowledge  by  non -con- 
tracting owner  of  construc- 
tion of  building,  etc.  Notice. 

114  The  same.     The  decisions. 

115  The   same.     Corporations. 

116  The  same.  Knowledge,  etc., 
by  non-contracting  owner 
of  intended  construction, 
etc. 

117  Notice  of  non-responsibility. 
The  statute.  Com  ments  on. 

118  The  same.  Statutory  re- 
quirements of  notice. 

119  The  same.  Time  of  post- 
ing notice. 

120  The  same.  Manner  of  post- 
ing notice. 

121  The  same.  Effect  of  fail- 
ure to  Kive  notice. 

122  Particular  Property 
Subject  to  Lien.  Home- 
stead. 

123  Property  of  public  corpora- 
tions. 

124  Mining  claims.  What  is  a 
mining  claim  within  the 
meaning  of  the  lien  law. 

125  The  same. 

126  Area  of  Land  Subject 
to  Lien.     The  statute. 

127  What  is  convenient  space 
of,  about  the  building,  etc. 

128  The  same.     Mining  claims. 
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Property  subject  to  Lien.    Section  1183. 

5lco.  02.  Section  1183  of  the  C.  C.  P.  provides,  inter 
alia,  that  the  persons  therein  named,  ''performing  labor 
upon  or  furnishing  materials  to  be  used  in  the  construction, 
alteration,  [87]  addition  to  [87],  or  repair,  [85]  either  in 
whole  or  in  part  [85]  of  any 

1  Building, 

2  Wharf, 
8  Bridge, 

4  Ditch, 

5  Flume, 

6  Aqueduct, 

7  [99]  Well  [99], 

8  Tunnel, 

« 

9  Fence, 

10  Machinery, 

11  Railroad, 

12  Wagon  road,  or  other 

13  Structure,  shall  have  a  lien  upon  the  property  upon 
which  they  have  bestowed  labor,  or  furnished  materials,  for 
the  value  of  such  labor  done  and  materials,  furnished,"  ete., 
"  and  any  person  who  performs  labor  in  any  mining  claim 
or  claims,  has  a  lien  upon  the  same  and  the  works  owned 
and  used  by  the  owners  for  reducing  the  ores  from  such 
mining  claim  or  claims,"  etc. 

(See  sec.  1,  aupra^  for  section  1183  in  full,  amendments 
thereto,  notes  thereon,  and  explanation  of  brackets  and 
figures. ) 

Land    or    estate  tlierein    of    contractini^-owner 
subject  to  lien.    Section   1185. 

^ec.  03.     Section  1185  of  the  C.  C.  P.  provides: 
''The  land  upon  which  any   building,  improvement  [99] 
well  [991,  or    structure  is  constructed,  together  with  a  con- 
venient space    about  the  same,    or   so    much    as  may  be 
required   for   the  convenient   use  and    occupation  thereof, 
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[78-4]  to  be  determined  by  tbe  court  on  rendering  judg- 
ment [73-41,  is  also  subject  to  the  lien,  if  [a,  73-4]  at  the  com- 
mencement of  the  work,  or  of  the  furnishing  of  the 
materials  for  the  same  [73-4],  the  land  belonged  to  the  i)er- 
son  who  caused  said  building,  improvement,  [99]  well  [99], 
or  structure  to  be  constructed,  altered,  or  repaired,  but  if 
such  person  owned  less  than  a  fee  simple  estate  in  such 
land,  then  only  his  interest  therein  is  subje^'t  to  such  lien." 
(See  note  to  {)receding  section  and  also  sec.  3,    supra.) 

Land  or  estate  therein  of  non-contracting  owner 

subject  to  lien» 
Sec.  »4.  Section  J 192  of  the  C.  C.  P.  is  as  follows: 
"Every  building  or  other  improvement  mentioned  in 
section  1183  of  this  code,  constructed  u{)on  any  lands  with 
the  knowledge  of  the  owner,  or  the  persons  having  or  claim- 
ing any  interest  therein,  shall  be  held  to  have  been  con- 
structed at  the  instance  of  such  owner  or  person  having  or 
claiming  any  interest  therein,  and  the  interest  owned  or 
claimed  shall  be  subject  to  any  lien  filed  in  accordance  with 
the  provisions  of  this  chapter,  unless  such  owner  or  person 
having  or  claiming  an  interest  therein  shall,  within  three 
days  after  he  shall  have  obttiined  knowledge  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction, 
alteration,  or  repair,  give  notice  that  he  will  not  be  respon- 
sible for  the  same,  by  posting  a  notice  in  writing  to  the 
effect,  in  some  consi)icuous  place  upon  said  land,  or  upon 
the  building  or  other  improvement  situated  thereon."  (For 
notes  on  this  section,  see  sec.  10,  supra.) 

Section  1191  of  the  C.  C.  P.  also  gives  a  lien  to  any  j>er- 
son  who  at  the  request  of  the  reputed  owner  of  any  lot,  etc., 
improves,  etc.,  the  same.  The  word  *'lot'^  as  used  in  this 
section  means  whatever  territorv  the  owner  causes  to  be 
improved  under  a  single  contract,  whether  composed  of  one 
or  any  number  of  subdivisions  such  as  in  ordinary  speech 
are  termed  'Mots."  (Warren  v.  Hi)pkins,  1 10  Cal.  506,  ^2  P. 
986.) 
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Section  1191  applies  to  grading  or  other  improvement  of 
a  lot  done  independently,  and  not  as  a  necessary  part  of  the 
construction  of  a  building.  (Macomber  v.  Bigelow,  58  P. 
312;  for  sec.  1191  in  full  see  sec.  9,  supra.) 


Commdnts  on  statutes*    Division  of  sub|ect. 

Sec.  OS.  The  provisions  of  sections  1188,  1 184  and  1192 
above  quoted  show  that  it  was  the  intention  of  the  legisla- 
ture to  give  liens  to  the  persons  named  in  section  1183: 

1.  Upon  the  "property'*  (specially  stated  in  that  section) 
upon  which  they  have  bestowed  labor  or  for  which  they 
have  furnished  materials,  (sec.  1183); 

2.  Upon  the  land,  or  the  estate  therein,  of  the  contract- 
ing-owner,  if  he  owned  the  land,  or  an  estate  therein,  at  the 
time  of  the  commencement  of  the  work  or  of  the  furnishing 
of  the  materials  for  the  building,  etc.,  (sec.   1185);  and 

3.  Also  upon  the  land,  or  the  estate  therein,  of  any  per- 
son other  than  the  contracting-owner,  or  of  any  person 
**having  or  claiming  an  interest  therein,"  if  such  person  or 
persons  other  than  the  contracting-owner,  fail  to  give  the 
written  notice  disclaiming  responsibility  required  by  sec- 
tion 1192.  (West  Coast  L.  Co.  v.  Newkirk,  80  Cal.  275,  22 
P.  231.) 

In  considering  the  subject  matter  of  this  chapter  we  will, 
therefore,  follow  the  above  division,  which  more  briefly 
stated  is  as  follows: 

1.  The  *'proi)erty"  uj)on  which  the  labor  is  bestowed 
and  for  which  the  materials  are  furnished,  (sec.  1 183); 

2.  The  land  or  estate  therein  of  the  contracting-owner, 
(sec.  1185);  and 

3.  The  land  or  estate  therein  of  the  non-contracting 
owner  (sec.  1192),  and  herein  of  notice  of  non-responsibil- 
ity. 
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Property   subject  to  lien. 

Sec.  96,  Section  1183  names  twelve  separate  and  dis- 
tinct "properties"  followed  by  the  words  "or  other  struc- 
ture," upon  which  it  gives  a  lien  for  labor  bestowed  and 
materials  furnished  in  their  construction,  etc.  (See  sec. 
1183  quoted,  supra.)  In  this  section  no  mention  is  made  of 
the  "land"  upon  which  the  building,  etc.,  is  constructed, 
nor  does  it  expressly  give  a  lien  upon  the  "land."  The  lien 
upon  the  "land"  is  given  by  sections  1185  and  1192. 

The  question  arises,  therefore,  whether  it  was  the  inten- 
tion of  the  legislature  to  give  a  lien  upon  the  building, 
wharf,  etc.,  independently  of  a  lien  upon  the  land  upon 
which  the  building  or  other  structure  or  improvement  is 
constructed.  Or,  since  the  "properties"  mentioned  in  sec- 
tion 1183  are,  when  separated  from  the  land,  personal  prop- 
erty, was  it  the  intention  of  the  legislature,  by  the  provis- 
ions of  section  1183,  to  give  a  lien  upon  personal  property. 

This  question,  under  the  statute  as  it  now  stands,  has  not 
been  directlv  determined.  (See  dictum  in  Pacific  etc.  Co.  v. 
Fisher,  109  Cal.  569,  42  P.  154;  and  Fresno  L.  &  S.  Bank  v. 
Husted,  49  P.  195.)  It  came  up,  however,  in  McGreary  v. 
Osborne,  9  Cal.  119,  where  the  court  had  under  considera- 
tion the  lien  act  of  1856  (Stat.  1856,  203),  the  first  and  fourth 
sections  of  which  correspond  to  sections  1183  and  1185  of 
the  present  lien  law  and  the  tenth  section  of  which 
(expressly  providing  for  a  lien  upon  personal  property)  cor- 
responds to  section  3052  of  the  Civil  Code. 

The  decision  of  the  court,  however,  was  not  based  upon 
section  ten  of  the  act  of  1856,  and  it  was  held  that  under 
the  other  provisions  of  that  act,  a  machinist  who  had  per- 
formed work  upon  machinery  put  into  a  leased  mill  by  a 
tenant  and  fastened  by  bolts,  screws,  etc.,  to  the  mill,  was 
entitled  to  a  lien  thereon  for  his  work  although  the  machin- 
ery was  personal  property  which  could  be  removed  by  the 
tenant.  (See  March  v.  McCoy,  56  Cal.  85;  Fresno  etc.  Bank 
v.  Husted,  supra.) 
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The  eame.    Personal  property. 

Sec.  97.  Section  ten  of  the  lien  act  of  1856,  just  cited, 
providing  for  liens  upon  personal  property  generally,  has, 
in  substance,  become  section  3052  of  the  Civil  Code  and 
belongs  to  chapter  VI,  div.  II,  part  IV,  title  XIV  of  that 
code*  which  treats  of  liens  other  than  those  of  mortgage, 
}>Ie(lge,  bottomry,  and  respondentia.  Section  3059  of  the 
same  chapter  provides: 

**The  liens  of  mechanics,  for  materials  and  services  upon 
real  property,  are  regulated  by  the  Code  of  Civil  Pro- 
cedure." 

To  the  section  just  quoted  the  code  commissioners  added 
the  following  note: 

"Note.  See  chapter  on  mechanic's  liens,  in  Code  of  Civil 
1  Procedure,  commencing  with  section  1184." 

By  this  note  the  code  commissioners  eliminated  section 
1183  from  their  reference  to  liens  upon  real  property  and  it 
would  therebv  seem  that  section  I J  83  was  enacted  for  the 
])urpose,  as  stated  in  it,  of  giving  liens  upon  the  ^'property" 
upon  which  work  has  been  done  and  for  which  materials 
have  been  furnished  and  this  although  such  '^property" 
j)artakes  of  the  nature  of  personal. property. 

Section  3052  of  the  Civil  Code,  already  referred  to  pro- 
vides: 

*'A  person  who  makes,  alters,  or  repairs  any  article  of 
personal  property,  at  the  request  of  the  owner  or  legal  pos- 
sessor of  the  property,  has  a  lien  on  the  same  for  his  rea- 
sonable charges  for  work  done  and  materials  furnished,  and 
may  retain  possession  of  the  same  until  the  charges  are 
paid." 

This  section,  it  will  be  observed,  gives  a  lien  in  those 
cases  only  where  the  property  is  in  the  possession  of  the 
person  who  makes,  alters  or  repairs  the  same  and  the  lien 
depends  upon  the  continued  possession  of  the  property  by 
such  person. 
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The  same.    Personal  property.    Rule  laid  down. 

Sec.  98.  It  is  believed  the  correct  rule  to  be  deduced 
from  these  statutory  provisions  is  this: 

Section  1183  gives  a  lien  upon  the  ''property"  though  in 
the  law  of  fixtures  such  ''property"  is  personal  property  and 
may,  therefore,  be  removed  or  severed  from  the  realty,  but 
that  such  lien  is  given  upon  such  proi)erty  in  those  cases 
only  where  the  owner  of  the  property  has  some  interest  or 
estate  in  the  land  upon  which  the  fixture  has  been  con- 
structed Or  repaired,  etc.,  and  that  moveable  personal  proj)- 
erty  generally,  not  in  the  nature  of  fixtures,  of  which  pos- 
session may  be  taken  and  retained  by  the  person  who  makes, 
alters  or  repairs  the  same,  is  not  within  the  provisions  of 
section  1183,  but  within  section  3052  of  the  Civil  Code. 

This  rule  may,  at  first  glance,  seem  to  be  at  variance  with 
the  decision  in  McGreary  ^?.  Osborne,  9  Cal.  119,  supra^ 
where  the  following  language  was  used: 

"The  object  of  the  act  [sees.  1  and  4,  1856,  203] 
was  to  give  the  mechanic  a  lien  upon  whatever 
interest  the  person  had  who  caused  the  super- 
structure to  be  made.  If  the  party  owned  only  the 
superstructure,  tlien  the  lien  would  only  attach  to 
that;  but  if  he  also  owned  the  land,  the  lien  would 
also  embrace  it.  And  anv  interest  in  land  which 
could  be  sold  under  execution  would  be  the  sub- 
ject of  such  a  lien.  *  *  *  From  the  quasi  move- 
able character  of  the  property  [machinery]  involved 
in  this  case,  the  plaintiff  couid  not  take  and  keep 
possession  of  it,  as  of  that  kind  of  personal  property 
mentioned  in  the  tenth  section  [sec.  .S052  Civil 
Code].  This  state  of  the  case  was  foreseen  by  the 
fraraers  of  the  act;  and,  therefore,  the  lien  was  given 
upon  the  superstructure  itself,  as  distinct  from  the 
land.'' 

This  language,  however,  must  be  construed  with  reference 

to  the  facts  before  the  court.    These  facts  were  that  the  con- 

tracting-owner  was  a  tenant  in   possession   under  a  lease. 

He  had  therefore,  an  "estate"  or  "interest"  in  the  land,  and 

under  the  present  statute,  as  under  the  lien  act  of  1856,  the 
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lien  of  the  machinist  who  repaired  the  machinery  would 
attach  to  the  ^'superstructure**  and  also  to  the  estate  or 
interest  of  the  contracting-owner  in  the  land.  (Sec- 102, 
infra,) 

It  will  be  found  that  in  every  case  in  which  this  question 
has  arisen,  the  contracting-owner  had  an  estate  or  interest 
in  the  land.  (See  March  v.  McCoy,  56  Cal.  85;  Lothian  v. 
Wood,  55  Cal.  159;  sees.  99,  100,  infra,) 


Fixtures  and  Machinery. 

Sec,  99.  It  is  not  within  the  scope  of  this  work  to  pre- 
sent the  general  law  of  fixtures.  The  Civil  Code  of  this 
state  (sees.  660,  1013, 1019)  declares  the  law  upon  this  sub- 
ject and  there  are  numerous  decisions  illustrating  and 
applying  the  rules  there  laid  down.  It  is  proposed  to  bring 
together  here  those  decisions  only  which  have  special  bear- 
ing upon  the  mechanic's  lien  law. 

The  question  whether  materials  (counters)  are  affixed  to 
the  building  so  as  to  become  part  of  it,  is  a  question  of  fact. 
(Bianchi  v.  Hughes,  124  Cal.  24,  56  P.  611.) 

In  McGreary  v.  Osborne,  9  Cal.  1 19,  the  frame  building  in 
question  rested  on  piles  driven  into  the  earth.  The  base- 
ment floor  was  on  the  ground,  and  in  this  building  machin- 
ery for  a  flouring  mill  was  put  up.  The  frame  upon  which 
the  machinery  was  placed  was  supported  by  props  from  the 
basement  story,  and  was  also  fastened  to  the  building  by 
screws,  bolts  and  nails.  The  machinery  had  been  put  up 
by  a  lessee  of  the  building  during  the  term  of  his  lease. 
Plaintiff  made  repairs  to  the  machinery,  and  brought  this 
action  to  enforce  his  lien  upon  the  machinery.  It  was  held 
that  plaintiff  was  entitled  to  a  lien  upon  the  machinery  to 
the  extent  of  the  interest  therein  of  his  employer,  notwith- 
standing that  the  latter  had  transferred  his  interest  in  the 
lease  and  the  machinerv  to  another. 
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The  court  say: 

"  The  rule  in  reference  to  fixtures  is  applied  with 
different  degrees  of  strictness  as  between  different 
parties  *  *  *  As  between  the  landlords  and 
tenants  in  this  case,  there  would  seem  to  be  no 
doubt  as  to  the  right  of  the  latter  to  remove  the 
machinery.  But,  as  between  vendor  and  vendee, 
the  machinery  would  be  considered  as  part  of  the 
realtv." 

So,  where  machinery  is  sold  for  the  purpose  of  being 
placed  in  a  building  owned  by  the  vendee,  with  a  view  of 
converting  it  into  a  manufactory,  and  is  actually  used  for 
that  purpose,  the  vendor  has  a  mechanic's  lien  upon  the 
building  for  the  price.     (Donahue  i;.  Cromartie,  21  Cal.  80.) 

In  Lothian  v.  Wood,  55  Cal.  163,  it  was  doubted  whether 
so-called  buildings  consisting  of  swings  and  seats,  and  a 
dancing  house  resting  upon  sills  without  doors  or  windows, 
were  fixtures  within  the  meaning  of  the  lien  law,  for  which 
the  owner  of  the  land  would  be  chargeable  with  notice 
under  section  1192  of  the  C.C.P.  (See  March  v.  McKoy, 
56  Cal.  85.) 


Fixtures  and  machinery  continued. 

Sec.  lOO*  A  pump  sold  to  be  used  in  waterworks,  if 
affixed  to  the  other  works  by  being  planted  down  on  the 
ground  and  connected  to  pipes  so  as  to  admit  the  steam  and 
water,  is  affixed  to  the  land  within  the  meaning  of  section 
660  of  the  Civil  Code,  and  is,  therefore,  within  the  mechan- 
ic's lien  law.     (Goss  v.  Helbing,  77  Cal.  lUO,  19  P.  277.) 

When  a  tenant  has  erected  a  building  on  a  leased  lot, 
which  largely  increases  the  rental  value  of  the  premises, 
even  if  the  building  is  subject  to  removal  at  the  expiration 
of  the  lease,  he  cannot  object  on  that  ground  to  having  the 
lien  charged  upon  his  interest  in  the  land,  if  the  lease  pro- 
vides that  the  building  cannot  be  removed  until  all  taxe^, 
rents  and  debts  are  paid,  under  which  provisions  the  land- 
lord may  insist  that  the  amount  of  such  lien  paid  to  protect 
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his  realty  shall  be  paid  before  removal  of  the  building. 
(West  Coast  L.  Co.  r.  Apfield,  86  Cal.  835,  24  P.  993,  s.  c. 
22  P.  231.) 

The  above  leased  lot  was  vacant,  and  the  lease  granted  no 
express  right  to  remove  a  building  permanently  erected 
thereon,  and  the  tenant  covenanted  to  surrender  at  the 
expiration  of  the  term  ''in  as  good  state  and  condition  as 
reasonable  wear  and  tear  will  permit,  damage  by  the  ele- 
ments excepted.*'  It  was  held  that  the  lease  included  all 
buildings  which  became  appurtenant  to  the  land  by  being 
embedded  in  it  and  {)ermanently  resting  u{)on  it,  and  that 
there  was  no  right  of  removal,  except  of  such  buildings  as 
did  not  partake  of  the  realty. 

One  contributing  labor  or  materials  to  a  structure  (mill), 
which  is  an  appurtenance  to  a  mine,  or  which,  when  con- 
structed, is  to  form  part  of  it,  must  be  held  to  have  antici- 
pated its  use,  and  cannot  claim  a  lien  upon  the  structure 
upon  the  ground  that  the  lien  attached  before  its  use  in  con- 
nection with  the  mine.  (Williams  v.  Mining  Co.,  102  Cal. 
134,34  P.  702,  30  P.  388.) 

In  this  case  the  claim  was  tiled  against  the  particular 
structure.  It  should  have  been  filed  against  the  whole 
mining  claim.  The  claim  of  lien  was,  therefore,  void,  and 
it  was  sought  to  enforce  the  lien  against  the  particular 
structure  on  the  theory  that  the  work,  etc.,  was  performed 
upon  it  before  it  became  appurtenant  to  the  mine. 


Mines,  tools  and  machinery. 

Sec.   lOi.     Section  661  of  the  Civil  Code  provides  : 

"  Sluice-boxes,   flumes,  hose,  pipes,   railway  tracks,  cars, 

blacksmith  shops,  mills,  and   all   other  machinery  or  tools 

used  in  working  or  developing  a  mine,  are  to   be  deemed 

affixed  to  the  mine." 

Section  I  I  S3  of  the  C.C.P.,  provides:    inter  alia, 

**Any  person  who  performs  labor  in  any  mining  claim  or 

claims,  has  a  lien  upon  the  same,  and  the  works  owned  and 
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used  by  the  owners  for  reducing  the  ores  from  such  mining 
claim  or  claims,"  etc. 

Tools  and  machinery  (iron  pipes,  giants,  etc.),  used  in  the 
development  of  a  mine,  are,  while  so  used,  to  be  considered 
as  afBxed  to  the  mine,  and  work  upon  such  tools  and 
machinery  is  work  upon  the  mine.  (Malone  v.  Big  Flat 
G.  M.  Co.,  76  Cal.  578,  18  P.  772.) 

But  where  a  mining  company  belt!  a  lease  of  certain 
mining  machinery  and  implements  belonging  to  another 
company  at  a  fixed  rental,  with  option  to  purchase,  with  a 
proviso  that  title  should  remain  in  the  lessor  until  the  pur- 
chase money  was  paid,  such  portion  of  the  machinery  and 
implements  as  were  not  used  in  the  working  or  developing 
of  the  mine,  nor  in  any  manner  affixed  thereto,  were  not 
part  of  the  realty,  nor  subject  to  the  liens  of  laborers  upon 
the  mine.  (Hamilton,  v.  Delhi  M.  Co.,  118  ('al.  148,  50  P. 
378.     See  Jordan  v.  Myers,  58  P.  1061.) 


Part  of  building  or  structure. 

See.  lOla.  A  lien  for  work  and  materials  cannot  be 
acquired  upon  a  portion  of  an  entire  improvement.  (Cox 
V.  Railroad,  44  Cal.  18;  Brigham  v.  Knox,  50  P.  198.) 

The  statute  gives  a  lien  upon  the  entire  building  for  any 
portion  of  the  work  done  or  materials  furnished  therefor, 
and  there  is  no  provision  for  a  lien  upon  a  portion  of  a 
building,  or  for  the  sale  of  a  part  of  a  building  to  satisfy  a 
lien  upon  the  whole.  (Williamette  etc.  Co.  v.  Kremor,  94 
Cal.  205,  210,  29  P.  633;  Williams  v.  Mining  Co.,  102  Cal. 
134,  140,  34  P.  702,  36  P.  38H.) 

But  this  rule  does  not  apply  where  liens  are  claimed  for 
labor  and  materials  furnished  in  the  construction  of  addi- 
tions to  a  building  upon  part  of  a  lot,  (Brunner  i.  Marks, 
98  Cal.  374,  33  P.  265,)  and  where  the  void  original  contract 
embraces  several  buildings,  the  lien  is  properly  conlined  to 
the  building  upon  which  the  work  was  done  (Maconi])er  v. 
Bigelow,  58  P.  312). 
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Nor  to  buildings  structures  and  improvements  upon  a 
mining  claim.  The  claim  should  be  against  the  whole  min- 
ing claim.     (See  sec.  249,  infra,) 

Nor  to  one  of  four  divisions  of  a  canal  constructed  under 
separate  contracts  for  each  division.  (Pacific  etc.  Co.  v. 
Bear  Valley  etc.  Co.,  120  Cal.  94,  52  P.  136;  Cox  v.  Railroad, 
supra;  for  joint  claims,  see  sec.  243,  et  neq.,  infra.) 


Land,  or  estate  therein  of  Gontractin^-owner, 

Sec.  lOJ*.  Section  1185,  quoted  at  the  beginning  of  this 
chapter,  provides  that  the  land  upon  which  any  building, 
improvement,  well,  or  structure  is  constructed,  etc.,  *'is  also 
subject  to  the  lien,  if  at  the  commencement  of  the  work,  or 
of  the  furnishing  of  the  materials  for  the  same,  the  land  be- 
longed to  the  person  who  caused  caid  building,  improve- 
ment, well  or  structure  to  be  constructed,  altered  or  repaired, 
but  if  such  person  owned  less  than  a  fee  simple  estate  in 
such  land,  then  only  his  interest  therein  is  subject  to  such 
lien." 

The  meaning  of  this  section  is,  that  the  interest  or  estat-e 
in  the  land  of  the  contracting-owner,  whether  such  interest 
or  estate  is  legal  or  equitable — an  absolute  fee  simple  or  a 
tenancy  at  will — that  is,  any  interest  or  estate  which  can  be 
sold  under  execution — is  subject  to  liens  for  work  done  upon 
and  materials  furnished  for  the  building,  etc.,  situated  upon 
the  land.  (West  Coast  L.  Co.  v,  Newkirk,  80  Cal.  275,  22  P. 
231,  McGreary  v.  Osborne,  9  Cal  119;  Lothian  v.  Wood,  55 
Cal.  159;  mortgagee  in  possession,  Fergusons.  Miller,  6  Cal. 
403;  equitable  interest,  Crowell  v,  Gilmore,  13  Cal.  55; 
vendor,  Hinckley  v.  Biscuit  Co.,  91  Cal.  136,  27  P.  594.) 

This  section  does  not  give  a  lien  upon  the  interest  or  es- 
tate in  the  land  of  any  person  other  than  '*the  person  who 
caused  the  building,  etc.,  to  be  constructed."  (See  chap. 
Ill,  sec.  40,  supra.)  If,  for  instance,  a  lessee  in  possession 
erects  a  building  upon  the  leased  land,  there  'is  nothing  in 
this  section  which  gives  to  his  contractor,  laborer  or  mate- 
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rialman,  a  lien  upon  the  lessor's  estate  in  the  land.  (Guy  v. 
Carriere,  5  Cal.  511;  Johnston  v.  Dewey,  36  Cal.  ^523;  Worden 
V.  Hammond,  37  Cal.  61;  F'resno  etc.  Bank.  v.  Husted,  4i)  P. 
195,  house  moved  on  lot.) 

If,  however,  the  person  who  caused  the  building,  etc.,  to 
be  erected,  is  the  owner  of  the  fee  simple  to  the  land  upon 
which  it  is  erected  then,  under  this  section,  the  lien  attaches 
to  the  whole  and  every  estate  in  the  land. 


The  same*    Equitable  estates. 

See.  I03.  The  lien  of  mechanics  for  labor  performed 
and  materials  furnished  towards  the  erection  or  repair  of  a 
building  attaches  though  the  employer  has  but  an  equitable 
estate  in  the  land  upon  which  the  building  is  erected,  under 
a  lease  and  agreement  to  convey  from  the  owner  of  the  fee. 
(Crowell  V.  Gilmore,  13  Cal.  55). 

And  also  attaches  to  the  interest  of  the  contracting-owner 
who  has  a  contract  of  sale  from  the  owner  of  the  fee  to  the 
land  upon  which  the  former  erects  buildings.  (Worden  v. 
Hammond,  37  Cal.  61.) 

So,  where  a  person  enters  into  the  possession  of  a  house 
and  lot  with  the  consent  of  the  owner  of  the  fee,  and  makes 
repairs  on  the  house  by  the  permission  of  the  owner,  under 
a  parol  agreement  with  the  owner  to  i)ay  for  such  repairs, 
and  to  purchase  the  property,  the  mechanics  and  material- 
men who  furnish  the  material  and  do  the  work,  can  enforce 
liens  upon  the  premises  for  their  labor  and  materials,  even 
if  the  person  who  makes  the  repairs  does  not  effect  a  pur- 
chase. (Moore  v.  Jackson,  49  Cal.  109.)  In  this  case  the 
estate  of  the  owner  of  the  fee  was  also  held  subject  to  the 
liens  on  the  ground  that  the  person  who  made  the  repairs 
was  the  agent  of  the  owner  of  the  fee.  (See  Guy  v.  Carriere, 
5  Cal.  511.) 

One  holding  the  legal  title  to  land,  who  enters  into  a  con- 
tract with  a  corporation  to  construct  a  factory  thereon 
under  his  direction,  in    consideration  of  a  transfer  to    him 
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before  the  erection  of  the  building,  of  a  certain  number  of 
shares  of  its  capital  stock,  and  agrees  to  convey  the  build- 
ing after  its  completion,  together  with  the  land  upon  which 
it  stood,  to  the  company,  is  the  owner  of  the  building,  and 
not  a  contractor  within  the  meaning  of  section  1183. 

And  the  corporation  having  paid  the  agreed  price  for 
the  building,  is  the  equitable  owner  thereof,  and  the  equit- 
able estate  is  equally  bound  with  the  legal  to  satisfy  the  liens 
of  mechanics  and  materialmen  growing  out  of  the  contract 
made  with  the  holder  of  the  legal  title  in  the  constructi'^n 
of  the  building.  (Hinckley  r.  Field  B.  Co.,  91  Cal.  136,  21 
P.  594. 

The  same.     Leasehold  estates. 

Sec.  I04.  Where  a  mechanic's  lien  attaches  upon  a 
leasehold  interest,  it  so  attaches,  subject  to  all  the  con- 
ditions of  the  lease;  but  if  one  of  the  conditions  be  for- 
feiture for  non-payment  of  rent,  the  mere  failure  to  pay 
will  not  make  a  forfeiture;  there  must  be  a  formal  demand 
made  on  the  day  it  becomes  due,  to  affect  this,  and  a  waiver 
of  the  demand  will  never  be  implied  for  the  purpose  of 
working  a  forfeiture. 

The  surrender  of  a  leasehold  estate  operates  as  a  merger 
in  the  fee,  but  this  cannot  be  suffered  to  defeat  a  mechanic's 
lien  which  attached  upon  the  property  before  the  merger 
took  effect. 

A  party  holding  a  mechanic's  lien  on  a  leasehold  estate 
has  a  right  to  enforce  it,  notwithstanding  a  subsequent 
failure  of  the  lessee  to  pay  rent  and  a  surrender  of  the 
lease  to  the  lessor.     (Gaskill  v.  Trainer,  3  Cal.  3:^5. ) 

Im{)r()vemcnts  made  by  an  owner  of  property,  after  the 
the  surrender  of  a  lease  by  a  tenant,  ujmn  whose  leasehold 
interest  a  mechanic's  lien  had  i)reviously  attached,  can  no 
more  impair  this  lien  than  if  made  by  the  tenant  himself, 
((niskill  V.  Moore,  4  Cal.  233.) 

The  lien  attaches  to  such  interest  onlv  as  the  lessee  has 
in  the  land  at  the  date  of  the  accruing   of  the  lien.     (Loth- 
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iani;.  Wood,  55  Cal.  159,  West  Coast  L.  Co.  v.  Newkirk,  80 
Cal.  275,  22P.  2:il.) 

A  lessee  who  erects  buildings  upon  leased  land  cannot 
object  to  having  his  interest  in  the  land  subjected  to  the 
liens  of  mechanics  and  others  on  the  ground  that,  by  the 
provisions  of  the  lease,  he  has  the  right  to  remove  the  build- 
ing at  the  expiration  of  the  lease,  if  the  lease  provides  that 
the  building  cannot  be  removed  until  all  taxes,  rents  and 
debts  are  paid,  under  which  provisions  the  landlord  may  in- 
sist that  the  amount  of  such  liens  paid  to  protect  his  realty, 
shall  be  paid  before  removal  of  the  building.  (West  Coast 
L.  Co.  V,  Apfield,  8f>  Cal.  335,  24  P.  993,  s.  c.  22  P.  281.) 


Land     or    estate     therein     of     non-Gontraotini^ 
owner  under  section  1192  of  tlie  C*  C.  P. 

Sec.  lOS.  Section  1192  quoted  at  the  beginning  of  this 
chapter,  is  the  only  statutory  provision  which  gives  the 
right  to  a  lien  upon  the  land  or  the  estate  therein  of  the 
"owner''  or  person  having  or  claiming  an  interest  therein, 
as  contradistinguished  from  the  contracting-owner.  The 
right  to  a  lien  upon  the  land  or  upon  an  estate  therein 
under  section  1192  is  not  absolute.  According  to  this  sec- 
tion it  depends  upon  the  existence  of  at  least  three  facts: 

1.  The  work  must  have  been  done  and  the  materials 
furnished  for  the  construction  of  a  building  or  other  struc- 
ture or  improvement  mentioned  in  section  1 183,  and  the 
building  or  other  structure  or  improvement  must  have 
been  constructed  upon  the  lands  of  such  "owner,"  or  of  the 
person  having  or  claiming  an  interest  therein; 

2.  Knowledge  by  the  "owner"  or  person  having  or  claim- 
ing an  estate  in  the  land,  of  the  construction,  alteration  or 
repair,  or  of  the  intended  construction,  alteration,  or 
repair,  of  such  building  or  other  structure  or  improvement, 
upon  his  land,  or  upon  the  land  in  which  he  has,  or  claims, 
an  estate. 

Liens  of  Mechanics  8 
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3.  Failure  of  the  "owner**  or  person  having  or  claiming 
an  estate  in  the  land,  to  give  notice  by  posting,  as  provided 
in  section  1192,  that  he  will  not  be  responsible  for  the 
*'same." 

Before  presenting  these  subjects,  it  will  be  necessary  first 
to  determine  who  is  an  **owner  or  person  having  or  claim- 
ing any  interest"  in  the  land  within  the  meaning  of  section 
1192. 

Neither  a  minor  who  is  the  owner  of  land  nor  his  guard- 
ian is  an  owner  within  the  meaning  of  this  section.  Where, 
therefore,  buildings  are  constructed  upon  the  land  of  a 
minor  the  fact  that  both  he  and  his  guardian  have  know- 
ledge of  the  construction  of  the  building'  does  not  subject 
such  property  to  liens  though  they  fail  to  give  the  notice  of 
non-responsibility  required  by  the  statute.  (Schwartzen- 
berg  V.  Gross,  Superior  Ct.  L.  A.  Co.,  1896,  Judge  York.) 


Mort^a^ee  not  ^^owner"  within  section  1192. 

Sec.  I06.  To  be  an  "owner"  within  the  meaning  of  sec- 
tion 1192,  the  person  whose  property  is  sought  to  be  charged 
thereunder  with  liens,  must  have  an  estate  or  interast  in 
the  land  which  can  be  sold  and  conveyed.  The  estate  or 
interest  must  be  such  that  it  can  be  reached  bv  execution 
and  be  sold  thereunder. 

In  Williams  v.  Santa  Clara  M.  Co.,  66  Cal.  193.  5  P.  85, 
the  court,  holding  that  a  mortgagee  under  a  prior  recorded 
mortgage  was  not  an  "owner*'  within  section  1192,  at  page 
200,  sav: 

"The  section  [1192]  provides  a  mode  for  bind  ng 
the  owner  or  person  having  an  interest,  that  is,  one 
having  a  legal  estate  less  than  a  fee,  or  such  an 
equity  as  may  be  enforced  by  securing  a  transfer 
of  a  legal  estate.  *  ♦  ♦  But  it  is  well  settled 
in  this  state  that  a  mortgage  is  merely  alien  on  and 
passes  no  estate  or  interest  in,  the  mortgaged 
premises,  except  for  the  purposes  of  taxation. 
*      *      A   mortgagee  has  neither  ju8  in  re  nor  jus 
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ad  rem.  *  *  *  It  is  manifest  that  one  having 
such  a  right  has  not  *an  interest  in  the  lands'  on 
which  a  building  or  improvement  may  be  con- 
structed within  the  meaning  of  section  1192  *  * 
The  section  of  the  code  refers  to  an  estate  or 
interest  in  land  which  may  be  sold  and  conveyed 
and  does  not  provide  that  a  mere  lien  shall  become 
subject  to  another  subsequent  lien." 

(See  to  the  same  point  Preston  v.  Sonora  Lodge,  39  CaL 
116,  Kuschel  i;.  Hunter,  50  P.  397.  For  general  discus- 
sion of  who  is  owner  within  the  meaning  of  section  1192, 
see  sec.  41,  supra.) 

Trust      Deed.       Grantee    thereunder     ^^owner'^ 

within  section  1192. 

Sec.  107.  A  trust  deed  of  real  estate,  taken  by  a  per- 
son who  loans  money  to  the  owner,  defeasible  on  payment 
of  the  debt,  is  something  more  than  a  mortgage.  It  con- 
veys the  legal  title  and  an  interest  in  the.  land,  and  is,  there- 
fore, fully  within  the  letter  and  spirit  of  section  4  of  the 
lien  act  of  1868,  (stat.  1868,  589,  sec.   1192  of  the  C.  C.  F.) 

Where,  therefore,  an  insurance  company  loaned  money 
to  the  owner  of  a  lot  and  uncompleted  building,  for  the- 
purpose  of  finishing  the  building,  and  took  from  him  a 
deed  of  trust  conveying  the  fee,  defeasible  on  the  payment 
of  the  debt,  and  afterwards  knowingly  permitted  the  build- 
ing to  go  on  without  giving  notice  that  it  would  not  be 
responsible  therefor,  under  section  4  of  the  lien  act  of 
1868,  the  interest  in  the  property  held  by  the  insurance 
company  was  subject  to  mechanics'  liens  for  work  done 
and  materials  furnished  after  the  making  of  the  trust  deed. 
(Fuquay  v,  Stickney,  41  Cal.  583.) 

Lessor  is  ^^owner"  within   section   1192. 

8cc.  108.  The  interest  of  the  owner  in  lands  leased  is 
subject  to  a  lien  for  materials  used  in  the  construction  of  a 
building  thereon,  erected  under  contract  by  the  lessee,  if 
the  owner  has  knowledge,  etc.,  and  fails  to  give  notice  that 
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he  will  not  be  responsible  for  the  same.  (Harlan  v.  Stuffle- 
beem,  87  Cal.  50S,  25  P.  686;  Hines  v.  Miller,  122  Cal.  517, 
55  P.  401;  Phelps  v.  Mining  Co.,  49  Cal.  337;  West  Coast  L. 
Co.  V,  Newkirk,  80  Cal.  275,  22  P.  231;  West  Coast  L.  Co. 
V.  Apfield,  86  Cal.  335,  24  P.  993,   s.  c.  22  P.  231.) 

Where  improvements  to  the  building  were  constructed 
by  the  lessee  with  the  previous  knowledge  and  permission 
of  the  owner,  his  failure  to  give  notice  required  by  section 
1192  rendered  his  interest  in  the  land  subject  to  the  lien 
of  one  furnishing  materials  for  the  improvements;  and  it  is 
immaterial  whether  they  were  constructed  in  the  particu- 
lar form,  or  at  the  particular  place  which  was  authorized 
by  the  owner.  (Santa  Monica  L.  &  M.  Co.  v.  Hege,  119 
Cal.  376,  51  P.  555;  Hines  v.  Miller,  supra,) 

Vendor  is  *^owner"  within  Section   1192. 

Sec.  109.  Under  section  1 192  the  vendor,  under  a  con- 
tract of  sale  of  land,  with  knowledge  that  the  vendee  is  con- 
structing a  building  thereon,  must  give  notice  that  he  will 
not  be  responsible  for  the  improvements,  else  his  interest 
in  the  land,  to  its  entire  extent,  becomes  subject  to  liens 
filed  pursuant  to  the  law  regulating  mechanic's  liens. 
(Avery  v.  Clark,  87  Cal.  619,  25  P.  919.) 

So,  where  a  person  enters  into  the  possession  of  a  house 
and  lot  with  the  consent  of  the  owner,  and  makes  repairs 
on  the  house  by  the  permission  of  the  owner,  under  a 
parol  agreement  with  the  owner  to  pay  for  such  repairs, 
and  to  purchase  the  property,  the  mechanics  and  material- 
men who  furnish  materials  and  do  work,  can  enforce 
liens  on  the  premises  for  their  labor  and  materials  even  if 
the  person  who  makes  the  repairs  does  not  effect  a  purchase. 
In  such  case  the  person  who  makes  the  repairs  is  the  agent 
of  the  owner  and  the  owner's  estate  is  bound  bv  the  lien. 
(Moore  v.  Jackson,  4i»  Cal.   109.) 

But  a  person  who  has  a  vendor's  lien  upon  the  property 
Against    which    mechanics'  liens   are    claimed,    is  not  an 
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"owner"  within  the  meaning  of  section  1192.     (Kuscheli;. 
Hunter.  50  P.  397.) 

Nor  is  one  an  *'owner"  within  this  section  who  leased 
machinery  to  persons  in  possession  of  land  under  contract 
to  purchase  the  same,  though  the  machinery  is  affixed  to 
the  soil.     (Jordan  v.  Myres,  58  P.  1061.) 

Work,   etc.   under  section  1191   not  within    eeo- 

tion  1192. 

8cc,  IIO.  Section  1191  of  the  C.  C.  P.  gives  a  lien  ta 
any  person  who  at  the  request  of  the  reputed  owner  of  any 

lot  therein  mentioned  grades,  fills  in,  or  otherwise  improves 

the  same,  or  the  street  or  sidewalk  in  front  of,  or  adjoining 

the  same,  or  constructs  any    areas,  or  vaults   or  cellars,  or 

rooms,  under    said  sidewalks,  or  makes  any  improvements 

in  connection  therewith.     (See  sec.  9,  supra,  for  this  section 

in  full.) 

The  real  owner  of  such  a  lot  is  not  required  to  give  notice 
disclaiming  responsibility  for  work  done  under  the  section 
above  referred  to.  Section  1 192  limits  the  right  to  liens  to- 
the  buildings  or  other  improvements  mentioned  in  section 
1183  and  section  1191,  which  alone  provides  for  work  upon 
a  lot,  etc.,  contains  no  provision  of  this  nature.  (Santa 
Cruz  etc.  Co.  v.  Lyons  117  Cal.  212,  48  P.  1097.) 

In  the  case  above  stated,  it  was  held  that  the  fact  that  the 

real  owner  of  the  lot  knew  of  the  work  while  it   was  being 

performed  and   neither   made    objection  thereto,   nor  gave 

any  notice  that  he  would  not  be  responsible  therefor,  did 

not  entitle  the  contractor  to  a  lien. 

Work,    etG.9  on   mining  claim  wlien  witliin  sec- 
section   1192. 

Sec.  III.  Work  consisting  of  ''drifting  in  a  tunnel"  is 
not  the  construction,  alteration,  or  repair  of  any  building 
or  improvement  on,  or  in,  a  mine,  within  the  meaning  of 
section  1192  and  a  laborer  doing  such  work,  at  the  instance 
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of  a  person  not  the  owner,  is  not  entitled  to  a  lien  therefor 
upon  the  owner's  failure  to  post  notice  of  non-liability,  pro- 
vided for  by  that  section.  (Jurgenson  v.  Diller,  114  Cal. 
491,  46  P.  610.) 

At  page  493  the  court  say: 

''It  is  equitable  to  require  the  owner,  who  sees 
going  forward  an  unauthorized  building  or  other 
beneficial  improvement  upon  his  property,  to  give 
notice  that  he  will  not  be  responsible  therefor 
*  *  *;  but  this  consideration  fails  when  the  work 
consists  in  a  substractive  process — the  removal  of 
the  very  corpus  of  the  property;  as  well  require 
one  who  sees  a  trespasser  cutting  his  timber  to  post 
notice  of  his  non-liability,  under  penalty  of  having 
his  land  subjected  to  a  lien  for  the  labor."  (See 
Hines  v.  Miller,  122  Cal.  517,  55  P.  401.) 

Work,  however,  done  by  lessees  in  sinking  a  shaft  under 
a  lease  from  the  owners  of  a  mine,  which  by  its  terms 
expressly  provides  that  the  lessees  may  sink  shafts  and  run 
tunnels  in  working  and  developing  the  mine,  and  that  the 
lessors  are  to  receive  one-fourth  of  the  gross  output,  must 
be  deemed  done  with  the  knowledge  of  the  owners;  and  in 
the  absence  of  the  notice  by  the  owners  provided  for  in  sec- 
tion 1192  disclaiming  responsibility  therefor,  liens  may  be 
enforced  against  them  by  laborers  employed  in  the  work. 
(Hines  v.  Miller,  aupra]  Hamilton  v.  Delhi  etc.  Co.,  118  Cal. 
148,  50  P.  878;  but  see  Williams  v.  Santa  Clara  etc.  Co.,  66 
Cal.  193,  200,  5  P.  85.) 


Section  1192.  Land  or  estate  therein  of  non-con- 
tracting owner  subject  to  lien.  Scope  of  sec- 
tion. 

Sec.  114.  The  language  of  section  1192  is  that  "every 
building  or  other  improvement  mentioned  in  section  1183 
of  this  code,  constructed  upon  any  lands'*  *  *  ♦  shall  be 
held  to  have  been  constructed  at  the  instance  of  the  owner, 
etc. 
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The  building  or  other  improvement  for  the  construction 
of  which  the  land  or  the  estate  therein  of  the  non-contract- 
ing owner  is  made  subject  to  liens  are  those,  and  those  only, 
which  are  mentioned  in  section  1183,  and  it  follows,  there- 
fore, that  such  owner  is  not  required  to  give  notice  of  non- 
responsibility  in  cases  where  the  building  or  other  improve- 
ment is  one  not  mentioned  in  section  1183  (Jurgenson  v,  Dil- 
ler,  114  Cal.  491,  46  P.  610);  nor  for  work  not  authorized  by 
that  section,  as,  for  instance,  the  grading  or  improving  of  a 
lot  under  section  1191  (Santa  Cruz  etc.  Co.  v.  Lyons,  117 
Cal.  212,  48  P.  1097);  or  for  the  construction  of  swings, 
seats,  etc.     (Lothian  v.  Wood  55  Cal.  159.) 

The  building  or  other  improvement  must  not  only  be  one 
of  those  mentioned  in  section  1183,  but  in  order  to  charge 
the  land  of  the  non-contracting  owner  or  his  estate  therein, 
under  section  1 192,  a  claim  of  lien  must  have  been  filed  in 
accordance  with  the  provisions  of  the  lien  law.  This  sec- 
tion, of  course,  presupposes  a  valid  claim  of  lien  without 
which  there  is  no  right  on  the  part  of  a  lien-claimant  to 
charge  the  land,  or  the  estate  therein  with  his  lien. 

Section  1 192  might  at  first  glance,  seem  to  be  more  limited 
in  its  scope  than  section  1183.  The  latter  section  gives  a 
lien  for  w^ork  done  and  materials  furnished  in  the  **construc- 
tion,  alteration,  addition  to.  or  repair"  of  any  building,  etc., 
or  other  structure.  The  language  of  the  former  section  is 
that  every  building  or  other  improvement  "constructed" 
upon  any  lands,  etc.  A  subsequent  clause  of  the  same  sec- 
tion in  fixing  the  time  after  which  notice  of  non-responsi- 
bility must  be  given,  makes  use  of  the  terms  ^'construction, 
alteration  or  repair."  It  is  believed,  however,  that  the 
scope  of  section  1192  is  as  broad  as  that  of  section  1 183,  and 
that  the  land  or  other  interest  therein  of  the  non-contract- 
ing owner,  may  be  subjected  to  liens  in  those  cases  in  which 
the  latter  section  gives  the  right  to  such  liens. 
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Section    1192.       Knowledi^e    by    non-contraotin^ 
owner  of  Gonstruotion  of  buildlni^,  etc.    Notice. 

See.  IIS.     Section  1192  provides,  inter  alia,  that: 
"Every  building  or  other  improvement  constructed  upon 
any  lands  with  the  knowledge  of  the  owner,  or  the  person 
having   or   claiming   any   interest  therein     ♦     ♦     ♦  shall 
be  subject  to  any  lien,"  etc. 

As  pointed  out  in  a  subsequent  section  (sec.  140,  infra) 
the  power  of  the  legislature,  as  expressed  in  section  1192,  to 
charge  the  property  of  the  non-contracting  owner  with  liens 
grows  out  of  the  doctrine  of  equitable  estoppel.  One  of  the 
essential  element  of  estoppel  is  knowledge  of  the  facts  out  of 
which  the  estoppel  arises,  or  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  inquiry  as  to  those 
facts.  The  general  rule  of  notice  is  declared  in  section  19 
of  the  Civil  Code  of  this  state,  as  follows: 

"Every  person  who  has  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a  partic- 
ular fact  has  constructive  notice  of  the  fact  itself  in  all  cases 
in  which,  by  prosecuting  such  inquiry,  he  might  have 
learned  such  fact." 

The  question  in  every  case  arising  under  section  1192,  is, 
therefore,  whether  the  non-contracting  owner  had  knowl- 
edge of  the  construction  of  the  building  or  other  improve- 
ment upon  his  land,  or  actual  notice  of  circumstances  suffi- 
cient to  put  a  prudent  man  upon  inquiry  by  the  prosecution 
of  which  he  might  have  learned  of  such  construction. 

It  will  be  observed  that  this  section  requires  that  the 
"owner"  shall  have  actual  notice  of  circumstances  sufficient 
to  put  a  prudent  man  upon  inquiry  as  to-  the  fact  of  con- 
struction, but  having  actual  notice  of  such  circumstances, 
he  is  charged  with  notice  of  the  construction  in  all  cases  in 
which  by  prosecuting  such  inquiry  he  might  have  learned 
of  such  construction.  The  cases  cited  in  the  following  sec- 
tions illustrate  and  apply  the  rule  laid  down. 
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Knowledi^e    by   non-contraotin^    owner   of   con- 

struGtion,  etc.     The  deoieione. 

Sec.  114.  In  Moore  v.  Jackson,  49  Cal.  109,  the  lessee 
entered  into  the  possession  of  the  house  and  lot  leased,  with 
the  consent  of  the  owner  and  made  repairs  on  the  house  by 
Ihe  permission  of  the  owner  thereof  under  a  parol  agree- 
ment with  the  owner  to  pay  for  such  repairs,  and  it  was 
held,  under  these  facts,  that  the  owner  had  knowledge  of 
the  construction,  and  that  his  estate  in  the  lot  was,  there- 
fore, subject  to  the  lien  filed  thereon  for  such  repairs. 

So,  in  West  Coast  L.  Co.  v,  Apfield,  80  Cal.  335,  24  P. 
993,  s.  c.  22  P.  231,  where  the  lessor  stood  by  and  saw  his 
tenants  erect  a  building  upon  his  lot,  his  estate  in  the  lot 
was  held  to  be  subject  to  liens  filed  for  work  and  materials 
done  and  furnished  in  the  construction  of  the  building 
where  he  had  failed  to  give  notice  of  non-responsibility. 

Again,  in  Santa  Monica  etc.  Co.  v.  Hege  1 1*)  Cal.  376,  51 
P.  555,  s.  c.  48  P.  69,  the  lessee  xmder  a  verbal  lease^ 
obtained  permission  from  the  lessor  to  construct  certain 
additions  to  the  building  on  the  leased  lot,  and  it  was  held 
that  thereby  the  lessor  was  charged  with  knowledge  and 
that  his  estate  in  the  lot  was  subject  to  the  lien  filed,  no 
notice  disclaiming  responsibility  having  been  given  by 
him. 

Work  done  by  lessees  in  sinking  a  shaft  under  a  lease 
from  the  owners  of  a  mine  which,  by  its  terms,  expressly 
provides  that  the  lessees  may  sink  shafts  and  run  tunnels 
in  working  and  developing  the  mine,  and  that  the  lessors 
are  to  receive  one-fourth  of  the  gross  output,  must  be  deemed 
done  with  the  knowledge  of  the  owners;  and  in  the  absence 
of  notice  given  by  the  owner  disclaiming  responsibility^ 
liens  may  be  enforced  against  them  by  laborers  employed  in 
the  work.  (Hines  r.  Miller,  122  Cal.  517,  55  P.  401.  See 
Hamilton  v.  Mining  Co.,  118  Cal.  148,  50  P.  ;^78.) 

In  another  case  A  went  into  possession  of  certain  lots, 
then  owned  by  B  under  contract  of  jmrchase,  built  and 
paid  for  a  house  thereon,  and  afterwards  removed  the  house 
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upon  the  land  of  C,  as  a  temporary  resting  place,  without  B's 
permission,  and  after  default  in  payment  for  the  lots;  and  it 
was  held  that  it  could  not  be  implied  that  B  furnished  the 
materials  with  which  the  house  was  built,  nor  that  A  act^d, 
at  the  time  of  constructing  the  house,  as  the  agent  of  C,  so 
as  to  subject  G*s  lot  to  a  lien,  notwithstanding  C  failed  to 
give  notice  disclaiming  responsibility.  (Fresno  etc.,  Bank 
V.  Husted,  49  P.  195.) 

Knowledil^e   by    non-contractinij^    owner   of    con- 
struction of  buildini^,  etc.     Corporations. 

Sec.  IIS.  In  Phelps  v.  Maxwell  Creek  G.  M.  Co.,49Cal. 
336,  the  corporation  defendant  leased  its  mine  to  Douglas 
who,  while  in  possession  and  before  his  term  of  lease  expired, 
erected  a  quartz  mill  upon  the  leased  premises,  and 
employed  laborers  and  contracted  with  materialmen  for 
material  for  which  liens  w^ere  sought  to  be  enforced  against 
the  estate  of  the  corporation  in  and  to  the  mine.  During 
the  progress  of  the  work,  the  president  of  the  corporation, 
lessor,  visited  the  premises,  and  w^as  informed  of  the  con- 
struction of  the  quartz  mill,  and  it  was  held  that  this  was 
sufficient  to  charge  the  corporation  with  knowledge  of  the 
fact  that  the  work  was  going  on,  and  since  it  had  not  given 
notice  of  non-responsibility,  to  subject  its  estate  in  the 
premises  with  the  liens. 

Upon  quite  similar  facts,  however,  it  was  held  in  Lothian  v. 
Wood,  55  Cal.  159,  where  a  corporation  had  leased  its  premi- 
ses, and  the  lessee  had  constructed  thereon  certain  build- 
ings upon  which  premises  materialmen  claimed  liens  for 
material  furnished  for  such  buildings  that  the  mere  fact 
that  a  director  of  the  corporation,  on  one  occasion,  was 
present  during  the  construction  of  the  building,  did  not 
constitute  notice  to  the  corporation  so  as  to  charge  its  . 
estate  in  the  premises  with  such  liens.  In  this  case,  how- 
ever, the  structures  were  held  not  to  be  those  against  which 
liens  could  be  claimed  under  the  lien  law. 
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In  Ayers  v.  The  Green  Gold  M.  Co.,  116  Cal.  333,  48  P. 
221,  it  was  held  that  where,  in  an  action  to  enforce  a  lien 
for  work  done  in  cleaning  out  a  tunnel  on  the  mining  prop- 
erty of  a  corporation  defendant,  the  work  was  done  wholly 
upon  the  individual  credit,  of  one  of  the  directors  of  the 
corporation,  and  wholly  apart  from  any  official  relation  of 
such  director  to  the  corporation,  the  doctrine  of  construc- 
tive notice  to  the  corporation  of  the  doing  of  the  work  was 
inapplicable,  and  that  no  lien  could  be  enforced  against  the 
property  of  the  corporation  for  the  work  done  notwithstand- 
ing no  notice  disclaiming  responsibility  had  been  given. 


Knowledi^e  by  non-contractini^  owner  of  intended 

conetruction  of  buildini^,  etc. 

Sec.  116.  Section  1192  subjects  the  land  of  the  non- 
contracting  owner,  or  his  estate  therein,  to  liens  as  well 
when  he  has  knowledge  of  the  intended  construction  of  a 
building  or  other  improvement  thereupon,  as  when  he  has 
knowledge  of  the  actual  present  construction  of  such  build- 
ing or  improvement.  The  rule  of  knowledge  or  notice  is 
the  same  in  either  case. 

In  Evans  v.  Judson,  120  Cal.  282,  52  P.  585,  it  was  held 
that  under  a  lease  for  six  months  giving  the  lessee  the  privi- 
lege to  make  and  remove  certain  improvements,  but  provid- 
ing contingently  that  if  the  improvements  should  be  incor- 
porated with  the  existing  structures,  so  that  removal  would 
leave  the  latter  in  worse  condition  than  at  the  date  of  the 
contract,  they  were  to  become  the  property  of  the  lessor, 
the  lessor  had  sufficient  interest  in  the  contemplated  improve- 
ments, and  sufficient  knowledge  of  the  intentions  of  the 
lessee,  to  make  the  improvements,  to  put  him  upon  inquiry 
as  to  the  nature  of  the  imi)rovements  made,  and  to  charge 
him  with  notice  of  the  improvements,  and  to  make  the  land 
subject  to  the  liens  filed  in  the  absence  of  notice  disclaiming 
responsibility  for  the  improvements. 


124         §117  Liens  op  Mechanics. 

The  court,  at  page  284,  say: 

**  Here  the  term  of  the  lease  was  brief,  and  the 
instrument  provided  contingently  for  the  participa- 
tion of  the  landlord  in  the  benefit  of  the  improve- 
ments ;  it  knew,  therefore,  that  such  improve- 
ments must,  if  made  at  all,  be  made  speedily,  and 
that  they  might  be  of  a  permanent  character;  being 
a  party  thus  materially  interested,  it  had  notice  *of 
circumstances  suflficient  to  put  a  prudent  man  upon 
inquiry  as  to  a  particular  fact,'  viz.:  the  actual 
improvement  which  followed  shortly,  and  was 
charged  with  knowledge  thereof,  for  by  prosecuting 
the  inquiry,  it  might  have  learned  such  fact.'* 
(Citing  section  19  of  the  C.C.  To  the  same  point 
see  Hines  v.  Miller,  122  Cal.  517,  55  P.  4U1;  Santa 
Monica  etc.  v,  Ilege,  11 9  Cal.  376,  51  P.  555;  s.  c. 
48  P.  69;  Moore  v.  Jackson,  49  Cal.  1C9.) 

Notice  of  non-responsibility.    Tlie  statute.    Com- 
ments on. 

Sec.  117.  Section  1192  provides  that  every  building  or 
other  improvement  constructed  upon  any  lands  with  the 
knowledge  of  the  owner,  or  person  having  or  claiming  any 
interest  therein,  etc.,  and  such  land  or  interest,  shall  be 
subject  to  any  lien  filed  in  accordance  with  the  provisions 
of  the  lien  law,  **unless  such  owner  or  person  having  or  claim- 
ing any  interest  therein  shall,  within  three  days  after  he 
shall  have  obtained  knowledge  of  the  construction,  altera- 
tion or  repair,  or  "the  intended  construction,  alteration  or 
repair,  give  notice  that  he  will  not  be  responsible  for  the 
same,  by  posting  a  notice  in  writing  to  the  effect,  in  some 
conspicuous  place  upon  said  land,  or  upon  the  building  or 
other  improvement  situated  thereon.*'  (See  sec.  10,  chap. 
I,  supra,  for  the  section  in  full,  amendments  and  notes.) 

Section  1192,  as  we  have  seen,  is  based  upon  the  equita- 
ble doctrine  of  estoppel  the  foundation  for  which  is  stated 
to  be  that  where  a  land  owner  stands  by  and  knowingly  and 
silently  permits  another  person  to  expend  money  in  the 
construction  of  buildings  or  other  improvements  upon  his 
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land  on  the  supposition  that  such  other  person  owns  the 
land,  he  cannot  afterwards  defeat  mechanics*  liens  for  such 
construction  by  insisting  that  the  land  is  his  own.  It  be- 
comes the  duty  of  the  real  owner  in  such  case,  as  soon  as  he 
has  knowledge  of  the  facts,  to  notify  the  person  who  is  con- 
structing, or  who  contemplates  constructing  such  buildings 
or  other  improvements,  of  his  estate  or  interest  in  the  land. 
If  he  fails  to  give  such  notice  the  plainest  principles  of 
equity  justly  and  forever  estop  him  from  setting  up  his  title 
to  the  land  in  opposition  to  such  liens. 

Section  1 192  has  given  statutory  force  and  effect  to  this 
principle,  and  has  prescribed  the  mode  of  giving,  and  the 
contents  of,  the  notice  which  shall  V)e  deemed  sufficient. 


Notice  of  non-responsibility.    Statutory  require- 
ments of  notice. 


J.  118.  In  equity,  notice  by  the  real  owner  of  the 
land  to  the  person  improving  or  contemplating  improving 
the  same,  is  not  required  to  be  in  any  particular  form,  and 
it  may  be  either  oral  or  in  writing.  The  notice  under  sec- 
tion 1 192,  however,  must  be  in  writing,  but  there  is  nothing 
in  the  statute  which  requires  it  to  be  signed  or  subscribed 
by  the  owner  giving  notice.  Signing  or  subscribing  the 
notice,  therefore,  is  not  necessary  to  its  validity  where  the 
notice  otherwise  shows,  as  it  must  show,  who  is  the  owner 
giving  notice.  (See  Joost  v.  Sullivan,  111  Cal.  294,  43  P. 
896,  sustaining  the  validity  of  a  memorandum  of  contract 
which  was  not  signed.) 

Section  1192  requires  the  owner  to  *'give  notice  that  he 
will  not  be  responsible  for  the  same  ( that  is,  for  the  con- 
struction of  the  building  or  other  improvement  mentioned 
in  section  1183),  by  posting  a  notice  in  writing  to  the 
effect,"  etc. 

The  contents  of  the  notice  must,  under  this  provision,  be 
sufficient  to  show  who  the  person  is  giving  notice  and  who 
disclaims  responsibility.     The  notice  must,  therefore,  state 
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the  name  of  the  owner  giving  notice  and  contain  a  state- 
ment to  the  effect  that  the  person  named  will  not  be  respon- 
sible for  the  construction,  or  the  intended  construction,  of  the 
building  or  other  improvement.  The  statute  requires  no 
other  statement. 


Notice   of  non-responsibility.      Time  of    posting 

notice. 

Sec.  119,  Section  1192,  inter  alia,  provides  that  the 
**owner"  of  the  land,  or  the  person  having  or  claiming  an 
interest  therein,  **shall  within  three  days  after  he  shall  have 
obtained  knowledge  of  the  construction,  alteration  or  repair, 
or  the  intended  construction,  alteration  or  repair,  [of  the 
building  or  other  improvement  mentioned  in  section  1183] 
give  notice  that  he  will  not  be  responsible  for  the  same,  by- 
posting"  etc. 

Knowledge  by  the  non-contracting  owner  of  the  construc- 
tion, alteration  or  repair,  or  of  the  intended  construction, 
alteration  or  repair,  of  the  building  or  other  improvement, 
or  actual  notice  of  circumstances  sufficient  to  put  a  prudent 
man  upon  inquiry,  as  to  such  fact  (see  116,  supra)  is  the 
event  or  time  within  three  days  after  which  the  owner  must 
give  notice  by  posting,  etc. 

It  will  be  observed  that  it  is  made  the  duty  of  the  owner, 
if  he  wishes  to  prevent  his  land  from  being  charged  with 
liens  under  this  section,  to  give  notice  disclaiming  responsi- 
bility as  well  when  he  has  obtained  knowledge,  or  has 
actual  notice,  etc.,  of  the  actual  present  construction,  etc., 
as  when  he  has  knowledge  of  actual  notice,  etc.,  of  the 
intended  construction,  etc.,  of  the  building  or  othertimprove- 
ment.  In  either  case  the  time  within  which  to  give  notice 
is  limited  to  three  days  after  he  has  obtained  knowledge  or 
has  actual  notice,  etc. 


Property  Subject  to  Lien.  §1!30         127 

Notice  of  non-reeponsibility.    Manner  of  poetini^ 

notice. 

Sec.  ISO.  Section  1192,  inter  alia,  provides  that  the 
notice  shall  be  given  "by  posting  a  notice  in  writing  to  the 
effect  in  some  conspicuous  place  upon  said  land,  or  upon 
the  building  or  other  improvement." 

The  modes  of  posting  the  notice  are  pointed  out  by  the 
statute — (1)  upon  the  land  or  (2)  upon  the  building  or 
structure.  The  first  mode  evidently  is  intended  for  cases  of 
intended  construction  and  the  second  for  actual  present  con- 
struction. The  statute,  however,  must  be  followed.  A  fail- 
ure to  comply  with  it  will  subject  the  non-contracting  owner 
to  the  liability  imposed  upon  him  by  it. 

The  notice  must  also  be  posted  in  a  "conspicuous  place. ^'^ 
If,  therefore,  the  notice  is  not  posted  in  a  conspicuous  place,, 
the  lien  will  attach  to  the  land.  (Silvester  v.  Coe  Quartz  M. 
Co.,  80  Cal.  510,  22  P.  217.) 

Notice  of  non-reeponsibility.    Effect  of  failure  to 

i^ive  notice. 

Sec.  131.  Section  1192,  inter  alia,  provides  that  the 
land  or  the  interest  therein  of  the  non-contracting  owner  or 
the  person  having  or  claiming  an  interest  therein  shall  be 
subject  to  any  liens  filed  in  accordance  with  the  provisions 
of  this  chapter,  unless  such  owner  shall  give  the  notice 
therein  provided  f6r. 

Given  that  the  building  or  other  improvement  is  one  of 
those  mentioned  in  section  1183;  that  it  was  constructed 
upon  the  land  of  the  non-contracting  owner  or  person  hav- 
ing or  claiming  an  interest  therein,  and  with  his  knowledge 
or  with  actual  notice  of  facts  sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  the  fact  of  the  construction  or  intended 
construction,  etc.,  and  that  a  valid  claim  of  lien  has  been 
filed  in  accordance  with  the  provisions  of  the  lien  law — the 
effect  of  a  failure  of  such  owner,  or  other  person,  to  give 
notice  of  non-responsibility,  is  to  charge  the  land  or  the 
estate  therein  of  such  person  with   the   lien.      (Harlan  i\ 


128         §122  Liens  of  Mechanics. 

Stufflebeem,  87  Cal.  r)(»8,  25  P.  686;  West  Coast  L.  Co.  v. 
Newkirk,  80  Cal.  275,  22  P.  231;  Fuquay  r.  Stickney,  41 
Cal.  583.) 

But  it  does  not  render  him  personally  liable.  (West 
Coast  L.  Co.  V.  Newkirk,  supra.) 

But  all  the  facts  stated  must  exist  as  a  foundation  for  a 
right  to  a  lien  upon  the  property  of  the  non-contracting 
owner  under  section  1192.  If,  for  instance,  the  building  or 
improvement  is  one  not  mentioned  in  section  1183,  though 
it  may  have  been  constructed  with  the  actual  knowledge  of 
the  owner  of  the  land,  such  land  is  not  chargeable  with  liens 
notwithstanding  the  non-contracting  owner  has  not  given 
notice  of  non-responsibility.  (Santa  Cruz  etc.  Co.  v. 
Lyons,  117  Cal.  212,  48  P.  1097;  Lothian  v.  Wood,  55  Cal. 
159.) 

So,  if  such  owner  neither  has  knowledge  of  the  construc- 
tion or  of  the  intended  construction,  etc.,  of  the  building 
nor  actual  notice  of  circumstances,  etc.,  his  land  cannot  be 
charged  with  liens,  though  every  other  requirement  of  sec- 
tion 1192  has  been  fulfilled. 


Particular  Property.    Homeetead. 

Sec,  ia».  Section  1241  of  the  Civil  Code  as  it  stood 
upon  the  amendment  to  it  of  J  880,  provided: 

**The  homestead  is  subject  to  execution  or  forced  sale  in 
satisfaction  of  judgments  obtained:     *     *     * 

2.  On  debts  secured  by  mechanics',  laborers'  or  vendors' 
liens  upon  the  premises;     *     *     *  " 

In  1887  (  Stat.  1887,  81  )  this  subdivision  of  section  1241 
was  amended  so  as  to  read: 

**  2.  On  debts  secured  by  mechanics,  contractors,  sub- 
contractors, artisans,  architects,  builders,  laborers  of  every 
class,  materialmen's  or  vendors'  liens  upon  the  premises." 

Section  1240  of  the  same  code  also  provides: 

**The  homestead  is  exempt  from  execution  or  forced  sale, 
except  as  in  this  title  provided." 
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In  Richards  V.  Shear,  70  Cul.  187,  11  P.  607,  materials 
were  furnished  by  the  plaintiff  to  the  husband,  to  be  used, 
and  which  were  used,  in  the  construction  of  a  building  on 
the  homestead  premises.  The  materials  were  furnished 
after  the  property  had  been  impressed  with  the  homestead. 
It  was  held  that  under  section  1241  of  the  Civil  Code  as  it 
stood  in  1886,  the  plaintiff  was  not  entitled  to  a  lien  upon 
the  homestead  for  the  materials  furnished. 

In  Walsh  r.  McMenomy,  74  Cal.  350,  16  P.  17,  the 
materials  were  furnished  before  the  homestead  was 
declared  upon  the  premises  but  the  claim  of  lien  was  filed  for 
record  after  the  record  of  the  declaration  of  homestead. 
This  case  arose  under  section  1241  as  it  stood  in  1885,  and 
it  was  held  that  the  materialman  was  not  entitled  to  a  lien 
upon  the  premises  and  that  such  lien  could  not  be  enforced 
against  the  premises. 

Under  the  section  as  it  now  stands  upon  the  amendment 
of  1887,  the  homestead  premises  are  subject  to  liens  and 
such  liens  can  be  enforced  without  the  joint  action  of  the 
husband  and  wife.  (Palmer  v.  Lavigne,  104  Cal.  30,  37  P. 
775.) 

Public  Corporations. 

Sec.  133.  The  state  is  not  bound  by  the  general  words 
of  a  statute  which  would  operate  to  trench  upon  its  sover- 
eign rights,  injuriously  affect  its  capacity  to  perform  its 
functions,  or  establish  a  right  of  action  against  it. 

This  is  the  rule  of  statutory  construction  and  it  is  mislead- 
ing to  say  that  this  construction  is  adopted  on  the  ground 
of  public  policy.  The  import  of  the  language  is  not  limited 
because  it  would  be  against  public  policy  to  give  to  the 
words  their  natural  effect,  but  because,  in  view  of  familiar 
rules  of  construction,  a  different  intent  is  manifested  in  the 
language  used. 

The  government  was  created  and  shaped  by  the  constitu- 
tion.    It  is  not  an  end  in  itself,  but  a  mere  instrumentality 

Lieni  of  licchanici  9 
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for  public  service.  Its  powers  and  functions  exist  only  for 
the  people.  One  of  its  functions  is  to  enact  laws  for  the 
government  of  the  inhabitants  within  its  limits,  thereby 
affording  them  protection  and  advancing  their  general  wel- 
fare. The  property  it  holds  is  simply  to  enable  it  to  per- 
form the  service  required  of  it.  It  is  as  much  devoted  to 
public  use  as  are  the  streets  and  highways,  though  in  a  dif- 
ferent way;  and  it  is  generally  held  by  a  different  tenure. 

Instead  of  being  the  natural  and  obvious  conclusion  that 
a  general  law,  providing  remedies  for  private  individuals, 
was  intended  to  enable  a  creditor  of  the  state  to  seize  this 
property  for  the  satisfaction  of  his  debt,  it  would  be  a  most 
unnatural  inference. 

The  constitution  has  itself  provided,  as  the  only  means 
which  the  state  has  for  the  payment  of  its  debts,  the  exer- 
cise of  the  sovereign  power  of  taxation.  And  for  each 
political  subdivision  the  rule  is  the  same.  These  revenues 
are  divided  into  specific  funds,  and  one  furnishing  labor  or 
materials  to  the  state  knows  to  what  he  must  look  for  pay- 
ment. He  becomes  a  creditor  of  a  specific  fund,  and  has  no 
rights  except  with  reference  to  such  fund. 

The  law  conferring  the  right  to  a  mechanic's  lien  implies 
a  right  of  action  to  enforce  it.  One  cannot  sue  the  state, 
unless  expressly  authorized  by  statute,  and  this  principle  is 
embodied  in  our  constitution.  General  statutes  creating 
new  remedies  for  individuals  have  never  been  held  to 
authorize  such  suits. 

Under  the  constitution  and  laws  of  this  state  regulating 
mechanic's  liens,  therefore,  no  public  property  or  public 
building  is  subject  to  a  mechanic's  lien,  and  none  can  be 
enforced  against  a  school  house  erected  by  a  public  school 
district.  (Mayrhofer  v.  Board  of  Education,  89  Cal.  110, 
26  P.  646.) 

A  monument  erected  upon  and  used  as  an  adornment  of 
one  of  the  public  parks  of  a  municipality,  and  which  is 
aflfixed  to  the  freehold,  becomes  a  part  of  the  land,  and  is 
the  property  of  the  municipality,  and  cannot  be  made  the 
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subject  of  a  lien  for  labor  or  materials,  though  built  by 
private  contribution.  ((Iriffith  v.  Happersberger,  86  Cal. 
605,  25  P.  137,  487.) 

In  Bates  v,  Santa  Barbara  County,  90  Cal.  543,  27  P.  438, 
the  defendant  erected  a  hall  of  records  upon  a  public  block 
which  was  to  be  used  bv  the  defendant  county  for  public 
purposes,  and  it  was  held  that  a  mechanic's  lien  for  work 
and  materials  could  not  be  enforced  against  such  building. 
But  it  was  further  held  that  where  a  materialman  or 
mechanic  who  had  furnished  materials  to  or  had  done  work 
for  a  contractor  in  the  erection  of  such  building,  gives  writ- 
ten notice  to  the  county  (owner),  of  his  claim  under  section 
1184  of  the  C.C.P.,  the  lien-claimant  acquires,  as  against 
the  contractor,  a  prior  right  of  payment  of  his  claim  from 
the  unpaid  portion  of  the  contract  price,  and  that  this  right 
as  against  the  contractor  did  not  depend  upon  the  legality 
of  the  building  contract  or  upon  the  right  to  acquire  a  lien. 
(Sub.  15,  sec.  690,  of  the  C.C.P.,  expressly  exempts  public 
buildings  and  property  from  execution.) 

Mininil^  claims.    What  is  a  minini^  claim  within 

the  meanini^  of  the  lien  law. 

Sec.  134.  Section  1183  of  the  C.C.P.,  with  reference  to 
mining  claims,  provides: 

"And  any  person  who  performs  labor  in  any  mining  claim 
or  claims,  has  a  lien  upon  the  same,  and  the  works  owned 
and  used  by  the  owners  for  reducing  the  ores  from  such 
mining  claim  or  claims,  for  the  work  or  labor  done,  or 
materials  furnished  by  each  respectively,'*  etc. 

The  right  to  a  lien  upon  a  mining  claim  differs  in  no 
respect  from  the  right  to  a  lien  upon  the  other  proj)erty 
mentioned  in  section  1183.  This  branch  of  the  subject 
does  not,  therefore,  require  special  consideration.  ( I ) 

(1)  The  amendment  of  1885  to  section  1183  which  struck  out  the 
words  **  mining  claim  "  hefore  the  word  "  building,  '*  (see  note  3  to  sec. 
1,  chap.  I,  supra)  has  raised  doubt  whether,  as  that  section  now  stands, 
materialmen  are  entitled  to  liens  for  materials  furnished   for  mining 
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There  is  one  matter,  however,  involved  in  it  which 
requires  presentation.     What  is  a  mining  claim? 

The  term  "  mining  claim  "  has  always  been  applied  to  a 
portion  of  mineral  lands  to  which  the  right  of  exclusive 
possession  and  enjoyment  by  private  persons  has  been 
asserted  by  actual  occui>ation,  or  by  compliance  with  local 
mining  laws,  rules,  customs  or  usages.  Land,  the  title  to 
which  is  held  under  a  Spanish  or  Mexican  grant,  although 
mineral  in  character,  is  not  a  mining  claim  within  the 
meaning  of  section  II80.  (Williams  v.  Santa  Clara  M. 
Asso.,  66Cal.  19:5,5  P.  85.) 

The  words  *' mining  claim"  in  the  statute  include  *' min- 
ing ground  "  and  all  ''  mines  "  whether  the  title  thereto  is 
inchoate  or  perfect.  But  the  lien  will  not  extend  to  adja- 
cent land  which  is  not  mineral  in  character  ;  though  the 
inclusion  of  non-mineral  land  in  the  notice  of  lien  will 
not  vitiate  it,  if  any  part  of  the  land  is  a  mine,  the  court 
having  the  power  to  adjust  the  rights  of  the  parties  by  its 
decree.     (Bewick  v.  Muir,  83  Cal.  368,  23  P.  389.) 

At  page  372  the  court  say: 

**  The  decision  in  Williams  v.  Santa  Clara  M. 
Asso.,  supray  is  not  in  conflict  with  this.  Although 
there  are  some  expressions  in  the  opinon  in  that 
case  which  seem  to  countenance  the  opposite  view, 
we  think  that  what  was  decided  was  merelv  that 
the  adjacent  land  which  the  defendant  held  under 
a  Spanish  grant,  was  not  mineral  land,  or  appurt- 
enant thereto.  Such  land  was,  therefore,  not  a 
mine  or  a  mining  claim  in  any  sense,  and,  conse- 
quently, was  not  liable  as  such." 

claims.  It  will  be  observed  that  a  lien  is  now  expressly  given  upon  mining 
claims  for  labor  performed,  but  that  there  is  now  no  such  express  provision 
with  reference  to  materials  furnished.  (See  sec.  266,  tn/ra.)  Section 
1187  of  the  C.C  P.  also  expressly  provides  for  the  time  of  filing  a  claim 
of  lien  for  labor  performed  upon  or  in  a  mining  claim,  but  does  not  pro- 
vide for  a  claim  for  materials  furnished  therefor.  The  reason  for  these 
express  and  special  provisions  with  reference  to  labor  and  for  the  absence 
of  like  provisions  with  reference  to  materials,  is  not  clear.  The  only 
explanation  that  suggests  itself  is  that  the  legislature,  bv  the  amend- 
ment referred  to,  intended  to  deny  to  materialmen  the  right  to  liens  on 
mining  claims. 
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Minini^  claims,  continued. 

8e€\  IttS.  Land  held  under  an  agricultural  patent  from 
the  United  States  is  not  subject  to  a  lien  for  the  wages  of 
laborers  employed  in  working  a  mine  upon  it.  Such  land 
is  not  a  mining  claim  within  the  meaning  of  section  1183 
of  the  C.C.P.  (Morse  v.  De  Ardo,   107  Cal.  622,  40  P.  1018.) 

The  court  at  page  625,  say: 

''In  Bewick  v,  Muir,  supra,  which  respondent 
contends  modifies  and  explains  the  law  declared 
in  Williams  v.  Santa  Clara  M.  Asso.,  supra  ,  this 
court  was  called  upon  to  decide  whether  the 
phrase  'mining  claim*  of  the  lien  law  included 
mining  claims  after  the  possessory  right  or  claim 
had  matured  into  a  perfect  title  by  the  issuance  of 
a  mineral  patent  from  the  United  States;  and  this 
was  all  it  was  called  upon  to  decide.  This  court 
said:  *The  words  mining  claim,  as  used  in  the  law, 
have  no  reference  to  the  different  stages  in  the 
acquisition  of  the  g;jvernment  title.  In  our 
opinion  it  includes  all  mines,  whether  the  title  is 
inchoate,  as  in  the  case  of  a  mining  claim,  in  its 
strict  sense,  or  perfect,  as  in  the  case  of  a  fee- 
simple  title.'  Reference  to  the  record  in  this  last- 
named  case  discloses  not  only  that  the  complaint 
pleaded  that  all  the  mining  land  and  ground 
described  therein  were  mining  claims,  but  that  the 
court  in  its  findings  so  declared.  In  the  case  at 
bar  there  is  no  such  finding. 

"It  follows,  therefore,  that  the  further  expressions 
of  the  court  in  Bewick  v.  Muir,  supra,  were  not 
only  unnecessary  to  the  decision,  but  were 
addressed  to  a  condition  neither  involved  in  nor 
presented  by  the  facts  of  the  case  *  *  *  *  ^ 
We  must  turn,  therefore,  to  Williams  v.  Santa 
M.  Asso.,  [sec.  124,  svpra,]  as  containing  the  last 
authoritative  expression  of  the  court  upon  the 
question,  and  we  deem  its  reasoning  to  be  unas- 
sailable and  its  conclusions  determinative  of  the 
case  at  bar/' 
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Mining  claims  severally  located  on  the  same  ledge  and 
consolidated  in  one  mining  company  and  worked  by  it  as 
one  mine,  may,  for  the  purposes  of  the  lien  law,  be 
regarded  and  treated  as  a  single  claim  and  declared  on  as 
such.     (Hamilton  v.  Delhi  M.  Co.,  118  Cal.  148,  50  P.  378.) 


Area  of  land  subjeGt  to  lien.     The  statute. 

8c€.  146.  Section  1 185  of  the  C.  C.  P.,  provides: 
**The  land  upon  which  any  building,  improvement 
[99]  well  [99],  or  structure  is  constructed,  together  with  a 
convenient  space  about  the  same,  or  so  much  as  may  be 
required  for  the  convenient  use  and  occupation  thereof, 
[  73-4  ]  to  be  determined  by  the  court  on  rendering  judg- 
ment [  73-4  ],  is  also  subject  to  the  lien,*'  etc.  (See  sec.  3, 
supra^  for  sec.  1185  in  full,  amendments  thereto,  notes 
thereon,  and  explanation  of  figures  and  brackets.) 

Section  6  of  the  lien  act  of  1850  (  stats.  1850,  511;  1850- 
3,  808)  provided  that  *'The  land  upon  which  any  building 
shall  be  erected,  together  with  the  space  around  the  same 
not  exceeding  five  hundred  square  feet,  clear  of  the  build- 
ing, shall  also  be  subject  to  the  above  lien,"  etc. 

Section  4  of  the  lien  act  of  1856  (  stat.  1856,  204  )  struck 
out  the  provision  in  the  former  statute  with  reference  to 
*'five  hundred  square  feet"  and  substituted  therefor, — 
**  together  with  a  convenient  space  around  the  same,  or  so 
much  as  may  be  required  for  the  convenient  use  and 
occupation  of  the  premises." 

Subsequent  enactments  of  the  lien  law  and  the  amend- 
ments thereto  have  left  the  provisions  iust  quoted,  with 
reference  to  the  area  of  land  which  could  be  subjected  to 
liens,  in  substantially  the  same  language  in  which  it  is  now 
found  in  section  1 185  of  the  C.C.P. 
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What   is  Gonvenidnt   epace    of   land    about  the 

building. 

See.  187.  The  land  upon  which  the  building  or  other 
structure  or  improvement  is  constructed  is  necessarily 
subject  to  liens  and  they  cover  the  owner's  estate 
in  the  land  whatever  it  may  be.  (Sidlinger  v.  Kerkow, 
82  Cal.  42,  22  P.  932;  Sachse  v.  Auburn,  96  Cal. 
650,  30  P.  800;  Willamette  etc.  Co.  v.  Kremer,  94  Cal.  205, 
29  P.  633;  S.  C.  24  P.  1026.) 

But  if  the  lien  claimant  would  claim  more  land  than 
that  covered  by  the  building  or  other  structure  or  improve- 
ment, he  must  make  proper  averments  in  his  complaint 
and  obtain  the  determination  of  the  court  in  the  judgment 
foreclosing  his  lien  not  only  that  a  convenient  space  is 
required  for  the  use  and  occupation  of  the  building  but  also 
the  extent  of  the  additional  land  thus  required.  This 
branch  of  the  subject  belongs  more  properly  to  the  chapter 
upon  Pleading  and  Practice  and  to  those  sections  of  that 
chapter  which  treat  of  the  complaint,  findings  and  judg- 
ment.    (See  sees.  396,  440,  447,  iufra.) 

The  question  here  is.  What  is  a  convenient  space  of  land 
about  the  building? 

Section  11S5  of  the  C.C.P.  should  be  construed  to  mean 
such  space  or  area  of  land  as  is  necessary  to  the  enjoyment 
of  the  building,  etc.,  keeping  in  view  the  purpose  for  which 
it  has  been  constructed.  The  uses  to  which  the  building  is 
to  be  put  must  manifestly,  many  times,  determine  the 
quantity  of  land  necessary  to  the  convenient  use  and 
occupation  thereof.  If  erected  as  a  mill  for  sawing 
lumber,  the  space  required  for  a  log  and  lumber  yard  would 
be  regarded  as  necessary  to  its  use,  while  like  space  around 
a  similar  building  for  a  watch  factory  might  not  be  at  all 
necessary.  This  thing  should  be  borne  in  mind, — it  is  for 
the  convenient  use  and  occupation  of  the  building  that  the 
land  about  the  same  is  given  by  our  statute.  A  flouring 
mill  erected  upon  a  large  grain  ranch  would  require  a  given 
space  around  it  for  the  purposes  incidental  to  its  operations; 
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it  might  require  the  whole  ranch  to  create  business  for  it, 
but  it  would  not  follow,  under  our  statute,  that  the  entire 
ranch  would  be  sub  ect  to  a  lien  for  its  erection. 

ft 

Upon  such  reasoning  it  was  held  that  a  race  track  cover- 
ing about  sixty  acres  of  ground,  with  its  training  stables, 
grandstand,  corrals,  and  other  improvements  belonging  to 
an  Agricultural  Park  Association,  and  situated  upon  its 
fair  grounds,  was  not  necessary  to  the  convenient  use  and 
occupation  of  a  building  erected  for  a  hotel,  clubhouse  and 
saloon  upon  such  fair  grounds  tract,  and  could  not  be  made 
subject  to  a  lien  for  the  erection  of  such  building.  (Tunis  v. 
Lakeport  A.  P.  Asso.,  98  Cal.  285,  33  P.  03,  447.) 

At  page  287,  the  court  say: 

'*In  the  present  case  it  is  easy  to  see  that  the  race- 
track with  its  training  stables,  grandstand,  corrals 
and  other  improvements,  may  be  necessary  to 
create  business  for  the  hotel,  clubhouse  and 
saloon,  for  which  the  building  in  question  was 
constructed,  but  it  is  not  at  all  apparent  that  they 
are  necessary  to  the  convenient  use  and  occupation 
of  the  building  for  the  purposes  indicated.  Their 
uses  are  foreign  to  its  purposes  except  as  they  tend 
to  bring  custom  to  its  doors." 

The  same  rule  applies  to  a  dwelling-house.  The  statute 
does  not  contemplate  that  sufficient  land  around  the  house 
to  support  the  owner  while  living  there,  should  be  set  apart, 
and  it  is  error  for  the  court  to  set  apart  forty  acres  of  land 
around  a  dwelling-house  as  being  required  for  the  con- 
venient use  and  occupation  thereof.  (Cowan  v.  Griffith, 
108  Cal.  224,  41  P.  42.) 

In  Thompson  and  Boyle  Co.  v.  Waite,  (Superior  Court  L. 
A.  Co.,  1900,  Judge  Trask,)  a  well  had  been  constructed  for 
the  purpose  of  pumping  water  with  which  to  irrigate  some 
twenty  acres  of  farm  lands.  Judgment  was  rendered  in 
favor  of  the  plaintiff,  a  materialman,  for  the  foreclosure  of 
its  lien  upon  the  well,  and  the  question  arose  as  to  the  area 
of  land  necessary  **for  the  convient  use  and  occupation"  of 
the  well.     It  was  held  that  the  statute  did  not  authorize  the 
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court  to  subject  the  whole  ranch  to  the  lien  and  it  was  ac- 
cordingly decreed  that  plaintiff  should  have  a  lien  upon 
such  area  of  land  about  the  well  as  would  be  required  for 
the  operation  of  the  well  and  a  right  of  way  through  the 
farm  from  the  well  to  the  public  highway. 


Area  of  land  covered  by  lien.     Mlnlni^  claim. 

»cc.  laS-  Section  1183  of  the  C.C.P.  provides  that  any 
person  w^ho  performs  labor  in  any  mining  claim  or  claims, 
has  a  lien  upon  the  same.  It  will  be  observed  that  the  lien 
is  not  given  upon  the  *'mine,"  but  upon  the  **mining  claim. '^ 
Strictly  speaking  a  "mining  claim"  cannot  be  constructed^ 
altered  or  repaired  as  provided  in  the  statute.  The  inten- 
tion of  the  law  makers,  therefore,  seems  to  have  been  to 
give  a  lien  upon  the  whole  mining  claim  for  work  done  on, 
and  for  materials  furnished  for  and  used  in,  any  mining 
claim,  or  any  building,  or  other  structure  or  improvement, 
constructed  in  or  upon  the  mining  claim. 

One  who,  therefore,  performs  labor  in  i\ny  pit,  shaft,  or 
gallery  of  a  mine,  is  entitled  to  a  lien  on  the  whole  mining 
claim.  (Helm  v.  Chapman,  66  Cal.  291,  5  P.  352;  Williams 
V.  Mining  Co.,  102  Cal.  134,  140,  34  P.  7i»2,  36  P.  388.) 

The  whole  mining  claim  being  subject  to  a  lien,  one  wha 
furnishes  material  to  be  used,  and  which  is  used,  in  repair- 
ing the  improvements  of  several  separate  structures  on  a 
mining  claim,  is  entitled  to  a  lien  upon  the  whole,  and  is 
not  limited  to  the  separate  structures  on  which  the  repairs 
are  made.  (Silvester  v.  Coe  Quartz  M.  Co.,  80  Cal.  510,  22 
P.  217;  Williams  v.  Mining  Co.,  supra  ) 

But  the  lien  will  not  extend  to  land  not  mineral  in  char- 
acter.    (Bewick  v.  Muir,  83  Cal.  368,23  P.  389.) 


Chapter  VII. 

PERSONS     WHO     MAY     SUBJECT    PROPERTY     TO 

LIEN. 
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Persons  who  may  subject  property  to  Hen.    The 

statute. 

Sec.  ia9.  Section  1183  of  the  C.C.P.  provides  that  the 
persons  therein  named  performing  labor  and  furnishing 
materials,  etc.,  shall  have  liens  upon  the  property  upon 
which  they  have  bestowed  labor  or  for  which  they  have 
furnished  materials,  for  the  value  of  the  labor  done  and 
materials  furnished,  "[85]  whether  at  the  instance  of  the 
owner  or  of  any  other  person  acting  by  his  authority,  or 
under  him,  as  contractor  or  otherwise;  and  any  person  who 
performs  labor  in  a  mining  claim  or  claims,  has  a  lien  upon 
the  same,  and  the  works  owned  and  used  by  the  owners  for 
reducing  the  ores  from  such  mining  claim  or  claims,  for  the 
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work  or  labor  done,  or  materials  furnished  by  each,  respect- 
ively, whether  done  or  furnished  at  the  instance  of  the 
owner  of  the  building  or  other  improvement,  or  his  agent; 
and  every  contractor,  subcontractor,  architect,  builder,  or 
other  person  having  charge  of  any  mining,  or  of  the  con- 
struction, alteration,  [87]  addition  Jo  [87],  or  repair,  either 
in  whole  or  in  part,  of  any  building  or  other  improvement 
as  aforesaid,  shall  be  held  to  be  the  agent  of  the  owner  for 
the  purposes  of  this  chapter."     [85.] 

(That  part  of  section  11 83  above  quoted  was  introduced 
into  it  by  the  amendment  of  1885  (Stat.  1885,  143).  See 
chap.  I,  sec.  1,  supra,  for  section  1183  in  full,  amendments 
thereto,  notes  thereon  and  explanation  of  figures  and  brack- 
ets.) 

Legislative  power  to  chari^e  property  with  lien. 

Foundation  of  rii^ht  to  lien. 

Sec.  ISO.  The  lien  of  the  mechanic  is  not  based  upon 
the  statute.  (Dore  v.  Sellers,  27  Cal.  594;  Davis  v.  Livings- 
ton, 29  Cal.  291.)  Yet  the  lien  is  a  statutory  creation, 
(Spinney  v.  Griffith,  98  Cal.  153,  32  P.  974;  sec.  24,  supra,) 
since  the  statute  alone  gives  the  right  to  it. 

It  is  not  an  obligation,  but  a  mere  incident  to  an  obliga- 
tion. It  is  not  a  right  which  in  itself  is  enforceable;  it  is 
rather  a  remedy  provided  by  law,  by  which  priority  of  pay- 
ment of  the  debts  of  laborers  and  others  for  their  labor  and 
materials  is  secured,  and  by  which  payment  thereof  may  be 
enforced,  when  the  right  to  a  lien  under  the  statute  has  been 
perfected,  by  foreclosing  the  lien. 

The  right  to  a  mechanic's  lien  depends,  therefore,  for  its 
existence,  upon  the  statute  creating  it,  but  the  foundation 
of  the  lien  is  an  obligation,  or,  to  be  more  specific,  an  obliga- 
tory contract  (Fish  v.  McCarthy,  96  Cal.  484,  31  P.  529), 
while  the  right  to  enforce  it  depends  upon  the  performance 
of  labor,  or  the  furnishing  of  materials  in  pursuance  of, 
and  under  and  in  accordance  with,  the  terms  of  such  con- 
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tract,  and  also  in  substantial  conformity  with  the  require- 
ments of  the  statute.  (Morris  v,  Wilson,  97  Cal.  644,  32  P. 
801.  This  statement  excludes  estoppel  under  section  1192 
of  the  C.C.P.  for  which  see  sec.  140,  infra.) 

It  is  a  fundamental  rule  of  property  that  no  person  can 
be  disturbed  in  the  possession,  or  in  the  enjoyment,  of  his 
property,  nor  can  it  be  taken  from  him,  without  his  consent. 
(Bowen  v,  Aubrey,  22  Cal.  566,  571;  Latson  v.  Nelson,  11 
Pac.  C.  L.  J.  589;  concurring  opinion  of  Fox,  J.,  Kellogg  r. 
Howes,  81  Cal.  170,  181,  22  P.  509.)  The  legislative  power 
may  impose  reasonable  restrictions  upon  the  use  of  his 
property,  may  prescribe  the  form  and  mode  by  which,  and 
the  conditions  upon  which,  the  title  to  it  may  be  conveyed 
or  charged,  and  limit  the  power  of  disposition  of  it  by  last 
will  and  testament;  but  the  sole  power  and  authority  to  con- 
vey and  charge  his  property  reside  in  its  owner. 

Mechanics'  liens  are  no  exception  to  these  limitations  upon 
legislative  power  over  private  property.  The  legislature 
may  declare  the  conditions  of  ownership  of  property  under 
which  that  property  shall  be  charged  with  mechanics*  liens, 
but  it  cannot  directly  charge  the  property  with  such  liens. 
It  is  from  this  standpoint  of  fundamental  law  that  statutes 
giving  liens  to  mechanics  and  others  proceed.  (Hicks  v, 
Murray,  43  Cal.  515;  Fuquay  v.  Stickney,  41  Cal.  583;  Santa 
Cruz  etc.  Co.  v.  Lyons,  117  Cal.  212,  48  P.  1097;  Latson  v. 
Nelson,  supra;  see  Lambert  r.  Davis,  116  Cal.  292,  48  P.  123. 
Of  course  this  statement  excludes  the  sovereign  power  of 
the  state  in  matters  of  taxation  as  well  as  the  right  to  take 
property  under  the  power  of  eminent  domain.) 

Turning  to  the  lien  law  of  the  state,  it  will  be  found  that 
the  legislature,  in  its  enactment,  has  strictly  observed  the 
rules  laid  down. 

Sections  ilS:],  1184,  1191,  1192  and  1202  of  this  law  are 
the  only  statutory  provisions  which  give  rights  to  liens.  An 
analysis  of  these  sections,  therefore,  must,  as  it  will  show 
the  persons  who  may  legally  subject  property  to  such  liens. 
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It  will  give  clearness  to  the  subject  under  consideration 
to  anticipate  its  discussion  in  the  subsequent  sections  of 
this  chapter,  by  here  stating  that  the  only  person  who  can 
subject  his  property  to  the  liens  of  mechanics  and  others, 
under  the  lien  law  of  this  state,  is  the  owner  himself.  lie 
may  do  this,  however,  either  (1)  by  his  own  contract,  or  (2) 
by  that  of  his  agent ;  (8)  by  the  contract  raised  for  him  by 
the  statute ;  or  (4)  by  his  conduct  which  brings  him  within 
the  rule  of  equitable  estoppel.  A  violation  of  the  pro- 
visions of  the  lien  law  by  the  owner,  in  certain  cases, 
has  the  effect  of  subjecting  his  property  to  liens.  In 
the  classification  above  given,  these  cases  might  properly 
have  been  called  *'  penalties,"  but  the  language  of  the 
statute  and  of  the  decisions  warrants  the  use  of  the 
expression  *'  contract  raised  by  the  statute.''  (See  sees. 
137,  138,  infra,) 

These  subjects  will  be  presented  in  the  order  named. 

Contract  of  owner  basis  of  rii^ht  to  lien. 

Sec.  131.  Under  the  provisions  of  section  1183,  the 
owner  is  the  only  person  who  has  authority  to  subject  his 
property  to  liens.  This  is  the  express  language  of  that 
section.  It  provides  that  the  persons  therein  named  per- 
forming the  labor  and  furnishing  the  materials  therein 
stated,  shall  have  liens  whether  such  work  was  done  and 
materials  were  furnished  "  at  the  instance  of  the  owner  or 
of  any  other  person  acting  by  his  authority,  or  under  him  as 
contractor  or  otherwise." 

Another  provision  of  the  same  section  is  that  the  con- 
tractor and  the  other  persons  therein  named  '*  having  charge 
of  any  mining  or  of  the  construction,  alteration,  addition 
to  or  repair,  either  in  whole  or  in  part,  of  any  building  or 
other  improvement  as  aforesaid,  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purposes  of  this  chapter." 

The  fact  that  this  section  gives  liens  in  cases  where  the 
work  is  done  and  the  materials  are  furnished  at  the  instance 
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of  the  agent  of  the  owner,  does  not  have  the  effect  to 
make  the  contract,  under  which  the  work  was  done  and  the 
materials  were  furnished,  the  individual  contract  of  the 
agent.  The  language  of  the  section  is  that  the  persons 
named  shall  have  liens  whether  the  work  was  done  and  the 
materials  were  furnished  **  at  the  instance  of  the  owner  or 
of  any  other  person  acting  by  his  authority,  or  under  him 
as  contractor  or  otherwise." 

By  this  section,  the  contract  which  is  made  the  basis  of 
the  right  to  a  lien,  is  the  contract  of  the  owner,  or  of  his 
authorized  agent,  and  since  in  law,  the  contract  of  an 
authorized  agent,  is  the  contract  of  the  principal,  in  law, 
therefore,  the  contract  which  is  made  the  basis  of  the  right 
to  a  lien  is  the  contract  of  the  owner  and  of  no  other  person. 

The  same  section  provides  (as  above  stated)  that  certain 
persons  who  have  charge  of  the  building  or  other  improve- 
ment, **  shall  be  held  to  be  the  agent  of  the  owner  for  the 
purposes  of  this  chapter." 

This  provision,  as  will  be  shown  later  on  (sec.  135,  infra), 
establishes  a  mere  rule  of  evidence,  and  where,  as  a  matter 
of  fact,  such  person  is  acting  without  the  authority  of  the 
owner,  there  is  no  contractual  relation  between  the  persons 
employed  by  such  person  in  charge  and  the  owner,  and  in 
the  absence  of  the  elements  of  estoppel  there  is  no  founda- 
tion for  the  right  to  claim  liens  against  the  property,  or  any 
estate  therein,  of  the  owner.  (Donohoe  v.  Trinity  etc.  Co.^ 
113  Cal.  119,  45  P.  259;  fiaton  r.  Rocca,  75  Cal.  97,  16  P. 
529;  Santa  Cruz  etc.  Co.  v.  Lyons,  117  Cal.  212,  48  P.  1097; 
Fish  V.  McCarthy,  96  Cal.  484,  31  P.  529;  Jurgensen  v.  Dil- 
ler,  114  Cal.  491,  46  P.  610;  Fresno  etc.  Bank  v.  Husted,  49 
P.  195.) 

Section  1191,  (chap.  I,  sec.  9,  supra,  of  the  C.C.P.)  which 
gives  a  lien  to  any  person  *'who,  at  the  request  of  the 
reputed  owner  of  any  lot,"  etc.,  grades,  or  improves  the 
same,  or  who  constructs  any  improvements  in  connection 
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therewith,  makes  the  contract  between  the  reputed  owner 
and  the  person  making  the  improvement  the  foundation  for 
his  right  to  a  lien. 

Under  this  section,  as  under  section  1183,  the  interest  or 
estate  of  the  real  owner,  in  the  lot,  or  in  the  land,  is  not 
subject  to  a  lien  by  virtue  of  a  contract  entered  into  with 
one  who^is  only  the  reputed  owner  of  the  land.  (Santa 
Cruz  etc.  Co.  v,  Lyons,  supra.) 

Contract  of  owner  basis  of  rii^ht  to  lien.  Contract 
the  price  of  whicii  does  not  exceed  $100O. 

Sec.  I39*  The  statute  does  not  require  every  contract 
to  conform  to  the  provisions  of  sections  1183  and  1 184  with 
reference  to  formalities  and  stipulations  as  to  price,  in  order 
to  be  valid  and  enforceable.  Contracts,  the  price  of  which 
does  not  exceed  one  thousand  dollars  are  exempted  from  the 
provisions  of  those  sections.  (See  sees  146,  i67,  infra.)  The 
statute,  under  these  contracts,  however,  gives  liens  to  the 
persons  named  in  section  1183  for  their  labor  and  materials. 
The  contract  price  of  such  contracts  is  not  expressly  made 
a  lien  upon  the  property  of  the  contracting-owner.  The 
difference  between  the  two  classes  of  contracts  is  unimport- 
ant. In  either  case  the  object  is  accomplished  by  giving 
the  right  to  liens. 

The  last  case  stated,  that  of  contracts  the  price  of  which 
does  not  exceed  one  thousand  dollars,  does  not,  in  respect  of 
the  power  of  the  legislature  to  subject  property  to  liens, 
differ  from  those  where  the  contract  price  exceeds  one 
thousand  dollars.  In  either  case,  the  contract  of  the  con- 
tracting-owner is  the  foundation  of  the  right  to  the  liens 
given  by  the  statute. 

The  contract  of  the  **owner"  being  a  foundation  of  the 
right  to  liens  against  his  property,  it  thus  becomes  pertinent 
to  enquire  (])  who  is  "owner"  within  the  meaning  of  sec- 
tion 1183;  (2)  the  competency  of  such  "owner"  to  make  con- 
tracts; and  (3) — since  the  statute  makes  certain  persons,  the 
agent  of  the  owner — who  is  "agent"  within  the  meaning  of 
sections  1183  and  1185,  and  the  authority  of  such  agent  to- 
subject  the  property  of  his  principal  to  liens. 
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Who  is  owner  within  meanini^  of  sections  1183 

and  1185. 

Sf€.  ISS.  The  term  "owner"  as  used. in  sections  1183 
and  11S5,  does  not  necessarily  mean  the  owner  of  the  fee- 
simple  estate  in  the  land.  (See  sec.  39,  supra.)  As  we  have 
shown  in  a  former  chapter  (chap.  VI,  sec.  102,  supra),  a 
person  otherwise  competent,  who  has  any  interest  or  estate 
in  land,  may  subject  that  interest,  or  estate,  to  liens.  To 
take  a  particular  case,  a  lessee  for  a  term  of  years  in  i)os- 
session,  erects  a  building  thereon,  and  employs  laborers, 
and  contracts  with  materialmen,  for  the  construction  of  a 
building  upon  the  leased  land.  In  such  case,  it  is  clear 
that  the  lessee  is  the  ''owner''  within  the  meaning  of  section 
1 183,  and  that  under  such  contracts  his  interest  only  in  the 
land  is  subject  to  liens  for  such  labor  and  materials.  (West 
C\nist  L.  Co.  I'.  Newkirk,  80  Cal.  27.">,  279,  22  P.  231;  John- 
ston  I'.  Dewev.  36  Cal.  623.) 

Anv  other  construction  of  this  section  would  lead  not  onlv 
to  absurd  results,  but  would  in  manv  cases,  entirely  defeat 
the  rights  of  laborers  and  materialmen  and  others  to  liens 
upon  the  land  or  upon  any  estate  therein:  for,  if  the  lessor, 
under  this  construction,  has  no  knowledge  of  the  construc- 
tion or  intended  construction  of  the  building,  or,  having 
such  knowledge,  gives  notice  by  posting  disclaiming  respon- 
sibility, as  provided  in  seotion  J 192,  no  lien  could  attach  to 
the  land.  The  legislature  never  intended  this  result.  On  the 
contrarv,  it  intended  that  anv  interest  of  the  contracting:- 
owner,  in  the  land,  which  could  be  sold  under  execution 
sale.  sh<nild  be  charired  with  liens  to  the  extent  of  such 
interest.     (West  Coast  L.  Co.  r.  Newkirk,  supra.) 

The  '*owner,''  therefore,  mentioned  in  sections  1183  and 
llS»"i  who  has  an  estate  or  interest  in  the  land  less  than  a 
fee-simple,  and  for  whom,  by  those  sections,  various  and 
manv  airents  have  been  created,  must  not  be  confounded 
with  the  reversioner  who  is  also  calleil  **owner"  in  section 
1192  of  the  same  code.     (^See  sec,  106,  supra,  as  to  who  is 
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*'owner"  within  section  1192.)  They  may  be  and  they  are, 
the  same  person  when  the  latter  is  both  the  contracting-owner 
and  the  owner  of  the  fee-simple  title  to  the  land,  but  they 
are  different  and  distinct  persons  and  ^'owners,"  when,  as 
'we  have  seen,  the  contracting-owner  has  an  estate  less  than 
a  fee-simple. 

The  distinction  here  pointed  out  is  important.  Section 
11  S3  creates  agents  for  the  contracting-owner  and  for  no 
other  person.  In  the  case  stated  of  the  lessee,  these  j)er- 
sons  are  the  agents  of  the  contracting-lessee,  and  not  of  the 
lessor-owner,  and  no  rights  can  grow  out  of  such  an  agency 
against  the  lessor-owner  which  would  entitle  any  person  to 
lien  upon  the  interest  or  estate  of  the  lessor-owner  in  the 
land.  (Eaton  v.  Rocca,  75  Cal.  93,  1^5  P.  529;  Santa  Cruz 
etc.  Co.  V.  Lyons,  117  Cal.  212,  48  P.  1097;  Johnstons. 
Dewey,  supra;  Fresno  etc.  Bank  i;.  Husted,  49  P.  195.) 

By  section  1183,  therefore,  the  contracting-owner  may 
subject  the  "  property "  upon  which  the  laborers  have 
bestowed  their  labor  and  for  which  the  materialmen  have 
furnished  their  materials,  to  their  liens,  and  by  virtue  of 
section  1185,  a  certain  amount  of  land  about  and  upon 
which  the  building,  etc.,  is  constructed,  is  also  subject  to 
the  liens,  but  under  the  provisions  of  those  sections,  the 
liens  attach  only  to  the  interest  or  estate  therein  of  the 
contracting-owner. 

Ai^enoy    and     authority    of    ai^ent     to     subject 

property  of  principal  to  lien. 

Sec.  134.  Section  11  S3,  quoted  at  the  beginning  of  this 
chapter,  provides,  inter  alia^  that  any  person  acting  by  the 
authority  of  the  owner,  ''  or  under  him  as  contractor  or 
otherwise;"  "  or  his  agent;  "  and  every  "  contractor,  subcon- 
tractor, architect,  builder  or  other  person  having  charge  of 
any  mining,  or  the  construction  *  *  *  either  in  whole 
or  in  part,  of  any  building  or  other  improvement  aforesaid, 
shall  be  held  to  be  the  agent  of  the  owner  for  the  purposes 
of  this  chapter." 

Liens  of  McchanlcB  10 
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The  provisions  just  quoted  apply  to  all  cases — to  valid  as 
well  as  to  void  contracts.  (Bates  v.  Santa  Barbara,  90  Cah 
543,  27  P.  438.) 

This  in  part  was  but  a  re-enactment  of  the  existing  law 
relating  to  principal  and  agent.  One  person  who  acts 
under  the  authority  of  another  is,  by  the  general  law,  the 
agent  of  the  latter.     (Sec.  2295,  Civil  Code.) 

The  scope  of  section  1183  would  seem,  at  first  glance, 
however,  to  enlarge  upon  the  general  law  of  agency.  It 
designates  particular  persons,  and  declares  that  they  "  shall 
be  held  to  be  the  agents  of  the  owner  for  the  purposes  of 
this  chapter; "  but  an  examination  and  comparison  of  the 
provisions  of  section  2300  of  the  Civil  Code,  with  those  of 
section  1183  of  the  C.C.P.,  lead  to  the  conclusion  that  the 
difference,  if  any,  between  these  two  sections,  is  one  of  evi- 
dence only. 

Section  2300  of  the  Civil  Code  declares,  in  effect,  that 
any  person  who  is  not  really  employed  by  the  principal,  is 
his  ostensible  agent  when  the  principal  intentionally,  or  by 
want  of  ordinary  care,  causes  a  third  person  to  believe  him 
to  be  his  agent.  (See  sees.  2330,  2334,  Civil  Code.)  The 
language  of  section  1183  of  the  C.C.P.  is  **the  contractor, 
subcontractor,  builder,  or  other  person  having  charge  of 
any  mining  or  the  construction,"  etc.,  of  any  building,  etc., 
**  shall  be  held  to  be  the  agent  of  the  owner  for  the  pur- 
poses of  this  chapter." 

The  difference  between  the  two  sections  is  this:  Section 
2300  of  the  Civil  Code  defines  an  ostensible  agent  for  all 
cases,  and  section  2334  of  the  same  code  makes  the  princi- 
pal liable  for  the  acts  of  his  ostensible  agent  to  such  per- 
sons only  *'  who  have,  in  good  faith,  and  without  ordinary 
negligence,  incurred  a  liability  or  parted  with  value,  upon 
the  faith  thereof;  whereas,  section  1 183  of  the  C.C.P.  has 
defined  who,  in  a  particular  case,  shall  be  held  to  be  an 
ostensible  agent,  and,  in  addition  thereto,  has  declared  what 
evidence  shall  amount  to  proof  of  the  ostensible  agency,  to 
wit,  having  charge  of  any  mining,  building,  etc. 
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To  give  to  section  1183  any  other  construction  would  be 
to  concede  to  the  legislature  the  power  to  do  indirectly  that 
which  it  cannot  do  directly,  namely,  the  power  to  make  a 
contract  for  the  owner  through  the  instrumentality  of  an 
agent. 

The  legislature  has  not  the  power  arbitrarily  to  create 
agents  for  third  persons,  but  it  has  undoubted  power  to 
declare  what  shall,  and  what  shall  not,  constitute  agency, 
and  to  determine  what  evidence  shall  be  suflScient  proof  of 
such  agency.  But  even  in  these  cases  there  is  denied  to 
the  law-making  power  the  authority  to  create  such  agency 
in  cases  where  the  principal  has  neither  employed  the 
agent,  nor,  by  his  conduct,  laid  the  foundation  for  an  osten- 
sible agency,  and  has  no  knowledge  or  notice  either  of  the 
agent  or  of  the  agency.  (Donohoe  v.  Trinity  etc.  Co.,  113 
Cal.  119,  45  P.  259;  Eaton  v.  Rocca,  75  Cal.  97,  16  P.  529; 
Santa  Cruz  etc.  Co.  v.  Lyons,  117  Cal.  212,  48  P.  1097;  Fox, 
J.,  in  Kellogg  v.  Howes,  81  Cal.  170,  181,  22  P.  509.) 


Authority  of   ai^ent  to  eubject   property  of  prin- 
cipal to  lien.    General  law  of  ai^ency. 

Sec*  135.  By  the  provisions  of  the  Civil  Code,  agency 
is  either  actual  or  ostensible  (sec.  2298.)  Section  1183  of 
the  C.C.P.  recognizes  this  classification.  It  provides  that 
certain  persons  shall  have  liens  whether  the  labor  was  done 
and  the  materials  were  furnished  "at  the  instance  of  the 
owner,  or  of  any  other  person  acting  by  his  authority,  or 
under  him,  as  contractor  or  otherwise.''  In  these  cases 
there  is  a  real  employment  of  the  agent  by  the  principal, 
and  they  fall  within  the  definition  of  actual  agency.  (C.  C, 
sec.  2299.) 

Another  provision  of  section  1183  of  the  C.C.P.  is  that 
"  every  contractor,  subcontractor,  architect,  builder  or  other 
person  having  charge  of  any  mining,  or  of  the  construc- 
tion," etc.,  of  any  building,  etc.,  '*  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purposes  of  this  chapter."     In 
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these  cases  there  may,  or  may  not  be  a  real  employment  of 
the  agent  by  the  principal,  but  if  there  is  no  real  employ- 
ment, they  fall  within  the  deHnition  of  an  ostensible  agency. 
(C.  C.  sec  2300;  Goss  v.  Helbing,  77  Cal.  190,  ID  P.  277.) 

Subsequent  sections  of  the  Civil  Code  define  the  author- 
ity of  the  agent,  whether  actual  or  ostensible,  and,  also,  the 
liabilities  of  the  principal  for  the  acts  of  such  agent.  It  is 
foreign  to  the  purpose  of  this  chapter  to  enter  into  a  discus- 
sion of  the  general  law  of  agency.  It  is  sufficient  to  point 
out  that  the  agent  and  the  agency  mentioned  in,  and  created 
by  section  1183  of  the  C.C.P.  fall  within  this  general  law, 
and  must,  except  as  modified  by  the  express  provisions  of 
that  section,  be  governed  by  that  general  law.  The  fact 
that  section  1183  has  declared  who,  under  certain  circum- 
stances, shall  be  held  to  be  the  agent  of  the  owner,  neither 
adds  to,  nor  subtracts  from,  the  law  applicable  to  agency  in 
general.  The  provisions  of  section  1183  merely  lay  down 
rules  of  evidence  by  which  the  agency  therein  provided  for 
may  be  proved,  and  the  principal  thus  brought  within  the 
general  law  of  agency  and  the  provisions  of  the  lien  law. 
(See  Hooper  v.  Flood,  54  Cal.  220;  Whittier  v,  Wilbur,  48 
Cal.  175.) 

Contract  of  ai^ent  a8  foundation  of  rii^ht  to  lien 

ai^ainst  property  of  principal. 
Sec.  136.  Little  remains  to  be  said  upon  the  authority 
of  the  agent  to  charge  the  property  of  his  principal  with 
liens.  If  the  agency  is  established,  the  contract  of  the 
agent  for  labor  and  materials  is,  if  within  the  scope  of  his 
authority,  the  contract  of  his  principal,  and  by  force  of  the 
statute  itself,  as  well  as  by  virtue  of  the  existence  of  a  bind- 
ing contract  of  the  owner,  the  laborer  and  materialman  and 
others,  are  entitled  to  liens  upon  the  property  of  the  princi- 
pal. (Moore  v.  Jackson,  4^^  Cal.  109;  see  West  Coast  L.  Co. 
V.  Newkirk,  SO  Cal.  275,  279,  22  P.  231;  Goss  r.  Helbing,  77 
Cal.  190,  19  P.  277;  Hunger  &  G.  Co.  v,  Mullen,  Superior 
Court  L.  A.  Co.,  1897,  Judge  York.) 
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The  agency  raised  by  the  statute,  and  the  rights  flowing 
therefrom,  to  subject  the  property  of  the  owner  to  such 
liens,  may  be  defeated  by  the  owner  (  who  is  not  the  con- 
tracting-owner)  upon  his  giving  notice  dischiiming  respon- 
sibility as  provided  in  section  1192  of  the  C.C.P.  (Eaton 
V.  Rocca,  75  Cal.  9S,  16  P.  529.) 

And  the  presumption  raised  by  section  1183  in  favor  of 
one  performing  labor,  that  the  person  having  charge  of  the 
property  is  the  agent  of  the  owner,  may  be  rebutted;  and 
one  doing  such  work  with  knowledge  that  the  person  hav- 
ing charge  of  the  property  did  not  own  the  property  and 
was  not  working  it  as  the  owner's  rei)resentative,  is  not 
entitled  to  a  lien  thereon  on  any  theory  of  his  employer's 
agency.  (Jurgensen  v.  Diller,  114  Cal.  491,  46  P.  610;  see 
also  Ayers  v.  Green  etc.  Co.,  116  Cal.  33.S,  48  P.  221;  Fresno 
eto.  Bank  v.  Husted,  49  P.  195;  Donohoe  v.  Mining  Co.,  113 
Cal.  mn  45  P.  259.) 

But  a  contract  made  by  the  authorized  agent  of  the  owner, 
is  the  contract  of  the  owner,  and  the  latter  cannot,  under 
section  1 192,  defeat  the  rights  of  laborers  and  others  to  liens 
upon  his  property.  (Moore  v.  Jackson,  supra.  Hooper  v. 
Flood,  54  Cal.  220;  Mclntyre  r.  Trautner,  63  Cal.  429,  431; 
Goss  V.  Helbing,  supra;  Ilines  v.  Miller,  ]"22  Cal.  517,  65  P. 
401.) 


Contract  raised  by  lien  law. 

Sec.  137.  If  the  contract  is  valid  under  section  11S3 
and  in  substantial  conformity  with  section  1 1S4  of  the  C.C. 
»  P.,  it  is,  as  we  have  seen,  the  basis  of  the  right  to  liens 
against  the  property  of  the  contracting-owner. 

(The  provisions  of  these  sections  with  reference  to  for- 
malities and  stipulations  as  to  price,  apply  only  to  origi- 
nal contracts  the  price  of  which  exceeds  one  thousand  dol- 
lars.    See  sees.  146,  147,  infra.) 

If,  however,  the  contract  is  void  becciuse  the  provisions  of 
section  1183  have  been  violated,  or,  if  the  contract  does  not 


150         §137  Liens  of  Mkchanics. 

conform  substantially  with  the  provisions  of  section  1184, 
the  persons  named  in  those  sections  are,  nevertheless, 
entitled  to  liens,  but  the  right  to  liens,  in  such  cases,  is 
based  upon  the  clauses  of  those  sections,  substantially  in 
the  same  language  as  follows: 

"In  such  case  [above  stated],  the  labor  done  and  mate- 
rials furnished  by  all  i)ersons  aforesaid,  except  the  contrac- 
tor, shall  be  deemed  to  have  been  done  and  furnished  at  the 
personal  instance  [and  request,  sec.  1184]  of  the  owner  [of 
the  person  who  contracted  with  the  contractor,  sec.  1184], 
and  thev  shall  have  a  lien  for  the  value  thereof." 

Section  1202  of  the  C.C.P.  also  contains  a  provision 
declarinji:  the  contract  **whollv  void"  if  bv  conspiracv 
between  the  owner  and  the  contractor,  the  contract  shows 
the  price  less  than  it  really  is. 

Where  the  contract,  otherwise  valid,  conforms  substan- 
tially with  the  provisions  of  section  1  lvS4,  its  price,  or  the 
balance  thereof  unpaid,  is  the  limit  of  the  amount  for  which 
liens  can  be  enforceil  apiinst  the  property  of  the  contract- 
inj:  owner,  and  the  original  contractor  is  entitled  to  a  lien 
iov  the  b:il;ince  of  the  contract  jjrice  remaining  due  after 
doduotinj;  all  claims  of  other  parties  for  work  and  materials. 
^Seo.  lP,Ki  CC.r.) 

Rut,  by  the  provisions  oi  ^vcx'uni  11S4,  where  the  con- 
tract is  not  in  substantial  conformitv  with  that  section,  the 
a!MOunt  of  lii'us  of  all  persons,  except  of  the  contractor,  is  lim- 
iUvi  onlv  bv  the  value  of  the  work  done  and  materials  fur- 
ni>lu  i.  which  may  irreatly  exceed  the  contract  price,  or  the 
b;ilx;r.ce  thereof,  unpaivl. 

Wlure,  however,  t!;e  contravt  who-^e  price  exceeds  one 
:V..  :;>,t:;d  li  »/,..!*<,  is  no:  in  writ::. jr.  is  :i.»t  subscribed  bv  the 
'j  art.^s  :!.c:i :  \  or  i>  r,ot,  u  fore  :ho  work  is  commenced, 
r\\;  !.  r  re.  or;,  as  ri^:r,:vid  Iv  <tv::  :;  i;>o,  it  is  **whollv 
V   :.;'*  ar.  1  r.  *  r^v  n<.ry  >:;:,11  be  !..-.  i  ::.ire  »;;  by  either  party 
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Contract  raised  by  lien  law*    Continued* 

138.     In  Kellogg  V.  Howes,  81  Cal.  170,  22  P.  509, 


the  contract  under  consideration  (an  original  contract,  the 
price  of  which  exceeded  one  thousand  dollars),  had  not  been 
filed  for  record.  The  contract  was  held  to  be  ^'wholly  void," 
and  the  point  was  made  that,  such  being  the  case,  there 
could  be  no  recovery  by  a  subcontractor  against  the  owner. 
The  court,  having  under  consideration  the  clause  of  sec- 
tion 1 183  already  quoted,  at  page  179,  say: 

**The  point  made  that  there  can  be  no  recovery 
by  a  subcontractor  as  against  the  owner,  independ- 
ent of  some  contract  between  the  owner  and  orig- 
inal contractor,  is  met  by  the  express  language  of 
the  statute  (sec.  1183)  that,  for  the  purpose  of  his 
lien,  he  shall  be  deemed  to  have  contracted  directly 
with  the  owner,  and  shall  have  a  lien  for  the  value 
of  his  material.  This  brings  him  in  direct  contact 
with  the  owner  as  a  contractor,  and  removes  the 
distinction  made  under  former  statutes  between 
those  who  contract  directly  with  the  owner  and 
subcontractors.  By  the  terms  of  the  statute  they 
become,  for  the  purposes  of  their  lien,  original  con- 
tractors with  the  owner,  but  cannot  recover  against 
him  personally."  (Citing  Southern,  etc.  Co  v. 
Schmitt,  74  Cal.  625,  16  P.  516;  see  Lumber  Co.  v. 
Gottschalk,  81  Cal.  641,  22  P.  860;  Lumber  Co.  v. 
Wooldredge,  90  Cal.  574,579,  27  P.  431;  Davis  v. 
MacDonough,  109  Cal.  547,  42  P.  450;  Kuhlman  v. 
Burns,  117  Cal.  469,  49  P.  585;  sec.  81,  supra.) 

In  the  concurring  opinion  of  Fox,  J.,  (Kellogg  v.   Howes, 
supra,  180)  it  is  said: 

'*But  after  negotiating  the  terms  of  the  contract 
with  Lane  [contractor]  which  was  never  completed, 
and  never  became  a  valid  contract,  Howes  [owner] 
permitted  him  to  j)rocure  material  and  erect  the 
building;  in  other  words,  permitted  Lane  to  act  as 
his  agent  in  the  construction  of  the  building  upon 
which  these  liens  were  filed.  The  statute  expressly 
declares  that  in  such  cases  the  sub-contractor 
— the  laborer  and    materialman — .shall    be  deemed 


152  §139  Liens  of  Mechanics. 

to  have  contracted  directly  with  the  owner,  and  shall 
have  a  lien  for  the  value  of  his  material  or  labor. 
There  is  no  constitutional  objection  to  such  a  pro- 
vision. The  obligation  most  frequently  assumed 
by  all  men  engaged  in  business,  and  most  frequently 
enforced  by  the  courts,  is  an  implied  one  to  do  the 
same  thing — to  pay  the  value  of  labor  done  or 
materials  furnished  at  the  request  of  the  party 
receiving  the  benefit  thereof,  and  it  makes  no  dif- 
ference whether  the  request  was  made  by  him  in 
person,  or  through  one  whom  he  had  held  out  to 
the  world,  or  to  the  person  furnishing  the  labor  or 
material,  as  his  agent  in  the  premises/' 


Contract   raised  by  lien  law.    Power  of  lei^isla- 

ture  In  the  premises. 

Sec.  139.     In  Kellogg  v.  Howes,  supra,   the  court  had 

under  consideration  the  right  of  laborers  and    materialmen 

to  liens  where,  as  in  that  case,  the  original  contract  was  void 

because  not  filed  for  record,  and  in  discussing  the  power  of 

the  legislature  to  give  liens  in  such  case,  at  page   177,    said: 

''But  counsel  say  the  legislature  had  no  [)ower  to 
provide  for  any  such  liability  on  the  part  of  the 
owner — [that  is,  the  liability  of  the  owner  under 
that  clause  of  section  1188  which  provides  that  in 
case  of  void  contracts,  the  work  done  and  materials 
furnished  shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  of  the  owner  and 
that  laborers  and  materialmen  shall  have  liens  for 
the  value  thereof], — and  that  this  court  has  so 
decided.  We  do  not  so  understand  it.  It  has  been 
held,  as  we  have  said,  and  very  properly,  that  where 
there  is  a  valid  contract,  the  owner  cannot  be  com- 
pelled to  pay  more  that  he  has  contracte<l  to  pay> 
unless  he  is  notified  of  the  claims  of  subcontractors 
before  payment  to  the  contractor.  But  that  is  not 
this  case.  Here  there  was  no  contract.  If  the 
legislature  had  the  power  to  say  to  the  owner,  *If 
you  pay  the  contractor  after  notice  from  the  sub- 
contractor of  his  claim,  vou  shall  still  be  liable  to 
the  latter,'  it  has  the  undoubted  right  to  say  to  him, 
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*If  you  do  not  execute  your  contract  in  a  certain 
form,  and  file  it  in  the  recorder's  office,  you  shall  be 
liable  to  materialmen  and  laborers  for  the  value  of 
their  material  and  labor/  There  is  no  hardship  or 
injustice  in  this  provision.  The  owner  is  only 
compelled  to  pay  once  for  what  he  receives  and 
retains  the  benefit  of.  He  is  not  bound  and  has  no 
right,  as  between  him  and  subcontractors,  to  pay 
the  contractor.'* 

It  may  also  be  added  that  the  owner  in  contracting  for  the 
construction  of  his  building  or  other  improvement,  does  so 
in  the  face  of  the  lien  law,  and  especially  of  those  pro- 
visions of  that  law  which  make  certain  persons  his 
agents  for  the  purposes  of  the  law  and  declare  the  condi- 
tions upon  which  his  property  may  be  charged  with  liens. 
In  such  case  it  will  be  conclusively  presumed  that  the  owner 
has  consented  that  his  property  may  be  charged  with  liens 
in  accordance  with  the  provisions  of  the  statute.  (See 
Smith  r.  Morse,  2  Cal.  551;  Phillij)s  on  Mech.  Liens,  [2nd 
Ed.]  sec.  65.) 

Estoppel. 

Sec.  140.  Section  1102  of  the  C.(\P.  provides  that 
every  building  or  other  improvement  mentioned  in  section 
1183  of  the  same  code,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner,  or  the  person  having  or  claiming 
any  interest  therein,  shall  be  held  to  have  been  constructed 
at  the  instiince  of  such  owner  or  other  person,  and  the 
interest  owned  or  claimed  shall  be  subject  to  any  lien  filed, 
unless  such  owner  or  other  person,  shall,  within  three  days 
after  he  shall  have  obtained  knowledge  of  the  construction, 
etc.,  give  the  notice  disclaiming  res[)on.^ii)ility  therein  pro- 
vided for. 

This  section  does  not  directlv  give  a  lien  to  anv  of  the 
persons  mentioned  in  section  1183.  The  effect  of  it,  how- 
ever, is  to  subject  the  land  of  the  non-contracting  owner, 
or  his  interest  therein,  to  liens  unless  he  gives  the  notice 
above  stated. 
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This  section  was  not  designed  to  reach  the  property  of  the 
contracting-owner.  It  reaches  and  subjects  to  liens,  the 
land  of  the  non-contracting  owner,  or  his  interest  therein, 
whether  he  has  personally,  or  through  his  agent,  contracted 
with  the  original  contractor,  and  independently  of  the  con- 
tract and  agency  raised  by  the  statute. 

The  legislative  authority  for  thus  subjecting  the  land  of 
the  owner,  or  his  interest  therein,  to  liens  is  based  upon  the 
equitable  doctrine  of  estoppel.  (Fuquay  v.  Stickney  41  Cal. 
583,  5S7.)  It  is  a  familiar  rule  in  equity  that  where  a  land- 
owner stands  by  and  knowingly  and  silently  suffers  credit 
to  be  given  to  another  on  the  supposition  that  such  other 
person  owns  the  land  which  is  to  receive,  and  which  does 
receive,  the  benefit  of  such  credit,  he,  the  real  owner,  can- 
not afterwards  defeat  a  mechanic's  lien  by  insisting  that  the 
land  is  his  own.  The  principles  of  equity  clearly  estop  him 
from  so  doing.  (Santa  Cruz  etc.  Co.  v.  Lyons,  1 17  Cal.  212, 
48  P.  1097;  Lumber  Co.  v.  Apfield,  86  Cal.  335,  24  P.  993, 
s.  c.  22  P.  231;  Avery  v.  Clark,  87  Cal.  619,  628,  25  P.  919.) 

In  Godeffroy  v.  Caldwell,  2  Cal.  489,  492,  the  court,  having 
under  consideration  the  lien  law  of  1850,  sav: 

'*It  is  a  well  settled  rule  of  all  courts  of  equity 
that  the  owner  of  land  who  stands  by  and  sees 
another  sell  it,  without  making  known  his  claim,  is 
forever  estopped  from  setting  up  his  title  against 
an  innocent  purchaser.  In  strict  analogy  to  this 
rule,  it  is  also  a  familar  principle,  that  one  who 
knowingly  and  silently  permits  another  to  expend 
money  upon  land,  under  a  mistaken  impression 
that  he  has  title,  will  not  be  permitted  to  set  up  his 
right.^' 


Incompetent   persons.     Guardians. 

See.  148.  Contract  being  the  foundation  of  a  lien,  it 
follows  that  no  lien  can  arise  for  work  done  or  materials  fur- 
nished unless  there  is  a  valid  contract.  One  of  the  requis- 
ites of  a  valid  contract  is  competent  parties.     Minors  (C.  C, 
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sees.  25,  33,  35),  insane  and  incompetent  persons  and  per-, 
sons  deprived  of  civil  rights  (Id.  sees.  39,  38,  40,  1556)  who 
are  contracting-owners  may,  therefore,  defeat  the  enforce- 
ment of  liens  against  their  property.  A  building  contract 
made  with  such  persons  is  not  binding  upon  them.  (Fish 
V.  McCarthy,  96  Cal.  484,  31  P.  529.) 

Upon  the  same  principle  a  guardian  of  a  minor  cannot 
subject  the  estate  and  property  of  his  ward  to  such  lien  aris- 
ing from  work  done  and  materials  furnished  under  a  con- 
tract for  the  erection  or  repair  of  a  building  which  is  the 
property  of  the  ward,  without  first  obtaining  an  order  of  the 
court  authorizing  the  making  of  the  contract.  (Guy  v, 
DuPrey,  16  Cal.  196;  Fish  v,  McCarthy,  supra,  see  also 
Schwartzenberg  v.  Gross,  cited  sec.  105,  supra.) 

An  executor  has  no  authority  to  subject  the  estate  of  the 
deceased  owner  to  a  lien  for  work  and  materials,  nor  can  a 
suit  against  the  executor  be  maintained  to  foreclose  the  lien 
therefor.  The  demand  for  such  labor  and  materials  must 
be  presented  as  a  claim  in  the  usual  manner  and  be  allowed 
by  the  probate  court.  (Ilolbrook  v.  Hasson,  Superior  Court 
L.  A.  Co.,  1896,  Judge  Noyes;  Booth  v.  Pendola,  88  Cal.  36, 
25  P.  1101;  S.  C.  23  P.  200,  24  P.  714.) 


Chapter  VIII. 


THE  CONTRACT. 


Section. 

142  The  Statute.  Section  1183. 

143  Comments  on    section    1183. 

Code  contract  foundation  of 
lien. 

144  The  same. 

145  Statutory  Essentials 
OP  Contract. 

146  Scope  of  Statute. 

147  Essentials  of  valid  original 
contract  under  section  1183. 

148  The  same.  Description  of 
property. 

149  Contracts  Required  to 
BE  IN  Writing. 

150  The  same. 

151  Contracts  within  statute  of 
frauds. 

152  Must  be  subscribed  by  parties 
thereto. 

153  The  same.  Plans  and  speci- 
fications. Memorandum  of 
contract. 

154  Contract  or  memorandum 
thereof  must  be  filed.  The 
contract. 

155  The  same.  The  memoran- 
dum. 

156  Memorandum  of  Con- 
tract.   Generallv. 

157  The  same.    Names  of  parties. 

158  The  same.  Description  of 
property. 

159  The  same.  Statement  of 
general  character  of  work  to 
be  done. 

160  The  same.     The  same. 


Soctton. 

161  The  same.  Total  amount  to 
be  paid  and  amount  of  all 
partial  payments. 

162  The  same.     The  same. 

163  Time  of  filing  Contract 
OR  Memorandum. 

164  Place  of  filing. 

165  Contracts  **W  h  o  l  l  y 
void." 

166  Price  of  Contract  and 
ITS  Payment.  Section  1184. 

167  To  what  contracts  section 
1184  applies. 

168  Comments  on    section     1184. 

169  Price  must  be  made  payable 
after  commencement  of  work. 

170  Price  must  be  made  payable 
in  installments  and  at  speci- 
fied times. 

171  The  same.    The  decisions. 

172  The  same.    The  decisions. 

173  Reservation  of  twenty-five 
per  cent,  of  whole  contract 
price. 

174  The  same.    The  amount. 

175  The  same.    The  same. 

176  The  same.  Time  of  payment. 

177  The  same.     The  same. 

178  Contract  Price  Payable 
IN  Money  Only. 

179  False  Statement  of 
Price  Renders  Contract 
"Wholly  void.'' 

180  Waiver  and  Impairment 
OF  lien.  Statute  and  De- 
cisions. 
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Section. 

181  Contractor  and  lienors  may 
waive  liens. 

182  Effect  of  violation  of  section 
1201. 

183  Lien  not  waived  or  merged 
by  judgment. 

184  Alteration  of  Terms  of 
contract.  Effect  on  lien. 
Statute  and  decisions. 

185  The  same.  Former  rule  not 
changed. 

186  Alteration  of  contract,  gen- 
erally. 

187  Premature  Payment  of 
Contract  Price.  The 
Statute. 

188  Comments  on  the  statute. 

189  The  decisions, 

190  Effect  of  premature  payment. 

191  Payment  of  contract 
Price.  Certificate  of  archi- 
tect. 

192  Application  of  payments. 

193  The  same.  Assignment  of 
contract.  Payment  to  assign- 
or.    Notice  of  assignmcDt. 


Section. 

194  Contract    Void     under 

sections  1183  AND  1202  AND 

IN  violation  of  section 
1184.     The  statute. 

195  Comments  on  section  1183. 

196  Comments  on  section  1184. 

197  History  of  statutes. 

198  Contract  in  violation  of  sec- 
tion 1184. 

199  Performance. 

200  Generally. 

201  Substantial  performance. 

202  Abandonment.  Generally. 

203  Construction  of  c  o  n- 
tract.     Arbitration. 

204  Bond  must  be  filed 
with  contract  or  memo- 
randum.    The  statute. 

205  The  same.    Generally. 

205a  The  same.  Statutory  essen- 
tials of  Bond. 

206  The  same.     Execution  of. 

207  The  same.  Liability  and 
discharge  of  sureties. 

208  The  same.    The  same. 

209  The  same.  Void  contract. 
Effect  on  bond. 


The  Statute.    Section  1183. 

Sec.  I43«  Section  1183,  inter  alia^  provides: 
[86^  *  *  *  4«  jyj  ^^^g  qJ  ^  contract  for  the  work  between 
the  [87]  reputed  [87]  owner  and  his  contractor,  the  lien  shall 
extend  to  the  entire  contract  price  *  *  *  All  such  con- 
tracts shall  he  in  writing  tvhen  the  amount  agreed  to  be  paid 
thereunder  exceeds  one  thousand  dollars,  and  shall  be  sub- 
scribed by  the  parties  thereto  and  [87]  the  said  contract,  or  a 
memorandum  thereof,  setting  forth  the  names  of  all  the 
parties  to  the  contract,  a  description  of  the  property  to  be 
affected  thereby,  together  with  a  statement  of  the  general 
character  of  the  work  to  be  done,  the  total  amount  to  be 
paid  thereunder,  and  the  amounts  of  all  partial  payments, 
together  with  the  times  when  such  payments  shall  be  due 
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and  payable  [87],  shall,  before  the  work  is  commenced,  be  filed 

in  the  office  of  the  county  recorder  of  the  county,  or  city  and 
county,  where  the  property  is  situated,  who  shall  receive  one 
dollar,  for  such  filing:  otherwise,  they  shall  be  wholly  void,  and 
no  recovery  shall  be  had  thereon  by  either  party  thereto;  and,  in 
such  case,  the  labor  done  and  materials  furnished  by  all  persons 
aforesaid,  except  the  contractor,  shall  be  deemed  to  have  been 
done  and  furnished  at  the  personal  instance  of  the  owner,  and 
they  shall  have  a  lien  for  the  value  thereof  [85]. 

That  part  of  section  1183  in  italics  above  quoted  was 
added  by  the  amendment  of  1885  (stat.  1885,  143),  and  that 
part  not  in  italics  and  between  the  figures  [87]  in  brackets, 
was  added  by  the  amendment  of  1887  (stat.  1887,  152.)  See 
chap.  I,  sec.  1  for  section  1183  in  full,  amendments  thereto, 
notes  thereon,  and  explanation  of  figures  and  brackets. 

Commente   on     section    1I88«       Code    contract 

foundation  of  lien. 

Sec.  143.  It  will  be  observed  that  section  1183,  a  part 
of  which  has  been  quoted  in  the  next  preceding  section, 
and  all  the  other  sections  of  the  lien  law,  are  silent  as  to 
those  essentials  which,  in  the  general  law  of  contracts,  are 
deemed  necessary  to  their  validity.  For  instance,  nothing 
is  said  in  the  lien  law  with  reference  to  the  competency  of 
the  parties  to  the  contract,  of  their  consent  thereto,  or  of 
the  consideration  thereof.  All  these  matters  are  left,  there- 
fore, to  the  general  law  of  contracts. 

Tlie  same. 

Sec.  144.  Our  statute  concerning  mechanics'  liens  has 
taken  the  common-law,  or  code  contract  and  made  it  the 
basis  of  the  right  of  the  mechanic  to  a  lien  for  his  work 
and  materials  upon  the  property  of  the  contracting-owner. 
It  is  to  this  contract  (Civil  Code,  sec.  1549,  et  seq.),  that  we 
must  look  to  find  the  contract  mentioned  in  the  statute. 
(La  Grill  v.  Mallard,  90  Cal.  373,  375,  27  P.  294.) 
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The  subject. of  persons  who  may  subject  property  to  liens 
has  been  treated  in  a  former  chapter  (chap.  VII.)  It  is 
deemed  unnecessary  to  treat  of  the  other  essentials  of  the 
Civil  Code  contract.  It  is  sufficient  for  our  purpose  to  say 
that  every  building  contract,  to  be  valid,  must  have  these 
essentials,  and  refer  those  investigating  this  branch  of  the 
law  to  special  works  upon  contracts. 

Assuming,  as  do  sections  1183  and  1184,  the  existence  of 
a  valid  building  code  contract,  it  is  proposed,  in  this  chap- 
ter, to  consider  those  essentials  which  have  been  added  to  it 
by  these  two  sections  of  the  lien  law. 

Statutory  essentials  of  contract. 

Sec.  145.     Section  1183,  inter  alia^  provides: 

[85]  *  *  *  "AH  such  contracts  [between  the  reputed 
owner  and  his  contractor], 

(1)  shall  be  in  writing  when  the  amount  agreed  to  be 
paid  thereunder  exceeds  one  thousand  dollars,  and 

(2)  shall  be  subscribed  by  the  parties  thereto,  and 

(3)  [87]  the  said  contract,  or  a  memorandum  thereof, 
setting  forth, 

(a)  the  names  of  the  parties  to  the  contract, 

(6)  a   description   of    the   property   to    be   affected 
thereby, 

(c)  together  with  a  statement  of  the  general  charac- 
ter of  the  work  to  be  done, 

(d)  the  total  amount  to  be  paid  thereunder,  and  the 

(e)  amounts  of  all  partial  payments, 

(/)  together  with   the   times  when    such    payments 
shall  be  due  and  payable  [87], 

(4)  shall,  before  the  work  is  commenced,  be  filed  in  the 
office  of  the  county  recorder  of  the  county,  or  city  and 
county,  where  the  property  is  situated,  who  shall  receive 
one  dollar  for  such  filing; 

(5)  otherwise  they  shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon  by  either  party  thereto,'*  etc.     [85]. 

See  note  to  section  142  of  this  chapter,  supra.  For  sec- 
tion 1183  in  full,  amendments  thereto,  notes  thereon,  and 
explanation  of  figures  and  brackets,  see  section  1,  supra. 
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8gop6  of  statute. 

Hec*  146.  The  provisions  of  section  1183  (quoted  in 
the  next  preceding  section),  are  intended  to  apply  to  orig- 
inal contracts  only,  or,  as  the  statute  says,  to  contracts 
**  hetween  the  rejiuted  owner  and  his  contractor,"  the  price 
of  which  exceeds  one  thousand  dollars.  (Sidlinger  r.  Ker- 
kow,  82  Cal.  42,  22  W  932.)  The  test,  therefore,  in  every 
cjiHC,  by  which  t)  determine  whether  a  particular  building 
contract  whose  j>rice  exceeds  one  thousand  dollars,  is  within 
these  {irovisions,  is  to  ascertain  whether  it  is  an  original 
<;ontract. 

Kv(Ty  contract  which  is  made  between  the  "  reputed 
owner  and  his  contractor*'  is  not  necessarily  an  original 
contract.  A  person  who  contracts  directly  with  the  owner, 
nniy  or  may  not  be  an  original  contractor.  His  status 
depends  upon  the  facts  of  his  particular  case. 

The  subject  of  who  are,  and  who  are  not,  original  con- 
tractors has  already  been  discussed  in  a  preceding  chapter 
(chap.  Ill),  and  need  not  be  repeated  here.  It  is  sufficient 
to  say  that  orginal  contracts  only  must  conform  to  the 
requirements  of  section  1183.  (Dennison  v.  Burrell,  119 
(^al.  180,  51  W  1;  Reed  v,  Norton,  90  Cal.  590,  27  P.  426; 
Santa  Monica  L.  Co.  i\  Ilege,  119  Cal.  376,  51  P.  555;  Bry- 
son  v\  Mc(\)ne,  121  Cal.  153,  53  P.  637;  Kuhlman  v.  Burns, 
117  (^al.  469,49  P.  585.) 


The     eiiiiiientlals     of    valid      orli^inal      contract 

under  section  Ii88. 

JSer»  147.  Section  11  S3  declares  the  original  contract, 
the  j>rice  of  which  exceeds  one  thousand  dollars,  wholly 
void  if  the  provisions  of  the  st^itute  are  not  complied  with. 
It  thus  luviunos  pertinent  to   enquire  what  those   essential 

roquiromcnts  are. 

The  statute  (sec.  1183)  itself  specities  them.  Such  con- 
tract (1)  nwist  bo  in  writing*  (2)  subscribed    by  the  parties 
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to  it,  and  (3.)  the  said  contract  (or  a  memorandum  thereof 
setting  forth  certain  matters  contained  in  the  contract) 
must  be  filed,  etc. 

Section  1202  also  makes  the  **written  contract  filed" 
wholly  void  if  the  contractor  and  the  owner  conspire  or 
agree  that  the  contract  price  shall  appear  in  the  contract 
less  than  it  really  is.     (For  sec.  1202,  see  sec.  20,  supra.) 

These  are  the  only  requirements  the  non-observance  of 
which  renders  the  contract  "wholly  void.*'  (San  Diego  L. 
Co.  V.  Wooldredge,  90  Cal.  574,  27  P.  431;  Yancy  v.  Xorton, 
94Cal.  558,  29  P.  nil.) 

The  same.    Description  of  property. 

^ec,  148.  Section  1183  permits  a  memorandum  of  the 
contract  to  be  filed  as  a  substitute  for  the  filing  of  the 
original  contract.  If,  therefore,  the  original  contract  is 
not  filed  with  the  recorder,  a  memorandum  thereof  must  be 
filed  as  a  substitute  therefor  in  order  to  preserve  the  validity 
of  the  contract.  And  it  follows,  of  course,  that  if  the  memo- 
randum filed  does  not  meet  the  requirements  of  this  section, 
the  contract  is  rendered  "wholly  void." 

Section  1183  states  the  several  matters  which  the  memo- 
randum shall  set  forth  and  amongthese  is  the  description  of 
the  property  to  be  affected  by  the  contract.  It  is  not  neces- 
sary to  the  validity  of  the  contract,  under  this  section,  to 
set  forth  in  it,  any  of  the  matters  required  to  be  stated  in 
the  memorandum  of  the  contract.  A  contract,  therefore, 
which  fails  to  set  forth  a  description  of  the  property  to  be 
affected  thereby  is  not  rendered  **wholly  void."  It  was  so 
held  in  San  Diego  L.  Co.  v.  Wooldredge  and  Yancy  v. 
Norton,  sec.  147,  supra. 

Contracts  required  to  be  in  writini^. 

Sec.  149.  Section  1183,  just  quoted,  provides,  inter  alia^ 
that  "All  such  contracts  must  be  in  writing  when  the 
amount  agreed  to  be  paid  thereunder  exceeds  one  thousand 
dollars,"  etc. 

Llent  of  Mechanica  11 
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The  contracts  here  referred  to  are  those  made  between 
the  ^'reputed  owner  and  his  contractor"  mentioned  in  the 
next  preceding  sentence  of  the  same  section.  (Hinckley  v. 
Field  Biscuit  etc.,  Co.,  91  Cal.  138,  27  P.  594,)  and  to  such 
of  those  contracts  only  "when  the  price  agreed  to  be  paid 
thereunder  exceeds  one  thousand  dollars." 

Therefore,  to  bring  a  contract  within  the  provisions  of 
section  1183  quoted  above,  two  facts  must  exist,  namely: 
A  contract  between  the  reputed  owner  and  his  contractor, 
that  is,  an  original  contract,  and  a  contract  the  price  of 
which  exceeds  one  thousand  dollars. 

It  follows  that  a  contract  the  price  of  which  does  not 
exceed  one  thousand  dollars  is  not,  in  any  case,  required  to 
be  in  writing.  (Sidlinger  v.  Kerkow,  82  Cal.  42,  22  P.  932; 
Lumber  Co.  v,  Cummings,  86  Cal.  23,  24  P.  814.) 

It  also  follows  that  a  contract,  whether  or  not  its  price 
exceeds  one  thousand  dollars,  is  not  required  to  be  in 
writing  when  it  is  made  between  persons  other  than  the 
*'reputed  owner  and  his  contractor,"  that  is  to  say,  when 
the  contract  is  not  an  original  contract  within  the  meaning 
of  the  lien  law.  (See  sees.  44-53,  supra,  as  to  what  are 
original  contracts.) 

Therefore,  the  contract  of  a  mere  subcontractor  and 
materialman  is  not  required  to  be  in  writing  although  its 
price  exceeds  one  thousand  dollars.  (Reed  v.  Norton,  90 
Cal.  590,  27  P.  426.) 

In  the  last  case,  the  court,  at  page  599,  say: 

** Mitchell  was  a  mere  subcontractor  and 
materialman,  and  there  is  nothing  in  section  1183 
of  the  C.C.P.  requiring  a  contract  of  the  kind  he 
had  to  be  in  writing  or  recorded;  and  even  if  the 
contract  between  Norton  (owner)  and  Helm 
(contractor)  had  been  void,  there  was  no  necessity 
for  Mitchell  to  have  had  any  written  contract  or 
to  have  recorded  it." 
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Contracts  required  to  be   in  writini^,  continued. 

Sec.  ISO.  Nor,  need  the  contract  of  persons  employed 
by  the  owner  of  a  factory  in  process  of  erection  to 
manufacture  at  their  own  shop,  a  steam  plant,  consisting  of 
boiler,  engine,  feed-pipes  and  necessary  attachments,  and 
to  deliver  it  and  put  it  in  place  in  the  building  for  an 
agreed  price  exceeding  one  thousand  dollars,  be  in  writing; 
such  persons  are  materialmen  and  are,  therefore,  not 
within  the  provisions  of  sections  1183  and  1184  relating  to 
contracts  between  the  owner  of  the  building  and  his 
contractor.  (Hinckley  v.  Field  Biscuit  etc.  Co.,  91  Cal.  136, 
27  P.  594;  Santa  Monica  L.  Co.  v.  Hege,  119  Cal.  376,  51  P. 
555;  Bryson  v.  McCone,  121  Cal.  153,  53  P.  637.) 

So  where  a  materialman  contracts  directly  with  the 
owner  to  furnish  material  to  be  used  in  the  construction  of 
a  building  which  is  being  erected  by  the  latter,  such 
contract,  whatever  its  price,  is  not  required  to  be  in  writing. 
(Sparks  v.  Butte  etc.  Co.,  55  Cal.  389;  Schwartz  v.  Knight, 
74  Cal.  432,  16  P.  235;  Barber  v.  Reynolds,  33  Cal.  497, 
s.  c.  44  Cal.  579.) 

And  the  same  rule  applies  to  the  contract  of  a  laborer  for 
his  individual  labor.  (Barber  v.  Reynolds,  supra]  see, 
sees.  60,  63,  supra,) 

A  contract  to  perform  labor  and  furnish  materials  for  a 
sidewalk  under  section  1191  of  the  C.C.P.,  the  price  of 
which  exceeds  one  thousand  dollars,  is  not  required  to  be 
in  writing.  Such  contract  may  be  oral  and  section  1183 
requiring  contracts  the  price  of  which  exceeds  one  thousand 
dollars  to  be  in  writing,  has  no  application.  (Krue7A)erger 
V.  Wingfield,  96  Cal.  251,  31  P.  109.) 

A  contract  for  extra  work,  or  for  extension  of  time,  under 
a  building  contract,  is  not  required  to  be  in  writing: 
(Barilari  v.  Ferrea,  59  Cal.  1;  White  v.  Soto,  82  (^al.  654, 
23  P.  210.) 

An  implied  contract  between  the  owner  and  his 
contractor,    the     price    of  which    exceeds    one    thousand 
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dollars,  is,  if  not  in  writing,  wholly  void;  but  when  such 
implied  contract  has  been  performed,  the  contractor  may 
maintain  an  action  for  the  reasonable  value  of  the  work 
done  and  materials  furnished,  and,  though  the  contractor 
is  not  entitled  to  a  lien  thereunder,  it  is  no  defense  to  such 
action  that  the  implied  contract  was  not  in  writing  and  filed 
for  record  in  accordance  with  the  statute.  (Rebinan  v,  San 
Gabriel  etc.  Co.,  95  Cal.  390,  30  P.  564.) 


Contracts  within  statute  of  frauds. 

Sec.  I  til.  The  contract,  however,  in  every  case  must 
meet  the  requirements  of  the  statute  of  frauds.  (C.  C. 
sees,  1624,  1739,  1741.) 

But  a  contract  to  furnish  materials  and  fashion  them 
according  to  specifications  furnished  by  the  purchaser,  or 
according  to  some  model  selected,  and  when,  without  the 
special  contract  entered  into  by  the  parties,  the  thing  fur- 
nished would  never  have  been  put  in  the  particular  shape 
or  condition  in  which  it  is  furnished,  the  contract  is  essen- 
tially one  for  labor,  and  is  not  within  the  statute  of  frauds. 
(Flynn  v,  Dougherty,  91  Cal.  669,  27  P.  1080;  see  Clay  v. 
Walton,  9  Cal.  328  as  to  collateral  promise  of  owner  to  pay 
for  bricks  furnished  to  contractor.) 

A  parol  promise  to  pay  for  improvements  upon  land  is 
not  within  the  statute  of  frauds.  (Godeffroy  v,  Caldwell,  2 
Cal.  489;  collateral  promise,  Ellison  v.  Jackson  Water  Co. 
12  Cal.  543.) 


Tli6  contract  must  be  subscribed  by  tiie  parties 

tiiereto. 

Sec.  I93.  Section  1188,  inter  alia,  provides  that  "all 
such  contracts  *  *  *  shall  be  subscribed  by  the  parties 
thereto     *     *     *" 

The  contracts  referred  to,  it  is  necessary  to  repeat,  are 
those  between  the  reputed  owner  and  his  contractor,  that  is, 
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original  contracts,  the  price  of  which  exceeds  one  thousand 
dollars.  What  has  been  said  in  preceding  sections  with 
reference  to  the  essential  that  such  contracts  must  be  in 
writing,  is  applicable  here;  for,  it  is  contracts  in  writing 
only  and  necessarily  which  the  statute  requires  to  be  sub- 
scribed by  the  parties  thereto. 

Section  1183  (see  sec.  142,  supra)  refers  to  contracts 
between  the  *' reputed  owner  and  his  contractor. '^  It  is  not 
necessary,  therefore,  to  the  validity  of  the  contract  that  it 
shall  be  signed  by  the  real  owner.  (Dunlop  V.Kennedy, 
34  P.  92,  overruled  in  s.  c,  102  Cal.  448,  but  not  on  this 
point.)  But  if  such  contract  is  not  executed  by  the  real 
owner  he  is  not  personally  liable  thereon,  nor  is  his  prop- 
erty chargeable  with  liens  thereby.  (Santa  Cruz  etc.  Co.  v, 
Lyons,  117  Cal.  212,  48  P.  1097.) 

The  word  "  subscribe,"  when  applied  to  the  signature  to 
an  instrument  in  writing  usually  means  the  writing  of  one's 
name  beneath  or  at  the  end  of  the  instrument.  (24  Am.  and 
Eng.  Ency.  of  Law,  325,  Isted.) 

The  word,  as  here  u.^ed,  undoubtedly  has  a  signification 
analogous  to  its  meaning  as  used  in  section  1276  of  the 
Civil  Code  which  prescribes  the  formalities  of  the  execu- 
tion of  a  will. 

In  re  Walker's  Estate,  110  Cal.  387,  42  P.  815,  the  court, 
having  under  consideration  section  1270,  say: 

**  To  subscribe  is  to  attest  or  give  consent,  or  evi- 
dence knowledge  by  underwriting,  usually  (but 
not  necessarily)  the  name  of  the  subscriber.  But 
the  place  of  the  writing  is  immaterial  since  a  still 
more  general  meaning  of  the  word  'subscribe'  is 
to  attest  by  writing,  in  which  definition  the  locality 
is  wholly  disregarded." 

Section  1624  of  the  Civil  (\''(\q  requires  certain  contracts, 
to  be  valid,  to  be  in  writing  and  sul)scribed  by  the  party  to 
be  charged,  etc. 

In  California  Canneries  Co.  v.  Scatena,  117  Cal.  447,  the 
only  signature  to  a   memorandum    of  sale  of  pc^aches  was 
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that  written  across  its  face  by  the  seller,  and  it  was  held 
that  the  memorandum  was  ^'subscribed"  within  the  intent 
of  section  1624,  supra.  The  court  lay  down  the  broad  rule 
that  under  this  section  the  memorandum  need  not  be 
signed  or  subscribed  at  the  end  thereof ;  that  it  is  sufficient 
if  the  party  to  be  charged  attaches  his  signature  to  it  with 
the  intent  to  accept  and  be  bound  by  it,  no  matter  to  what 
part  of  the  instrument  the  signature  be  attached. 


The   same.     Plans    and    specifications.    Memo- 
randum of  contract. 

See,  153.  Where  a  contract  refers  to  plans  and  specifi- 
cations according  to  which,  by  the  terms  of  the  contract, 
the  work  is  to  be  done,  such  plans  and  specifications  are  an 
essential  part  of  the  contract,  and,  where  reference  is  made 
to  them  in  the  contract  as  attached,  when  in  fact  they  are 
not  so  attached  (and  the  plans  and  specifications  are  not 
signed  by  the  parties),  there  is  not  such  a  contract  in  writ- 
ing and  subscribed  by  the  parties,  as  is  required  by  the 
statute.  (Willamette  etc.  Co.  v.  College  Co.,  94  Cal.  229,  29 
P.  629;  Worden  v,  Hammond,  37  Cal.  61.) 

In  Worden  v.  Hammond,  supra^  the  court,  at  page  64, 
say: 

**  It  is  not  indispensable  that  the  specifications  be 
signed  by  the  party  to  be  charged  [under  sec.  2  of 
lien  act  of  1862, 384],  but  it  will  be  sufficient  if  they 
be  referred  to  with  certainty.  But  where  the  refer- 
ence is  false,  it  cannot  be  helped  out  by  oral 
evidence." 

A  building  contract  reciting  that  the  material  was  to  be 
furnished  and  the  work  done  in  accordance  with  drawings 
and  specilications  "  identified  by  the  signatures  of  the 
parties "  thereto,  is  incomplete  and  invalid,  if  no  such 
signed  drawl ng^5  and  specifications  are  to  be  found.  In 
such  case  the  whole  contract  is  not  reduced  to  writing  and 
signed  by  the  parties  as   required   by  the   statute.     (West 
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Coast  L.  Co.  v.  Knapp,  122  Cal.  79,  54  P.  533),  and  cannot 
be  aided   by   parol   evidence,  or  the  defect  cured  by   oral 
waiver  or  oral  agreement,  so  as  to  validate   the   contract. 
(Willamette   etc.   Co.    v.   College  Co.,  supra;    Donnelly   v 
Adams,  115  Cal.  129,  46  P.  916,  s.  c.  59  P.  208.) 

The  fact  that  unsigned  plans  and  specifications,  not 
referred  to  in  the  contract,  were  attached  to  the  contract, 
and  the  whole  filed  as  one  document,  and  that  the  house 
was  actually  built  in  accordance  with  such  plans,  can  have 
no  bearing  upon  the  question  whether  the  whole  contract 
was  reduced  to  writing  and  signed  by  the  parties  in  compli- 
ance with  the  statute.     (West  Coast  L.  Co.  v.  Knapp,  8upra,) 

The  memorandum  which  may  be  filed  as  a  substitute  for 
the  contract,  is  not,  by  the  statute,  required  to  be  subscribed 
by  the  parties.     (Joost v.  Sullivan,  111  Cal.  294,  43  P.  896.) 

The    Contract    or    Memorandum    thereof    must 

be  Filed.    The   Contract. 

Sec.  154.  Section  1183  of  the  C.C.P.,  inter  alia,  pro- 
vides that  "the  said  contract  or  a  memorandum  thereof 
[setting  forth  certain  matters]  *  *  *  shall,  before  the 
work  is  commenced,  be  filed,"  etc. 

The  contracts  required  to  be  filed  with  the  county 
recorder  are  original  contracts  the  price  of  which  exceeds 
one  thousand  dollars.     (Sec.  146,  supra.) 

Failure  to  file  such  contracts  renders  them  "wholly  void." 
(See  sec.  194,  infra.)  The  statute,  however,  does  not  apply 
to  implied  contracts.  (Rebman  v.  San  Gabriel  etc.  Co.,  95 
Cal.  390,  30  P.  564.) 

The  statute  requires  the  whole  contract  to  be  filed  with 
the  recorder.  Therefore,  where  plans  and  specifications  are 
referred  to  in,  and  form  part  of  the  contract,  they  must  be 
filed  with,  and  as  a  part  of  the  contract.  Otherwise  the 
contract  is  wholly  void.  (Holland  v.  Wilson,  76  Cal.  43'J,  18 
P.  412;  Willamette  etc.  Co.  i;.  College  Co.,  94  Cal.  229,  29 
P.  629;  Barkers.  Doherty,  97  Cal.  10,  31  P.  1117;  McMen- 
omy  V.  White,  115  Cal.  339,  47  P.  109.) 
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If,  in  such  case,  the  drawings  and  specifications  are  not 
filed  with  the  contract,  the  contract  in  its  entiretj'  is  not 
filed.  (Yancy  v.  Morton,  94  Cal.  558,  29  P.  1111;  Pierce  v. 
Birkholm,  115  Cal.  657,  47  P.  681;  Kuhlman  v,  Burns,  117 
Cal.  469,  49  P.  585;  West  Coast  L.  Co.  v,  Knapp,  122  Cal. 
79,  54  P.  533.) 

And  the   contract,    if  it   does   not   otherwise    contain  a 

sufficient  description    of  the   work  to   be  done,    is  thereby 

rendered   essentially   uncertain,    indefinite,  inchoate     and 

incomplete,  and  thereof  void.      (Greig  v.   Riordan,  99  Cal. 

316,  33  P.  913;  Donnelly  v.  Adams,  115  Cal.  129,  46  P.  916, 

s.  c,  59  P.  208;    Willamette   etc.    Co.  v.  College   Co.,  supra] 

Pierce  v.  Birkholm,. aupra.) 

The  general  character  of  the  work  to  be  done,  which  is 
an  essential  part  of  the  contract,  cannot,  therefore,  be 
ascertained  {Id.)  and  the  contract  cannot  be  aided  by  parol 
evidence  or  the  defect  cured  by  oral  waiver  or  oral  agree- 
ment.   (Donnelly  V.  Adams,  59  P  .208.) 

The  statute  provides  that  the  contract  or  a  rnemorandvm 
thereof  shall  be  filed.  Therefore,  the  filing  of  a  sun  print 
copy  of  the  plans  and  specifications  will  not  meet  the 
recjuirements  of  the  statute  where  they  are  referred  to  in  the 
filed  contract  as  being  signed  by  the  parties  to  the  contract 
although  they  bear  the  photographic  representation  of  the 
signatures  of  the  parties.  (San  Francisco  L.  Co.  v.  O'Neil, 
120  Cal.  455,  52  P.  728.) 

The  mere  filing  does  not  make  a  void  or  defective 
contract  valid.  Without  a  valid  contract  there  is  nothing 
to  file.     (Reed  v.  Norton,  90  Cal.  590,  27  P.  426.) 

The  fact  that  materialmen  and  others  have  actual  notice 
of  the  existence  of  an  unrecorded  original  contract  is  not 
the  equivalent  of  filing  the  same.  This  would  be  so  if  the 
question  were  one  of  notice.  But  it  is  not.  If  the 
contract  is  not  filed,  it  is  void  and  there  is  no  fact  or 
contract  of  which  such  persons  are  bound  to  take  notice. 
(Kellogg  V.  Howes,  81  Cal.  170,  22  P.  509;  Butterworth  v. 
Levy,  104  Cal.  500,  38  P.  897.) 

The  objection  that  the  original  contract  has  not  been 
filed  for  record  as  required  by  law  cannot  be  first  raised 
upon  appeal.  (White  v.  Nat'l.  Bank,  98  Cal.  166,  32 
P.  979.) 
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The    Contract    or    Memorandum    thereof   must 

be  Filed.    The  Memorandum. 

Sec.  I5S.  Section  1183,  inter  alia,  provides  that  the 
contract,  **or  a  memorandum  thereof,  setting  forth 

(a)  the  names  of  all  the  parties  to  the  contract, 

(b)  a  description  of  the  property  to  be  affected  thereby, 

(c)  together  with  a  statement  of  the  general  character 
•of  the  work  to  be  done, 

(d)  the  total  amount  to  be  {mid  tlie rounder  and  the 

(e)  amounts  of  all  partial  payments, 

(f)  together  with  the  times  when  such  payments  shall 
be  due  and  payable,  shall,  before  the  work  is  commencecU 
be  filed,''  etc. 

That  part  of  section  1183  with  reference  to  the  memo- 
randum and  its  contents  was  added  to  it  by  the  amendment 
of  1887.  See  sec.  1,  «upra,  for  this  section  in  full,  amend- 
ments thereto,  notes  and  explanation  of  figures  and 
brackets. 

» 

The  Memorandum.    Generally. 

Sec.  156.  In  1887  (stat.  1187,  152,)  the  legislature 
amended  section  1 183,  by  providing  that  instead  of  filing  the 
entire  contract  in  the  recorder's  ofhce,  as  had  been  pre- 
viously required,  there  might  be  file<l  a  memorandum 
thereof,  **setting  forth  the  names  of  the  parties  to  the 
contract,*'  etc. 

After  this  amendment  was  made,  the  owner  or  the  con- 
tractor, could  satisfy  the  statute  by  liling  either  the 
contract,  or  such  memorandum;  but  if  he  filed  the  contract, 
he  must  still  file  the  whole  of  it,  including  drawings  and 
specifications,  if  they  were  made  a  part  thereof;  while 
if  he  preferred  to  file  the  memorandum,  such  memo- 
randum must  contain  all  the  matters  which  are  pre- 
scribed in  the  statute  as  the  ecjuivalent  of  the  contract. 
(Willamette  etc.  Co.  v.  College  Co.,  94  Cal.  229,  29  P.  629; 
(Reed  v.  Norton,  90  Cal.  rM\  27  P.  42f>.) 
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The  design  of  the  amendment  of  1887  allowing  the 
record  of  a  memorandum  of  the  contract,  was  to  require 
less  than  was  required  before;  and  its  language  is  to  be  con- 
strued in  the  light  of  the  purpose  to  be  effected  by  the  filing 
of  anything  giving  information  of  the  contract  between  the 
owner  and  the  the  original  contractor.  ( Joost  v.  Sullivan, 
111  Cal.  286,  43  P.  896.) 

The  memorandum  must  contain  all  the  matters  which 
are  prescribed  in  the  statute  as  the  equivalent  of  the 
contract,  and  if  any  of  the  required  statements  is  not  con- 
tained in  the  memorandum  filed,  such  omission  is  fatal  to 
the  validity  of  the  contract.  (Willamette  etc.  Co.  v.  College 
Co.;  Reed  V.  Norton,  supra.) 

On  the  other  hand,  the  memorandum  is  not  required  to 
to  set  forth  matters  not  required  by  the  statute.  There- 
fore, a  memorandum  of  a  contract,  sufficient  in  other 
respects,  is  valid  notwithstanding  it  is  not  subscribed  or 
signed  by  the  parties.     (Joost  v.  Sullivan,  supra,) 

Where  the  original  contract  is  void,  a  memorandum 
thereof,  however  perfect  in  itself,  which  is  filed,  is  of  no 
force  or  effect.  Without  a  valid  contract  there  is  nothing  to 
record.  (Reed  v.  Norton,  Willamette  etc.  Co.  v.  College  Co., 
^upra.) 

A  copy  of  the  plans  and  specifications,  strictly  as  such, 
cannot  be  considered  as  a  memorandum  of  the  contract 
under  section  1183  though  they  might  be  considered  as  a 
memorandum  of  some  part  of  the  contract.  (San  Francisco 
L.  Co.  v.O'Neil,  120  Cal.  455,  52  P.  728.) 

Since  the  memorandum  is  not  required  to  be  signed  (sec. 
153,  supra,)  a  copy  of  the  plans  and  specifications  would 
certainly  be  sufficient  as  a  statement  of  the  general 
character  of  the  work  to  be  done. 

The  memorandum.     Names  of  parties. 

Sec.  157.  The  statute  (quoted  in  sec.  155,  supra,) 
requires  that  the  memorandum  which  may  be  filed  as  a 
substitute  for  the  original  contract,  shall  set  forth  the  names 
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of  the  parties  to  the  contract.  As  we  have  just  seen  ( sec. 
154,  supra),  a  violation  of  this  provision  of  the  statute,  ren- 
ders the  contract  void  and  consequently  subjects  the  parties 
to  the  contract  to  the  penalties  imposed  by  the  statute  in 
cases  of  void  contracts.     (Sec.  194,  et  seq.,  infra.) 

The  names  required  to  be  stated  are  those  of  the  parties 
to  the  original  contract,  and  the  statute  requires  that  "all" 
of  them  shall  be  set  forth. 


The  memorandum.    Description  of  property. 

Sec.  158.  The  statute  (sec.  155,  supra,)  likewise  requires 
that  the  memorandum  shall  set  forth  '*a  description  of  the 
property  to  be  affected  thereby,"  that  is,  to  be  affected  by 
the  original  contract.  The  "property"  here  referred  to  is 
the  land  upon  which  the  building  or  other  structure  or 
improvement  is  to  be  constructed.  The  next  clause  of  the 
same  section  (1183)  requires  that  the  memorandum  shall 
contain  a  "statement  of  the  general  character  of  the  work 
to  be  done."  This  statement,  therefore,  furnishes  a  descrip- 
tion of  the  building  or  other  structure  or  improvement  to 
be  constructed.  The  latter  clause  of  this  section  supple- 
ments the  former  and  under  them  are  required  both  a 
description  of  the  land  upon  which  the  building,  etc.  is  to 

be  constructed,  and  a  statement  of  the  general  character  of 
the  work  to  be  done  from  which  the  nature  and  kind  of 
building,  etc.,  to  be  constructed,  or  of  the  alteration,  addi- 
tion, or  repair  to  be  made,  may  be  determined.  (See  Joost 
V.  Sullivan,  111  Cal.  286,  43  P.  h96.) 

There  is  nothing  in  the  statute  requiring  the  contract  to 
contain  a  description  of  the  property  to  be  affected  thereby, 
>and  it  has  been  held  that  a  contract  which  omits  such 
description  is  not  therebv  rendered  invalid.  (San  Diego  L. 
Co.  V.  Wooldredge,  90  Cal.  574,  27  P.  431;  Yancv  v.  Morton, 
94Cal.  5.SS,  29  P.  1111.) 

The  memorandum  of  the  contract,  in  order  to  meet  the 
requirements  of  the  statute,  must,  however,  contain  such  a 
description,  the  omission  of  which  renders  the  contract 
void. 
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The  msmorandum.   Statement  of  il^eneral  charac- 
ter of  work  to  be  dona. 

Sec.  139.  Section  1183,  inter  alia,  provides,  that  the 
memorandum  shall  contain  "a  statement  of  the  general 
character  of  the  work  to  be  done." 

The  work  referred  to  here  is  the  wbrk  to  be  done  under 
the  contract  and  it  is  a  statement  of  the  general  character 
of  that  work  which  must  be  set  forth  in  the  memorandum. 

The  design  of  the  amendment  of  1887  (see  sec.  156,  «itpra,) 
to  section  1 183,  allowing  the  filing  of  a  memorandum  of  the 
contract  was  to  require  less  than  was  recjuired  before;  and 
the  provisions  for  a  description  of  the  general  character  of 
the  work  to  be  done,  cannot  be  construed  to  require  a 
special,  particular,  minute  and  detailed  description.  (Joost 
v.  Sullivan,  111  Cal.  28(5,  43  P.  896.) 

Where,  therefore,  a  filed  memorandum  of  a  contract  for 
the  erection  of  a  building,  sets  forth  the  names  of  all  the 
parties  to  the  contract  and  a  general  statement  of  the  char- 
acter of  the  work  to  be  done,  it  is  not  rendered  insufficient 
because  the  memorandum  is  not  signed,  nor  because  plans 
and  specifications  are  not  filed  therewith,  if  none  are  referred 
to  in  the  memorandum;  nor  because  there  is  no  detailed 
description  of  the  work  to  be  done;  and  where  the  state- 
ment of  the  general  character  of  such  work  is  made  in  good 
faith  and  sets  forth  the  size  of  the  lot,  and  that  a  frame 
building  already  thereon  is  to  be  raised,  repaired  and  addi- 
tions made  thereto,  and  converted  into  flats  for  the  purpose 
of  being  used  as  tenements,  the  memorandum  is  a  substan- 
tial and  sufficient  compliance  with  the  statute.  (Joost  v. 
Sullivan,  supra.) 

But  a  memorandum  of  a  contract  for  a  building  costing 
over  one  thousand  dollars,  filed  in  the  recorder's  office,  in 
which  the  only  description  of  the  property  and  of  the  work 
to  be  done  is  that,  "the  building  is  to  be  a  frame  building/' 
is  fatally  defective.     (Blyth  v.  Torre,  38  P.  639.) 
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In  the  last  case  the  court  say: 

"While  the  law  requires  no  discription  in  detail 
of  the  general  character  of  the  work  to  be  done, 
still  it  requires  more  than  is  here  found.  This 
statement  is  too  general.  To  say  that  the  build- 
ing is  to  be  a  stone  building  or  a  brick  building  or 
a  frame  building,  entirely  fails  in  essentials  to  give 
that  notice  to  the  public  which  the  law  contem- 
plates. By  consulting  the  memorandum  of  con- 
tract it  would  be  impossible  to  say  whether  the 
building  is  to  be  a  diminutive  cottage,  or  a  large 
public  caravansary,  or  whether  the  contract  [)rice 
is  at  all  in  proportion  to  the  character  of  the  build- 
ing to  be  erected." 


The  same. 

See.  160.  So,  where  the  memorandum  describes  the 
building  as  "three  stories  high'*  (Willamette  etc.  Co.  v.  Col- 
lege Co.,  94  Cal.  235,  29  P.  629;)  or  as  a  "two-story  build- 
ing 51  by  25  feet,"  (Butterworth  v.  Levy  140  Cal.  506,  38  P. 
897;)  or  as  a  one-story  brick  building  (Wood  v.  Oakland  etc. 
Co.,  107  Cal.  500,  40  P.  806,)  it  is  insufficient.  These  are 
not  sufficient  statements  of  the  general  character  of  the  work 
to  be  done,  and  the  contract,  therefore,  would  be  rendered 
void  where  its  validity  depended  upon  the  filing  of  such  a 
memorandum. 

In  Butterworth  v.  Levy,  supra^  the  reason  for  holding  the 
memorandum  of  the  contract  insufficient  was  that  it  did  not 
set  forth  the  material  of  which  the  building  was  to  be  con- 
structed, or  any  item  from  which  its  general  character  could 
be  ascertained;  the  dimensions  and  character  of  the  work 
could  not  be  determined  (plans  and  specifications  not  hav- 
ing been  filed),  nor  whether  the  building  was  composed  of 
iron,  brick,  or  wood. 

It  is  not  necessary  to  the  sufficiency  of  the  memorandum, 
or  to  the  validity  of  the  contract,  that  plans  and  specifica- 
tions should  be  filed  as  a  part  of  the  memorandum  when  it 
otherwise   contains  a  sufficient  statement    of  the   general 
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character  of  the  work  to  be  done.  (Joost  v.  Sullivan  111 
Cal.  286,  43  P.  896;  Reed  v.  Norton,  90  Cal.  590,  27  P.  426.) 
The  statute,  as  we  have  just  seen,  does  not  require  a  special, 
particular,  minute  or  detailed  description  of  the  work  to  be 
done.  But  where  the  memorandum  itself  does  not  contain  a 
sufficient  statement  of  the  general  character  of  the  work  to  be 
done  and  refers  to  plans  and  specifications  for  such  state- 
ment, no  copy  of  which  is  inserted  in  such  memorandum  or 
filed  with  it,  it  is  fatally  defective.  (Wood  v,  Oakland  etc. 
Co.;  Butterworth  v.  Levy;  Willamette  etc.  Co.  v.  College  Co., 
supra]  Greig  v.  Riordan  99  Cal.  316,  33  P.  913;  Yancy  t'. 
Morton  ^4  Cal.  561,  29  P.  1111.) 

If  the  memorandum  does  not  disclose  that  there  are  plans 
and  specifications  it.  is  not  essential  to  the  sufficiency  of  the 
memorandum  that  they  be  filed.  (Joost  v,  Sullivan,  Reed  v, 
Norton,  supra.)  The  question  in  every  case  is  whether  the 
memorandum,  if  that  be  filed  as  a  substitute  for  the  con- 
tract, states  the  general  character  of  the  work  to  be  done. 
{Id.) 

The  memorandum.     Total  amount  to  be  paid  and 
amount  of  all  partial  payments. 

Sec.  161.  Section  1183,  inter  alia,  provides  that  the 
memorandum  shall  contain  statements  of  *'the  total  amount 
to  be  paid  thereunder  [under  the  contract],  and  the  amounts 
of  all  partial  payments,  together  with  the  times  when  such 
payments  shall  be  due  and  payable.'* 

It  must  be  remembered  that  the  statements  in  the  memo- 
randum required  by  the  statute  are  mere  memoranda  of  the 
contract.  They  are  not  statements  outside  of  the  contract. 
The  names  required  to  be  stated  are  those  of  the  parties  to 
the  contract.  The  statement  of  the  general  character  of  the 
work  to  be  done  is  of  that  specially  particularized  in  the 
contract.  And  so  the  statements  of  the  total  amount  to  be 
paid  under  the  contract,  the  amounts  of  all  partial  payments, 
and  the  times  when  such  payments  become  due   and   pay- 
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able,  are  mere  memoranda  of  those  matters  as  they  have 
been  agreed  upon  by  the  parties  and  stated  in  the  contract. 

Sections  1183  and  1184  require  the  original  contract  to 
set  forth  the  contract  price  when  it  exceeds  one  thousand 
dollars,  and  that  that  price  shall,  by  the  terms  of  the  con- 
tract, be  made  payable  in  installments,  at  specified  times 
after  the  commencement  of  the  work,  or  on  the  completion 
of  specified  portions  of  the  work,  or  on  completion  of  the 
whole  work. 

It  will  be  observed  that  the  memorandum  to  be  filed  as  a 
substitute  for  the  original  contract,  must,  under  the  clause 
of  section  1183  now  under  consideration,  set  forth*all  of  the 
above  statements  required  in  the  original  contract.  The 
"total  amount  to  be  paid"  which  must  be  stated  in  the 
memorandum,  is  the  contract  price,  and  the  "amount  of  all 
partial  payments,  together  with  the  times  when  such  pay- 
ments shall  be  due  and  payable,"  is  the  amount  of  the 
installments  of  the  contract  price  which,  by  the  terms  of 
the  contract,  are  payable  at  the  times  stated  in  the  contract. 

The  same. 
Sec.  169.     In  Reed  v.  Norton,  90  Cal.  590,  601-2,  27  P. 
426,  the  contract  with   reference  to  the   price,  which  was 
$5500,  provided  that  it  should  be  paid: 

1.  Upon  the  written  order  of  said  Helm  (contractor),  he 
(Norton,  owner),  will  pay  the  materialman  for  materials 
furnished  as  soon  as  the  same  is  actually  worked  into  the 
building,  and  whether  the  same  be  furnished  directly  to 
said  Helm,  or  to  his  subcontractors; 

2.  Upon  the  written  order  of  said  Helm,  he  (Norton)  will 
pay  the  mechanics  and  laborers  upon  said  building  at  the 
end  of  every  week  for  work  actually  done,  and  whether 
such  laborers  and  mechanics  be  hired  directly  by  said  Helm 
or  by  his  subcontractors; 

3.  When  all  the  material  and  labor  is  paid  for  as  afore- 
said, then  said  Norton  will  pay  said  Helm  the  balance  of 
said  contract  price; 
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4.  Provided;  that  said  Norton  may  retain  twenty-five  per 
cent  ($1375)  of  said  contract  price  until  thirty-five  days 
shall  have  expired  after  final  completion  of  said  contract." 

The  memorandum  filed  in  this  case  as  a  substitute  for 
this  contract  stated: 

"  Said  Helm  to  be  paid  $5500  for  all  work,  labor  and 
material;  three-fourths  thereof  payable  in  installments  as 
work  progressed.  (Said  Norton  to  pay  the  materialmen, 
laborers  and  mechanics  upon  the  written  order  of  said 
Helm;  laborers  and  mechanics  to  be  paid  weekly  during  the 
progress  of  the  work,  until  said  three-fourths  is  exhausted.) 
The  other  one-fourth  payable  thirty-five  days  after  the  final 
completion  of  the  contract." 

The  point  was  made  that  this  memorandum  did  not 
specify  the  time  mentioned  in  the  contract  for  making  pay- 
ments, and  the  court,  at  page  602,  in  overruling  the  same, 
say: 

"We  do  not  see  but  what  this  is  a  substantial 
statement  of  *  the  amounts  of  all  partial  payments, 
together  with  the  times  when  such  payments  shall 
be  due  and  payable,'  as  set  out  in  the  contract  and 
required  to  be  in  the  memorandum  under  section 
1183  of  the  C.C.P." 


Time  of  filinilt  contract  or  memorandum. 

Sec.  163.  Section  1183,  inter  alia^  provides  that  the 
original  contract  whose  price  exceeds  one  thousand  dollars, 
^*shall,  before  the  work  is  commenced,  be  filed  in  the  oflBce 
of  the  county  recorder  of  the  county,  or  city  and  county, 
where  the  property  is  situated,  who  shall  receive  one  dollar 
for  such  filing,"  etc. 

The  failure  to  file  such  a  contract,  or  a  memorandum 
thereof  renders  the  contract  wholly  void  (sec.  165,  infra.) 
And  the  contract  is  also  rendered  **wholly  void''  if  it,  or  a 
memorandum  thereof,  is  not  filed  "  before  the  work  is  com- 
menced."    (Powder  Co.  v.  Flume  Co.,  78  Cal.  195, 20  P.  419; 
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not  overruled  on  this  point;  sec.  1183  C.C.P.  See  finding 
not  sustained  by  evidence,  Reed  v.  Norton,  90  Cal.  590,  27 
P.  426.) 

The  object  in  requiring  original  contracts  whose  price 
exceeds  one  thousand  dollars  to  be  filed  before  the  work  is 
commenced,  is  to  give  accurate  and  public  information  and 
timely  notice  of  its  terms  to  subcontractors,  laborers,  and 
materialmen.  Such  contracts  being  the  measure  of  the 
liability  of  the  contracting-owner  to  them,  and  the  law 
being  designed  to  give  to  them  a  priority  in  the  payment  of 
the  contract  price  for  their  work  and  materials  over  the 
demands  of  the  original  contractor,  the  former,  with  this 
information  at  hand,  are  in  positions,  in  the  exercise  of  dili- 
gence and  of  care,  and  in  pursuance  of  rights  given  to 
them  by  the  statute,  to  secure  and  enforce  this  priority. 
(Greig  v.  Riordan,  99  Cal.  316,  319,  33  P.  913.) 

If,  however,  the  contract  was  not  required  to  be  filed 
before  the  work  was  commenced,  or  at  all,  then,  since  sub- 
contractors, materialmen  and  laborers  would  be  without 
definite  information  as  to  the  amounts  and  times  of  pay- 
ments of  the  price,  the  remedy  given  to  them  by  the  statute, 
by  which  they  can  intercept  the  price,  or  any  installment 
thereof,  in  the  hands  of  the  contracting-owner,  would  be 
useless.  Without  public  record  of  the  contract,  or  under  a 
provision  permitting  the  contract  to  be  filed  after  the  com- 
mencement of  the  work,  and  under  the  lien  law  as  it  would 
then  stand,  the  terms  of  the  contract  could  be  such  that 
seventy-five  per  cent,  of  the  price  would  become  due  and 
payable,  and  could  be  legally  paid  by  the  contracting-owner 
to  the  contractor,  before  knowledge  of  the  terms  of  the  con- 
tract could  be  obtained  by  lien-claimants. 

The  requirement  that  the  contract,  or  a  memorandum 
thereof,  shall  be  made  a  public  record  not  only  affords  pub- 
lic notice  of  the  contents  of  the  contract,  but  it  also  gives 
assurance  to  subcontractors,  materialmen  and  laborers  that 
the  terms  of  the  contract  are  just  as  they  are  stated  in  it, 
and  that  they  can,  therefore,  safely  take  such  proceedings 
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for  the  protection  of  their  rights  as  they  may  deem  proper, 
knowing  that  the  owner  and  contractor  cannot,  by  agree- 
ment or  otherwise,  modify  or  change  those  terms  to  their 
detriment.     (Sec.  184,  infra.) 

Place  of  filini^  contract  or  memorandum. 

Sec.  164.  By  the  clause  of  section  1183  above  quoted, 
the  contract,  or  a  memorandum  thereof,  must  be  filed  with 
the  county  recorder  of  the  county,  or  city  and  county,  where 
the  property  is  situated.  This  requirement  of  the  statute 
has  been  fulfilled  when  the  contract,  or  a  memorandum 
thereof,  has  been  filed  with  the  proper  county  recorder. 
The  statute  does  not  require  the  contract,  or  a  memoran- 
dum thereof,  to  be  "recorded.'* 

It  will  be  observed  that  the  statute  does  not  provide  that 
the  contract,  or  the  memorandum,  shall  be  filed  in  the 
county,  etc.,  in  which  the  property  "or  some  part  thereof 
is'situated."  Where,  therefore,  the  property  is  situated  in 
two  or  more  counties,  it  would  seem  to  be  necessary  to  the 
validity  of  the  contract  required  to  be  filed,  to  file  it,  or  a 
memorandum  thereof,  in  each  of  such  counties. 

It  is  the  duty  of  the  parties  to  file  the  contract,  or  a  mem- 
orandum thereof,  with  the  recorder  of  the  jproper  county. 
(Giant  Powder  Co.  v.  Flume  Co.,  78  Cal.  193,  20  P.  419.) 
The  statute  imposes  severe  penalties  upon  the  parties  to  the 
contract,  and  especially  upon  the  contracting-owner,  for 
failure  to  file  the  contract,  or  a  memorandum  thereof,  when 
such  filing  is  required  by  the  statute,  and  it  is,  therefore,  to 
the  interest  both  of  the  contractor  and  of  the  contracting- 
owner,  to  see  to  it  that  this  provision  of  the  statute  is  com- 
plied with. 

Contracts  "wholly  void.'* 
Sec.  165.     Section  1183  finally  provides  that  the   con- 
tracts therein  required  to  be  in  writing  shall,  if  not  in  writ- 
ing, subscribed  by  the  parties  and  filed  (or  a  memorandum 
thereof  filed,)  as  therein  provided,  "be  wholly  void,  and  no 
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recovery  shall  be  had  thereon  by  either  party  thereto;  and 
in  such  case,  the  labor  done  and  materials  furnished  by  all 
persons  aforesaid,  except  the  contractor,  shall  be  deemed  to 
have  been  done  and  furnished  at  the  personal  instance  of 
the  owner,  and  they  shall  have  a  lien  for  the  value  thereof/* 

The  above  provisions  of  section  1183  are  so  closely  con- 
nected with  similar  provisions  of  section  1184  that,  although 
it  violates  the  plan  of  following  the  statute  so  far  as  prac- 
ticable, yet,  to  avoid  unnecessary  repetition,  it  is  deemed 
advisable  to  postpone  their  discussion  until  the  provisions 
of  section  1184  shall  have  been  reached  when  and  wHere 
the  provisions  of  both  sections  shall  be  considered.  (See 
sec.  194,  et  seq.,  infra.) 


The  price  must  by  the  terms  of  the  contract,  be 
made  payable  in  installments  at  specified 
times.    The  statute. 

Sec.  166.  Section  1184  of  the  C.C.P.,  inter  alia,  pro- 
vides: 

'*No  part  of  the  contract  price  shall,  by  the  terms  of  any 
such  contract,  be  made  payable,  nor  shall  the  same  or  any 
part  thereof  be  paid  in  advance  of  the  commencement  of 
the  work  but  the  contract  price  shall,  by  the  terms  of  the 
contract,  be  made  payable  in  installments  at  specified  times 
after  the  commencement  of  the  work,  or  on  the  completion  of 
the  specified  portions  of  the  work,  or  on  the  completion  of 
the  whole  work;  provided,  that  at  least  twenty-five  per  cent. 
of  the  whole  contract  price  shall  be  made  payable  at  least 
thirty-five  days  after  the  final  completion  of  the  [a]  con- 
tract." 

Bv  the  amendment  of  1885  to  this  section  the  words 
"work  and'^  were  stricken  out  at  the  place  indicated  by 
"[a]."  (See  sec.  2,  for  sec.  1184  in  full,  amendments 
thereto,  notes  thereon  and  explanation  of  figures  and 
brackets.) 
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To  what  contracts  section  1184  applies. 

Sec.  167.  In  Sidlinger  v.Kerkow,  82  Cal.  42,  22  P.  932, 
the  price  of  the  contract  there  under  consideration  was  less 
than  one  thousand  dollars.  There  was  no  written  contract 
and  no  reservation  of  twenty-five  per  cent,  of  the  price  for 
thirty-fi\"e  days  after  final  completion  of  the  contract  as 
required  by  section  1 1 84.  The  point  was  made  that,  for 
these  reasons,  the  contract  was  void.  The  court,  after 
quoting  sections  1183  and  1184  with  reference  to  contracts 
and  their  essentials,  at  page  44,  say: 

"Reading  these  two  sections  together,  we  think 
it  quite  clear  that  the  legislature  did  not  intend  to 
provide  that  twenty-five  per  cent,  of  the  contract 
price  should  be  payable  thirty-five  days  after  the 
completion  of  the  contract  in  any  case  except  *when 
the  amount  agreed  to  be  paid  thereunder  exceeds 
one  thousand  dollars.'  The  use  of  the  phrase  'any 
such  contract'  in  the  clause  of  section  1184  imme- 
diately following  the  provision  of  section  1183 
quoted  above,  indicates,  we  think,  that  the  legisla- 
ture intended  to  refer  to  the  contracts  which  had 
just  been  spoken  of  in  section  1183,  namely,  con- 
tracts in  which  the  'amount  agreed  to  be  paid 
thereunder  exceeds  one  thousand  dollars.'  That 
such  contracts  were  referred  to  is  made  evident 
from  the  peculiar  language  of  the  last  clause  quoted 
from  section  1184,  namely, 'in  case  such  contracts 
and  alterations  thereof  do  not  conform  substan- 
tially to  the  provisions  of  this  section.^  " 

The  application  of  the  provisions  of  section  1184  to  con- 
tracts whose  price  did  not  exceed  one  thousand  dollars  again 
arose  in  Lumber  Co.  v.  Cummings,  86  Cal.  22,  24  P.  814, 
and  in  Dennison  v.  Burrell,  119  Cal.  180,  51  P.  1,  and  the 
rule  was  again  laid  down  that  these  provisions  with  reference 
to  stipulations  as  to  the  price  did  not  apply  to  such  contracts. 

To  bring  a  contract  within  the  provisions  of  section  1184, 
its  price  must  not  only  exceed  one  thousand  dollars,  but  it 
must  also  be  an  original  contract  within  the  meaning  of 
section  1183.     (See  sec.  146,  supra.) 
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Price   payable  in    inetallmente.      Comments   on 

section  1184. 

Sec.  168.  Prior  to  the  enactment  in  1885  (stat.  1885, 
144)  of  the  provisions  of  this  section,  there  was  no  statute 
prescribing  the  manner  or  the  time  of  making  payments  of 
the  contract  price.  Under  the  former  statutes,  the  rule  had 
been  laid  down  that  the  contract  between  the  contractor  and 
the  owner,  whatever  its  terms,  was  the  measure  of  the  rights 
of  all  lien-claimants,  and  that,  if  according  to  the  terms  of 
this  contract,  there  was  nothing  due  to  the  contractor  from 
the  owner  on  account  of  the  price,  these  persons  could  not 
enforce  liens  against  the  property  of  the  owner  for  their 
labor  and  materials.     (See  Knowles  v.  Joost,  13  Cal.  620.) 

Under  these  statutes  there  was  nothing  to  prevent  the 
owner  from  paying  the  contractor  the  whole,  or  any  portion, 
of  the  price  before  the  work  was  commenced,  nor  from 
stipulating  in  the  contract,  that  the  payments  should  be 
made  before  the  commencement  of  the  work  or  before  the 
completion  of  the  contract.  The  rule  had  also  been  laid 
down  that  lien-claimants  could  enforce  their  liens  as  against 
the  property  of  the  contracting-owner,  to  the  extent  only  of 
the  unpaid  contract  price  due  at  the  time  of  the  filing  of 
liens  or  of  serving  notices.     (Sec.  803,  infra.) 

It  will  thus  be  seen  that  these  statutes  were  whollv  defec- 
tive  in  that  they  failed,  in  many  cases,  to  secure  the  very 
persons  for  whose  protection  and  preference  they  were 
designed  and  enacted. 

The  provisions  of  section  1LS4  with  reference  to  the  time 
and  mode  of  paying  the  contract  j)rice  were  undoubtedly 
enacted  to  cure  these  defects  in  the  former  lien  laws.  This 
section  as  it  now  stands,  makes  the  price  payable  in  install- 
ments and  at  specified  times  and  thus  gives  an  opportunity 
to  lien-claimants  to  intercept,  by  notice,  any  installment  of 
the  price  in  the  hands  of  the  contracting-owner,  before  it 
becomes  due  and  is  paid,  and  also  requires  twenty-live  per 
cent,  of  the  price  to  be  reserved  thirty-five  days  after  the 
completion  of  the  contract  which  can  likewise  be  reached  by 
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lien-claimants,  under  section  1187,  by  filing  claims  of  lien. 
(DeCamp  L.  Co.  v.  Tolhurst,  99  Cal.  631,  635,  34  P.  438.) 

And  if  the  owner  neglects  to  retain  twenty-five  per  cent,  of 
the  price  for  thirty-five  days  after  final  completion  of  the 
work  and  contract,  when  such  reservation  is  required  by  the 
statute,  he  is  responsible  to  the  persons  entitled  thereto,  to 
that  extent,  less  any  lawful  credits  the  owner  may  be  entitled 
to  under  section  1200  of  the  C.C.P.,  or  otherwise.  (Reed  v. 
Norton,  90  Cal.  590,  27  P.  ^26.) 

Price    must    be  made    payable  after  commenGe- 

ment  of  work. 

Sec.  1119.  The  first  requirement  of  that  portion  of  sec- 
tion 1184  under  consideration  is  that,  *'Xo  part  of  the  con- 
tract price  shall,  by  the  terms  of  any  such  contract,  be  made 
payable,  nor  shall  the  same  or  any  part  thereof  be  paid  in 
advance  of  the  commencement  of  the  work  but  *  *  * 
shall  *  *.  *  be  made  payable  *  *  *  after  the 
commencement  of  the  work       *       *       *  " 

This  statute  is  explicit  as  to  the  terms  of  the  contract.  It 
is  both  negative  and  affirmative.  It  provides  first  negatively 
against  the  defects  of  the  former  lien  laws  by  providing  that 
no  part  (installment)  of  the  contract  price  shall,  by  the 
terms  of  the  contract,  be  made  payable  in  advance  of  the 
commencement  of  the  work,  and  then  affirmatively  that  the 
price  and  the  installments  thereof  shall,  by  the  terms  of  the 
contract,  be  made  payable  after  the  commencement  of  the 
work. 

A  contract,  therefore,  whose  price  exceeds  one  thousand 
dollars  and  which,  by  its  terms,  makes  the  price,  or  any  part 
of  it,  payable  in  advance  of  the  commencement  of  the  work, 
would  not  be  iu  substantial  conformity  with  the  provisions 
of  section  1184  and  the  owner  and  the  contractor  would  be 
subject  to  the  penalties  imposed  by  that  section. 

For  subject  of  premature  payment  of  contract  price 
and  payment  thereof  in  advance,  of  commencement  of  work, 
see  sec.  187,  infra. 
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Price   must    be   made   payable    In   Installments 

and  at  specified  times. 

Sec.  I70.  The  second  requirement  of  that  portion  of 
sOv  tion  1184  under  consideration  is  that, 

1.  "The  contract  price  shall,  by  the  terms  of  the  con- 
tract, be  made  payable  in  installments  at  specified  times 
after  the  commencement  of  the  work,  or 

2.  On  the  completion  of  specified  portions  of  the  work,  or 

'S.     On  the  completion  of  the  whole  work;     *     *     *  " 

What  has  been  said  in  the  next  preceding  section  with 
reference  to  making  the  price,  or  any  installment  thereof, 
payable  in  advance  of  the  commencement  of  the  work,  is 
applicable  here.  The  price  and  the  installments  thereof, 
must,  by  the  terms  of  the  contract,  be  made  payable  after 
the  commencement  of  the  work,  and  also  at  specified  times 
after  such  event. 

The  statute  has  limited  the  times  of  payment  of  the 
installments  to  dates,  or  events  in  the  performance  of  the 
contract.  By  the  terms  of  the  contract,  therefore,  the 
installments  may  be  made  payable  at  certain  dates  after  the 
commencement  of  the  work,  or  upon  the  completion  of 
specified  portions  of  the  work  as,  for  instance,  the  comple- 
tion of  the  foundation  of  the  building,  etc.,  or  upon  the 
completion  of  the  whole  work. 

The  object  of  these  statutory  provisions  undoubtedly  is 
to  require  certainty  as  to  the  time  when  the  installments  of 
the  price  will  become  due  and  payable,  so  that  subcontract- 
ors, laborers  and  materialmen  shall  have  accurate  informa- 
tion of  the  day,  or  the  event  upon  which  the  installments, 
which  they  have  the  right  to  intercept  in  the  hands  of  the 
owner,  will  become  due  and  payable. 

It  should  be  observed  that  the  statute  requires  the  price, 
by  the  terms  of  the  contract,  to  be  made  payable  in  install- 
ments and  not  in  a  gross  sum.  There  is  no  authority, 
therefore,  in  the  statute  for  making  the  whole  contract 
price  payable  at  any  specified  time,  or  upon  any  specified 
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event,  after  the  commencement  of  the  work.  An  install- 
ment of  seventy-five  per  cent,  of  the  price  may,  however, 
be  made  payable  upon  completion  of  the  whole  work,  the 
other  installment  of  twenty-five  per  cent,  being  reserved  for 
thirty-five  days  thereafter. 


The  same.    The  decisions. 

Sec.  ITl.  In  Reed  r.  Norton,  90  Cal.  590,  601,  27  P. 
426,  the  contract  provided:  **  For  all  materials,  and  for  the 
construction  of  said  building,  as  herein  provided,  said  Nor- 
ton (owner)  agreed  to  pay  said  Helm  (contractor)  the  afore- 
said sum  of  $5500  (the  price)  as  follows: 

1.  Upon  the  written  order  of  said  Helm  he  (Norton) 
will  pay  the  materialman  for  materials  furnished  as  soon  as 
the  same  is  actually  worked  into  the  building,  and  whether 
the  same  be  furnished  directly  to  said  Helm  or  to  his  sub- 
contractors; 

2.  Upon  the  written  order  of  said  Helm,  he  (Norton) 
will  pay  the  mechanics  and  laborers  upon  said  building  at 
the  end  of  everv  week  for  work  actuallv  done,  and  whether 
such  laborers  and  mechanics  be  hired  directly  by  said  Helm 
or  bv  his  subcontractors; 

3.  When  all  the  material  and  labor  is  paid  for  as  afore- 
said, then  the  said  Norton  will  pay  said  Helm  the  balance 
of  said  contract  price; 

4.  Provided  that  said  Norton  may  retain  twenty-five  per 
cent.  ($1375)  of  said  contract  price  until  thirty-five  days 
shall  have  expired  after  final  completion  of  said  contract.'* 

The  objection  was  made  that  this  contract  was  defective 
in  that  the  above  specifications  of  time  of  payments  were 
not  in  accordance  with  the  requirements  of  the  statute. 

In  answer  to  this  objection  the  court,  at  page  601,  say: 

"We  think  these  payments,  to  be  made  through 
Norton  to  the  materialmen  when  their  material 
was  used  in  the  building,  and  to  the  mechanics 
and  laborers  weekly,  were  specific  enough  as  to 
time  and  amounts  to  comply  substantially  with  the 
statute." 
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The  same. 

Sec.  173.  In  Dunlop  v.  Kennedy,  34  P.  92,  the  con- 
tract the  price  of  which  was  16600,  provided  with  reference 
to  amounts  and  times  of  payment:  **Twenty-five  per  cent, 
of  the  contract  sum  to  remain  unpaid  until  thirtv-tive  davs 
from  and  after  completion  of  said  building  and  its  accept- 
ance bv  the  within  named  architect.  The  remainino^ 
amount  to  be  paid  in  partial  payments  in  amount  equal  to 
seventy-five  per  cent,  of  the  value  of  the  work  done  and 
materials  furnished  at  the  time  of  such  payments."  The 
payment  of  the  installments  was  to  be  made  upon  the  cer- 
tificate of  the  architect.     (102  Cal.  443.) 

The  court,  in  upholding  the  contract,  at  page  94,  say: 

"  I  think  the  contract  in  question  substantially 
complied  with  the  requirements  of  this  section. 
The  owner  cannot,  with  safety,  agree  to  pay  a  defi- 
nite amount  on  a  particular  day,  as  he  cannot 
know  in  advance  whether  the  contractor  will  have 
earned  the  payment;  and  if  the  payment  is  to  be 
made  upon  reaching  certain  stages  of  the  work,  it 
only  furnishes  the  means  of  ascertaining  the  day 
of  payment  when  it  actually  arrives.  The  whole 
object  of  the  provision  is  to  protect  materialmen, 
and  any  specification  which  accomplishes  this  pur- 
pose is  sufficient." 

Dunlop  v.  Kennedy,  supra,  was  overruled  in  s.  c.  102  Cal. 
443,  but  not  upon  the  point  to  which  it  has  been  cited. 

In  Buell  V.  De  Turk  (Superior  Court  of  L.  A.  Co.,  Judge 

Shaw,  1898)  the  provisions  of  the  contract  with   reference 

to  the  payment  of  the  contract  price,  were  as  follows: 

"All  bills  for  material  and  labor,  when  endorsed  by  the 
contractor,  will  be  paid  on  demand,  provided  that  such  bills 
for  material  and  labor  do  not  exceed  j-eventy-five  per  cent, 
of  the  value  of  the  material  and  labor  employed  in  the 
erection  of  the  building  up  to  the  date  of  such  bills.  $495 
to  be  paid  thirty-five  days  after  the  building  is  finished  and 
completed."  $495  amounted  to  twenty-five  per  cent  of  the 
contract  price.  It  was  held  that  these  stipulations  of  the 
contract  complied  substantially  with  the  statute  as  to  the 
time  and  the  amounts  of  j)ayment  of  the  contract  price. 
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Reservation    of    twenty-five     per    cent,    of    tlie 

wliole  contract  price. 

Svc.  178.  The  final  requirement  of  that  portion  of 
€e2tion  1184  under  consideration  is  that,  "provided,  that  at 
least  twenty-five  per  cent,  of  the  whole  contract 
price  shall  be  made  payable  at  least  thirty-five  days  after 
the  final  completion  of  the   [  1  ]  contract."     *     *     *     * 

By  amendment  of  1885  to  this  section  the  "work  and" 
were  stricken  out  of  it  at  the  place  indicated  by  "[  1  ]  ." 
(See  sec.  2,  supra,  for  section  1184  in  full,  amendments 
thereto,  and  notes  thereon.) 

This  provision  was  evidently  inserted  in  the  statute  for 
the  protection  of  subcontractors,  materialmen  and  laborers, 
thus  giving  them,  if  unpaid,  ample  time  after  the  work  is 
completed  to  file  their  claims  of  lien  and  secure  payment  of 
any  sums  of  money  due  them.  (De  Camp  L.  Co.  v.  Tol- 
hurst,  99  Cal.  681,635,  34  P.  438;  Wilson  v.  Nugent,  125 
Cal.  280,  57  P.  1008.) 

The  two  points  to  be  considered  under  the  clause  of  sec- 
tion 1184  just  quoted  are  that, 

(  1  )  twenty-five  per  cent,  of  the  w^hole  contract  price 
shall  (  by  the  terms  of  the  contract )  be  made  payable 

(  2 )  thirty-five  days  after  the  final  completion  of  the 
contract. 

Tlie  same.     Tlie  amount. 

Sfc.  174.  The  statute  requires  that  twenty-five  per 
cent,  of  the  whole  contract  price  shall  be  made  payable  at 
least  thirty-five  days  after  the  final  completion  of  the  con- 
tract. A  faihire  to  observe  this  requirement  is  followed  by 
a  failure  to  receive  the  benefits  bv  the  owner  and  con- 
tractor  of  the  lion  law. 

In  Willamette  etc.  Co.  i'.  College  Co.,  94  Cal.  229,  29  P.  629, 
the  contract  provided  that  the  "last  or  final  payment  (of  the 
price)  to  be  made  thirty-five  days  after  final  completion  of 
the  w^ork  according  to  contract,''  without  specifying  the 
amount  of  that  payment. 
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It  was  also  provided  in  the  contract  that  seventy-five  per 
cent,  of  the  cost  of  material  and  work  completed  at  the 
time  of  payment  is  to  be  paid  on  the  first  and  third  Satur- 
days of  each  mouth  as  the  work  progresses,"  but  there  was 
no  provision  in  the  contract  reserving  twenty-five  per  cent, 
of  the  whole  price  for  thirty-five  days  after  the  final  com- 
pletion of  the  contract. 

The  court  in  holding  these  provisions  of  the  contract 
insufficient  under  the  statute,  at  page  235,  say: 

"There  is  a  manifest  difference  between  setting 
forth  the  amount  that  is  to  be  paid  at  any  par- 
ticular date,  and  stating  that  a  certain  per  centage 
of  the  cost  will  be  so  paid.  Although  the  cost  and 
the  contract  price  of  the  work  contracted  for 
may  be  the  same,  yet  there  is  no  necessary  con- 
nection between  the  two. 

"It  is  easy  to  see  that  a  contract  might  be 
entered  into  at  such  a  figure  for  the  entire  work 
that  a  payment  of  seventy-five  per  cent  of  the  cost 
of  the  material  and  work  completed  at  stated  times 
as  the  work  progressed  would  exhaust  the  entire 
contract  price,  at  or  before  the  completion  of  the 
building,  so  that  there  would  be  nothing  with 
which  to  iiieet  the  liens  that  might  be  filed  within 
thirtv  davs  thereafter." 

It  is  not  necessary,  however,  to  make  a  calculation  and 
state  in  the  contract  in  dollars  and  cents  the  amount  of  the 
payment  reserved  for  thirty-five  days.  A  contract  which 
provides  generally  that  twenty-five  per  cent,  of  the  sum  to 
be  paid  thereunder  shall  remain  unpaid  until  thirty- 
five  days  after  completion  of  the  contract  and  that  the 
remainder  of  the  price  shall  be  paid  in  partial  payments 
equal  to  seventy-five  per  cent,  of  the  value  of  the  work 
done  and  materials  furnished,  sufticiently  complies  with 
the  statute  (Dunlop  v.  Kennedy,  34  P.  1)2  overruled  in 
s.  c.  102  Cal.    443,  but  not  on  this  point.) 
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The  same.     The  same. 

Sec.  175,  The  statute  requires  thiit  twenty-five  per 
cent,  of  the  whole  contract  price  shall  be  made  payable  at 
least  thirty-five  days  after  the  final  completion  of  the 
contract.  In  Stimson  M.  Co.  v.  Riley  -12  P.  1072,  the  price 
of  the  contract  was  $2180  and  the  contract  provided  that 
the  balance  of  the  price,  $530  should  be  payable  in  the 
usual  thirty-five  days.  The  amount  reserved,  it  will  be 
noticed,  is  $15  less  than  twenty-five  per  cent,  of  the  whole 
contract  price,  but  it  was  held  that  the  contract  was  in  sub- 
stantial compliance  with  the  requirements  of  the  statute 
and  that  the  deficiency  of  $15  was  so  trivial  that,  in  view 
of  the  whole  amount  of  the  last  payment  and  the  con- 
sequences to  the  owner  if  it  was  held  not  to  be 
a  substantial  compliance,  the  maxim  ^'de  minimis  non  curat 
iex*^  should  be  applied.  It  also  appeared  that  the  lien 
claimants  were  in  no  way  injured  by  the  small  deficiency 
reserved  in  the  last  payment  since  much  more  than  twenty- 
five  per  cent,  of  the  contract  price  was  in  fact  reserved  and 
paid  into  court  for  the  use  and  benefit  of  them. 

Reservation  of    twenty-five  per    cent,    of  whole 
contract  price.    Time  of  payment. 

See.  176,  Twenty-five  per  cent,  of  the  whole  con- 
tract price  shall  be  made  payable  at  least  thirty-five  days 
after  the  final  completion  of  the  contract. 

The  courts  have  uniformly  given  this  provision  a  liberal 
construction  in  favor  of  the  owner  and  have  upheld  con- 
tracts whose  provisions  with  reference  to  the  time  of  the 
final  payment,  have  not  been  in  strict  conformity  with  the 
statute. 

In  Yancy  v,  Morton,  94  Cal.  558,561,  29  P.  1  ill,  the  con- 
tract provided  that  thirty-five  days  after  the  completion  of 
the  building  the  balance  (twenty-five  per  cent.)  of  the  con- 
tract price  should  be  paid,  '^provided  that  payment  may  be 
made  at  any  time  between    the    date    of   completion    and 
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the  said    thirty-five   days,   in   case   said   contractors   show 
receipts  and  give  special  bonds  that  all  bills  will  be  paid, 
and  that  no  liens  or  other  claims  exist  against  said   prem- 
ises; such  payment  to  be  optional  with  the  owner.'* 
The  court,  at  page  561,  say: 

■'It  would  seem  that  the  foregoing  provision  of 
the  contract  is  in  substantial  conformitv  with  the 
requirement  of  section  1184  of  the  C.C.P.;  and  the 
section,  in  terms,  only  requires  a  substantial  com- 
pliance in  this  regard.     The  proviso  found  in  this 
contract  was  undoubtedly  inserted  for  the  benefit 
of  the  contractor,  yet,  at  the  same  time,  it  was  in 
no  way  detrimental  to  the  interests  of  any   pros- 
pective lien-claimant,  for  the  section  expressly  so 
provides. *' 
In  San  Diego  L.  Co.  v.  Wooldredge,  90  Cal.  574,  27  P.- 431, 
the  contract,  by  its  terms,  made  the  final  payment  of  twenty- 
five  per  cent,  due  thirty  days  after  final  completion  of  the 
contract. 

In  holding  this  contract  to  be  in  substantial  conformity 
with  the  provisions  of  the  statute  under  consideration,  the 
court,  at  page  579,  say: 

*'But  is  there  such  a  substantial  non-conformity 
with  the  requirements  of  the  code  as  will  justify  a 
judgment  against  the  owner  to  pay  again  a  debt 
which  he  has  already  paid  in  good  faith  upon  his 
contract?  In  determining  this  question  it  must 
be  kept  in  mind  that  this  is  a  penalty,  and  not  a 
statutory  mode  of  acquiring  a  right  against 
another,  as  in  the  case  of  a  claim  of  lien.  In  the 
latter  case,  although  the  rule  has  been  somewhat 
relaxed  in  favor  of  liens  under  this  chapter,  very 
great  strictness  of  performance  is  generally  exacted, 
but  every  reasonable  intendment  is  indulged  to 
avoid  a  penalty. 

"The  plaintiff  has  not  been  injured,  nor  can  we 
see  how  any  lienor  could  be,  by  the  fact  that  the 
final  payment  became  due  in  thirty  rather  than 
thirty-five  days.  Their  liens  must  be  filed  within 
thirty  days,  and  attach  before  this  payment  could 
legally  be  made  under  this  contract.  As  they  are 
in  as  good  a  position  as  they  would  have  been  had 
the  time  been  thirty-five  days,  I  think  the  penalty 
has  not  been  incurred." 
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The  same. 

Sec.  177.  The  contract  in  West  Coast  L.  C.  v.  Kiiapp, 
122  Cal.  70,  54  P.  533,  provided  that  the  last  payment  "shall 
be  made  within  thirty-six  days  after  this  contract  is  ful- 
filled." 

It  was  objected  to  this  provision  of  the  contract  that  it  did- 
not  make  the  last  payment  payable  after  the  final  comple- 
tion of  the  contract,  and  that  under  it,  the  payment  was  due 
at  any  time  within  the   period    of   thirty-six   days   at   the 
option  of  the  owner. 

The  court,  in  overruling  these  objections,  at  page  81, 
say: 

**I  think  a  debt  cannot  be  said  to  be  due  until 
.    the  creditor  can  rightfully  demand  and  insist  upon 
payment.      This   is   the    usual   and   conventional 
meaning  of  the  language   as   applied   to   deferred 
payments     *     *      *      When  money  is  due,   suit 
may  be  brought  to  recover  it,  and  the  statute  of 
limitations  begins  to  run  against  it.     Important 
consequences  also  follow  in  regard  to  its  transfer- 
ence.    In  regard  to  these  consequences,  the  money 
is  not  due  in  this  contract  until  after  the  expira- 
tion of  the  thirtv-six  davs.     In  short,  when  the 
debtor  is  allowed  a  certain  period  within  which  to 
make  payment,  the  debt  is  not  due  until  the  expir- 
ation   of  that  period.     The  words  of  the  statute 
must  be  understood  in  their  popular  sense,  and,  so 
understood,  the  contract  does  no  violate  the  stat- 
ute.'' 
**The  statute  provides  that  the  last  payment  of  twenty- 
five  per  cent,  of  the  contract  price  '* shall  be  made  payable 
at  least  thirty-five  days  after  the  final  completion  of  the  con- 
tract."    There  is,  therefore,  no  limitation  upon  the  time  in 
excess  of  thirty-five  days  after  which  the  last  payment  may 
be  made  payable.     The  time  may  be  thirty-six  days  (West 
Coast  L.  Co.  V,  Knapp,  supra,)  or  a  longer  period,  after  the 
final  completion  of  the  contract. 

The  time  runs  from  the  "final  completion  of  the  con- 
tract." As  alreadv  noted,  the  anrendment  of  1885  to  this 
section  struck  out  the  words  "work  and"  next  preceding 
the  word  "contract"  in  the  clause  of  the  statute  under  con» 
sideration. 
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Contract  price  payable  in  money  only. 

.  178.  Section  11 84,  ivter  aliay  provides  that,  *^As  to 
all  liens,  except  that  of  the  contractor,  the  whole  contract 
price  shall  be  payable  in  money,"  etc. 

This  provision  of  section  1184  changed  the  rule  under  the 
former  statutes  as  to  all  liens  except  that  of  the  contractor. 
(Dore  V.  Sellers,  27  Cal.  588.)  And  it  now  applies  to  all  orig- 
inal contracts  irrespective  of  the  price. 

In  Baird  v.  Peall,  92  Cal.    235,  2S  P.  285,  the  plaintiff 

entered  into  a  written  contract  with  the  defendant   (owner) 

to  paint  the  building  of  the  latter  and  to  furnish  the  neces- 
sary materials  therefor.  The  contract  price  of  the  work  as 
stated  in  the  contract  was  $390  and  it  was  therein  stipulated 
that  the  plaintiff  should  accept,  as  part  payment  of  the  price, 
certain  contracts  for  certain  lots  of  land  to  the  amount  of 
$150. 

It  was  contended  that  the  contract  was  wholly  void  because 
the  whole  price  was  not  made  payable  in  money  pursuant  to 
the  clause  of  section  1 184  under  consideration. 

The  court,  after  holding  i)laintiff  to  be  an  original  con- 
tractor and  therefor  within  the  exception  expressed  in  that 
clause,  at  page  237,  say: 

*'Had  plaintiff  contracted  to  do  the  work  in  con- 
sideration that  defendant  should  convev  to  him 
certain  land  or  personal  property,  without  fixing 
the  money  price  or  value  of  the  work,  j)erhaps  he 
would  not  have  been  entitled  to  a  lien;  but  the 
money  price  of  the  whole  work  is  fixed  by  the  con- 
tract though  a  sj)ecified  portion  of  that  price  ($150) 
is  to  be  paid  in  land.  Upon  a  breach  of  the  agree- 
ment to  pay  $150  in  land,  the  damages  would  be 
liquidated  and  certain,  an<l  precisely  the  same  as 
thev  would  be  in  case  of  the  breach  of  anv  a^ree- 
ment  to  pay  so  much  money.  The  exception  in 
favor  of  the  contractor,  in  the  provision  of  the  code 
(under  consideration), indicates,  if  it  does  not  imply, 
that  he  mav  contract  and  have  a  lien  for  the  value 
of  his  work  payable  otherwise  than  in  money;  and 
this  is  in  perfect  accord  with  section  1183  which 
provides  that  he  shall  have  a  lien  for  the  value  of 
the  labor  done  and  materials  furnished.'' 
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But  a  debt  due  from  the  contractor  to  the  owner,  which  is 
part  of  the  consideration  of  the  contract,  would  not  come 
within  this  rule.  In  such  case,  that  part  of  the  price  repre- 
sented bv  the  "debt"  could  not  become  a  lien  in  favor  of  the 
contractor.     (Dore  v.  Sellers,  supra.) 

Under  sections  J 183,  1184  and  1201  a  laborer  is  entitled 
to  foreclose  a  lien  for  his  work  done  for  the  contractor, 
although  the  contract  price  is  less  than  one  thousand  dol- 
lars and  is  made  payal)le  in  something  other  than  money, 
where  it  has  not  in  fact  been  paid  when  the  claim  of  lien  is 
filed  and  the  action  commenced.  (Schmid  v.  Busch,  97  Cal. 
184,  31  P.  893.) 

False    statement    of    price    renders      contract 

**wholly  void/'    The  statute. 

See.  179.     Section  1202,  inter  alia^  provides: 

**  *  *  *  If  the  owner  and  his  contractor  shall 
directly  or  indirectly  conspire  to  or  agree  that  the  written 
contract  filed  shall  appear  to  show  the  contract  price  to 
be  less  than  it  really  is,  and  it  shall  accordingly  so  show, 
then  such  contract  shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon  by  either  party  thereto,  and  in  such 
case  the  labor  done  and  materials  furnished  by  all  persons, 
except  the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the  owner  and 
they  shall  have  a  lien  for  the  value  thereof.'*  (See  sec.  20, 
supra,  for  the  above  section  in  full,  and  notes  thereon.) 

The  above  provision  of  section  1202,  so  far  as  the  penalty 
imposed  thereby  is  concerned  is  an  exact  copy  of  the  pro- 
vision in  section  1183  which  will  be  considered  in  a  sub- 
seciuent  section  (194)  of  this  chapter.  The  decisions  upon 
the  latter  provision  are  applicable  to  this  provision  and 
must  control. 

It  should  be  observed,  however,  that  section  1202  applies 
only  to  written  contracts  filed  for  record,  that  is,  to  original 
contracts  whose  price  exceeds  one  thousand  dollars.  (See 
sec.  146,  supra,  of  this  chapter.) 
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Waiver   and    impairment   of  lien.     Statute  and 

decisions. 

Sec.  180.     Section  1201  of  the  C.C.P.  reads  as  follows: 

*'It  shall  not  be  competent  for  the  owner  and  contractor, 
or  either  of  them,  bv  anv  term  of  their  contract,  or  other- 
wise,  to  waive,  affect,  or  impair  the  claims  and  liens  of  other 
persons,  whether  with  or  without  notice,  except  by  their 
written  consent,  and  any  term  of  the  contract  to  that  effect 
shall  be  null  and  void." 

The  provisions  of  this  section  apply  to  all  contracts  irre- 
spective of  the  price.  (Schmid  v.  Busch,  97  Cal.  184,  188,  31 
P.  S93.) 

Prior  to  the  enactment  of  this  section  in  1885  (stat.  1885, 
J  40)  it  had  been  held,  under  the  lien  law  of  1808  (stat.  1868, 
58*)),  that  the  contractor  and  owner  could  not  dej)rive  the 
materialman  of  his  lien,  by  a  clause  in  the  contract,  by 
which  the  contractor  agreed  to  indemnify  the  owner  against 
any  liens  taken  by  persons  furnishing  materials  to  be  used 
in  construction  of  thel)uilding.  (Whittier  v.  Wilbur,  48  Cal. 
175.) 

So  under  the  present  law  where  the  price  of  the  original 
contract  is  less  than  one  thousand  dollars  and  is,  therefore, 
not  within  the  provisions  of  sections  1183  and  1184,  with 
reference  to  formalities  and  stipulations  as  to  i)rice,  it  is  not 
in  the  power  of  the  owner  and  contractor  by  making  the  con- 
tract price  payable  in  land,  to  deprive  lien-claimants  of  their 
liens.     (Schmid  v.  Busch,  supra.) 

A  miner  does  not  lose  his  rights  to  a   lien  by   giving   an 

order  on  the  owner  of  the  mine  for  a  portion  of  the   amount 

due  him  for  his  labor  thereon,  if  the  order  was  not  received 
by  the  payee  in  payment  of  any  claim  against  the  drawer, 
nor  paid  or  accepted  by  the  drawee,  but  returned  to  the 
drawer  before  tiling  of  his  claim  of  lien.  (Palmer  f.  Uncus 
M.  Co.,  70  Cal.  614,  11  P.  666.) 

Lien-claimants  who  sign  a  composition  agreement  waive 
their  rights  to  lien.  (Wilson  v.  Samuels,  100  Cal.  514,  35  P. 
148.  For  instructions  to  jurv  concerning  waiver  see  Cas- 
tiagnino  v.  Balletta,  82  Cal.  250,  23  P.  127.) 
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Contractors  and  lienors  may  wave  liens. 

Sec.  181.  There  is  nothing  in  section  1201,  or  in  any 
other  section  of  the  lien  law,  which  inhibits  the  original 
contractor  from  waiving  his  personal  right  to  a  lien,  either 
by  the  terms  of  his  contract,  or  in  any  other  way.  The 
inhibitions  of  section  1201  are  directed  solely  to  the  author- 
ity of  the  original  contractor  and  owner,  or  either  of  them, 
by  their  contract  to  waive,  affect  or  impair,  the  liens  of 
other  persons  without  the  written  consent  of  the  latter. 
Nor  is  there  anything  in  section  1201,  or  in  any  other  sec- 
tion of  the  lien  law,  which  prevents  subcontractors,  mate- 
rialmen and  laborers  from  waiving  their  rights  to  liens. 
On  the  contrary,  there  is,  in  this  section,  express  statutory 
authority,  permitting  them  to  waive,  affect  or  impair  their 
liens  by  their  "written  consent.''  The  lien  given  to  them  by 
the  statute  is  a  mere  personal  right  intended  solely  for  their 
benefit  and  such  waiver  would  not  contravene  public  policy 
(Sec.  3512  Civil  Code;  see  Wilson  v.  Samuels,  100  Cal.  5 1 4, 
35  P.  148;  Palmer  v.  Uncas  M.  Co.,  70  Cal.  614,  11  P.  666; 
Jenne  v,  Berger,  120  Cal.  444,  52  P.  706.) 

It  will  be  observed   that  the   consent  of  subcontractors, 

materialmen  and  laborers,  must   be   expressed  in  writing, 

and  further  that  they  are  not  chargeable  with  notice  of  the 

terms  of  the  contract  which  waive,  affect  or  impair  their 
rights  to  liens.  These  provisions  of  the  statute,  with  refer- 
ence to  notice,  have  changed  the  rule  which  obtained  under 
the  former  statutes  and  decisions. 

In  Bowen  v.  Aubrey,  22  Cal.  566,  Packard  and  others 
contracted  in  writing  with  Aubrey  that  the  latter  should 
erect  a  building  for  them,  and  in  the  agreement  Aubrey 
covenanted  that  he  would  not  incumber  or  suffer  to  be 
incumbered  the  building  or  the  lot  on  which  it  was  to  be 
erected,  by  any  mechanic's  lien  or  debt  on  account  of  labor 
or  materials  or  otherwise.  Aubrev  sublet  the  brick  work  to 
Craft,  who  had  notice  of  the  existence  of  the  written  agree- 
ment, and  it  was  held  that  Craft,  the  subcontractor,  was  pre- 
cluded by  the  condition  in  the  original  contract  from  acquir- 
ing a  mechanic's  lien  upon  the  building  for  the  work  done 
bv  him.     (Shafer  v.  Murdock,  36  Cal.  293,  298.) 
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EfTect  of  violation  of  section  1201. 

Sec.  189.  A  violation  of  the  statute  under  considera- 
tion, by  the  contractor  and  the  owner,  or  by  either  of  them, 
does  not  render  the  whole  contract  void  and  make  the  prop- 
erty of  the  owner  chargeable  with  liens  of  subcontractors, 
materialmen  and  laborers  for  the  full  value  of  their  work 
and  materials.  The  penalty  imposed  is  that  the  term  of 
the  contract  waiving,  affecting  or  impairing  the  liens  of 
persons  other  than  the  contractor,  shall  be  null  and  void. 
The  terms  of  the  contract,  in  other  respects,  remain  in  full 
force  and  effect  and  measure  the  rights  of  all  lien-claimants 
as  against  the  owner. 

Lien  not  waived,  merited  or  destroyed  by  judi^- 
ment  ai^ainst  party  personally  liable. 

Sec.  188.  In  Germania  etc.  Asso.  v.  Wagner,  01  Cal. 
349,  355,  the  court  had  under  consideration  the  effect  of 
the  entry  of  judgment  upon  the  lien  of  the  mechanic,  and 
there  said: 

**  There  are  two  controlling  reasons  why  a 
mechanic's  lien  will  not  be  destroved  by  the  entrv 
of  ajudgment.  First,  because  there  is  merger  of 
the  claim  and  not  of  the  securitv.  The  first  we 
have  already  considered;  the  second  is  fully  set 
forth  by  the  Supreme  Court  of  Pennsylvania  in  the 
case  of  Thompson  (2  Brown's)  substantially  as  fol- 
lows: Whenever  the  law  works  an  extinguishment, 
the  creditor  has  gained  a  higher  security;  the 
thing  substituted  is  more  beneficial  to  the  creditor 
than  the  thing  contracted  for.  Now,  the  debts  of 
the  mechanic;  or  materialman,  were  originally 
simple  contract  debts,  but  for  their  security  the 
act  has  created  a  lien  on  the  building;  so  that  the 
security  which  the  creditors  have  in  relation  to  the 
safety  of  the  debts  ranks  with  that  of  a  judgment 
or  mortgage.  Therefore,  the  acceptance  of  a  bond 
and  warrant  of  attorney,  and  the  entering  of  a 
judgment  on  the  bond,  is  not  a  waiver  or  extin- 
guishment of  the  mechanic's  lien. 
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"  The  rule  seems  to  us  not  only  reasonable  and 
just,  but  in  accordance  with  the  analogies  of  the 
law  in  cases  of  mortgages,  pledges,  etc.,  and  we 
have  been  referred  to  no  authority  to  the  contrary." 

As  to  the  first  point  mentioned  in  the  above  opinion,  it 
was  said  that  the  lien  act  was  but  a  collateral  security  for  the 
debt;  and  that  the  claimant  also  had  a  convenient  remedv 
by  personal  action.  (For  subject  of  waiver  of  lien  by 
attachment  proceedings,  see  sec.  425,  infra.) 


Alteration   of    contract.      Effect    on  liens.    The 

statute  and  decisions. 

See.  184.  Section  1184  of  the  C.C.P.,  in^er  a/ia,  pro- 
vides: 

"  *  *  *  no  alteration  of  any  such  contract  shall  affect 
any  lien  acquired  under  the  provisions  of  this  chapter." 
(Sees.  1183-1203.) 

This  provision  of  the  statute  is  solely  for  the  benefit  of 
lien-claimants  other  than  the  contractor,  and  by  it  the  rights 
of  the  former  to  liens  are  preserved,  notwithstanding  any 
alteration  of  the  contract  by  the  original  contractor  and 
owner.  This  provision,  however,  is  not  intended  to  pre- 
vent the  contractor  and  owner  from  changing  or  modifying 
the  terms  of  their  contract  at  all.  Cases  frequently  arise 
where  the  plans  and  specifications  are  defective,  or  where 
the  contemplated  structure  must  be  changed  in  the  arrange- 
ment of  its  parts  in  order  to  make  it  available  for  the  uses 
for  which  it  was  designed.  In  such  cases  the  terms  of  the 
contract  must  be  changed  to  meet  the  new  situation,  and 
such  change  or  alteration  may  affect  the  contract  price  as 
between  the  contractor  and  the  owner,  but  under  this  stat- 
ute, whatever  the  effect  of  the  alteration  of  the  terms  of  the 
contract  may  be  as  between  them,  it  does  not  affect  the 
liens  of  subcontractors,  materialmen  and  laborers  acquired 
under  the  lien  law. 
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The  written  contract  may  be  changed  by  an  executed 
oral  agreement  and  where  the  contract  is  substantially 
completed  according  to  such  changed  terms,  the  right  to 
enforce  a  lien  is  not  lost  by  failure  to  complete  the  struc- 
ture strictly  according  to  the  terms  of  the  written  contract. 
(Anderson  i'.  Johnston,  120  Cal.  657,  53  P.  264.) 

The  alteration  of  the  terms  of  a  contract  by  agreement 
of  the  owner  and  contractor  does  not  affect  or  impair  the 
lien  of  a  mortgage  which  was  taken  by  the  mortgagee  with 
notice  of  the  terms  of  the  contract.  (Soule  v.  Dawes,  7  Cal. 
576.) 


The  same.     Former  rule  not  chatii^ed. 


Sec.  885«  The  clause  of  section  1184  under  consider- 
ation did  not  introduce  anv  new  rule  into  the  lien  law. 
Before  its  enactment  the  court  had  declared  that  upon  com- 
pliance by  subcontractors,  laborers  and  materialmen  with 
the  terms  of  the  statute,  their  rights  to  liens  must  be  deter- 
mined and  controlled  bv  the  terms  of  the  original 
contract  between  the  owner  and  the  original  contractor; 
that  such  persons  w^ere  presumed  to  have  notice  of 
the  existence  of  such  contract,  a  knowledge  of  its  terms, 
and  the  rights  and  obligations  of  the  parties  thereto,  and  to 
have  taken  subcontracts,  contributed  labor  and  furnished 
materials  in  furtherance  of  the  work  in  strict  subordina- 
tion to  such  terms,  relative  rights  and  obligitions;  that  the 
parties  to  such  contract,  as  well  the  owner  as  the  original 
contractor,  were  equally  presumed  and  bound  to  know  that, 
with  reference  to  the  entire  work  embraced  in  the  original 
contract,  persons  occupying  thereto  the  relation  of  subcon- 
tractors, laborers  and  materialmen,  possessed  an  interest  in 
the  monev  to  become  due  tlie  orii^inal   contractor  from  the 

ft  o 

owner  under  the  contract,  with  the  privileg(*  and  right 
under  the  statute  of  securing  and  enforcing  a  lien  upon  the 
structure  and  premises  to  the  extent  of  such  inti'rest,  which 
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no  subsequent  agreement  or  act  of  the  parties  to  the 
original  contract  could,  without  timely  notice  to,  or 
consent  of,  such  third  parties,  impair  or  divest.  (Shaver  v. 
Murdock,  36  Cal.  293,  298;  Davis  v.  Livingston,  29  Cal.  291, 
§  77, supra  ) 

Alteration  of  contract.    Generally. 

Sec.  186.  Where  a  contract  provides  that  "no  extra 
work  is  to  be  paid  for  except  by  contract  in  writing,"  the 
parties  may  verbally  rescind  this  provision  and  agree  to 
alterations.     (McFadden  v.  O'Donnel,  18  Cal.  160.) 

If  the  building  contract  provides  that  no  extra  work  shall 
be  paid  for  unless  the  price  has  been  lixed  by  the  parties, 
there  can  be  no  recovery  for  such  work  if  no  price  was 
fixed  or  agreement  made  by  either  party  at  the  time  the 
extra  work  was  done.  (Meigs  v.  Bruntsch,  54  Cal.  601; 
Clark  V.  Teale,  Superior  Court,  L.  A.  Co.,  1896,  Judge  Van 
Dvke.) 

So  where  the  contract  provides  that  all  claims  for  extra 
work  shall  be  submitted  to  arbitration,  the  contractor  can- 
not recover  for  extra  work  done  and  materials  furnished 
where  it  api)ears  that  he  has  made  no  offer  or  request  to 
submit  his  claims  for  extra  work  to  arbitration.  (Seam- 
mon  V,  Denio,  72  Cal.  393,  14  P.  98.) 

The  original  contractor  and  his  subcontractor  cannot,  by 
any  provisions  of  their  contract,  alter  or  modify  the  terms  of 
the  contract  between  the  original  contractor  and  the  owner. 
(Downing  v.  Graves,  55  Cal.  544;  as  to  term  of  credit,  see 
Gamble  v.  Voll,  15  Cal.  508.) 

Premature     payment    of    contract     price.      The 

statute. 

Sfc.  187.  Section  1184  of  the  C.C.P.  inter  alia,  pro- 
vides: 

"No  payment  made  prior  to  the  time  when  the  same  is 
due,  under  the  t^rms  and  coiiditions  of  the   contract,  shall 
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be  valid  for  the  purpose  of  defeating,  diminishing,  or  dis- 
charging any  Hen  in  favor  of  any  person,  except  the  con- 
tractor, but  as  to  such  liens,  such  payment  shall  be  deemed 
as  if  not  made,  and  shall  be  applicable  to  such  liens,  not- 
withstanding that  the  contractor  to  wliom  it  was  paid  may 
thereafter  abandon  his  contract,  or  be  or  become  indebted 
to  the  [87]  reputed  [87]  owner  in  any  amount  for  damages 
or  otherwise,  for  non-performance  of  his  contract  or  other- 
wise.'" (See  sec.  2,  supra ,  for  section  1184  in  full,  amend- 
ments thereto,  notes  thereon,  and  exi)lanation  of  figures  and 
brackets.) 

Premature    payments.      Comments    on    section 

1184. 

Sec.  188.  That  part  of  section  1184  quoted  in  the  next 
preceding  section  of  this  chapter,  gives  statutory  force  to 
the  rule  which  necessarily  results  from  the  principle  uni- 
formlv  laid  down  bv  the  courts  that  the  contract  is  the 
measure  of  the  rights  of  all  lien-claimants,  and  prevents  the 
premature  payment  of  the  contract  price  which  the  statute, 
provides,  in  effect,  shall  be  reserved  as  a  fund  out  of  which 
the  claims  of  subcontractors,  materialmen  and  laborers 
shall  be  paid,  in  preference  to  the  demands  of  the  original 
contractor. 

Under  an  original  contract  the  price  of  which  does  not 
exceed  one  thousand  dollars,  the  contracting  parties  are  at 
liberty  to  make  such  terms  and  stipulations  as  to  the  time 
of  payment  of  the  price  as  they  may  deem  proper.  (Sec.  167, 
supra.)  But  where  the  price  of  the  original  contract 
exceeds  one  thousand  dollars,  the  provisions  of  section  1184 
with  reference  thereto,  must  be  observed,  but,  in  either 
case,  a  premature  payment  of  the  contract  price,  or  of  any 
installment  thereof,  is  invalid  for  the  purpose  of  ''defeating, 
diminishing,  or  discharging  any  lien  in  favor  of  any  per- 
son, except  the  contractor,  but  as  to  such  liens,  such  i>ay- 
ment  shall  be  deemed  as  if  not  made  and  shall  be  ai)i)Iica- 
ble  to  such  lien,"  etc. 
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Premature  payments.    The  decisions. 

Sec.  189.  Where,  by  the  terms  of  the  contract,  a  por- 
tion of  the  contract  price  is  not  due  until  after  the  comple- 
tion of  the  building,  and  materials  have  been  furnished 
for  and  used  in  the  construction  thereof,  and  thereafter,  and 
with  notice  thereof,  the  owner  pays  the  original  contractor 
in  full,  before  the  building  is  completed,  he  is  liable  to  the 
materialman  to  the  extent  of  the  contract  price  thus  pre- 
maturely paid,  and  to  that  extent  the  materialman  may 
have  an  enforceable  lien  against  the  premises.  (Walsh  v. 
McMenomy,  74  Cal.  H56,  IH  P.  17.) 

This  decision  was  based  upon  the  law  as  it  stood  before 
the  enactment  in  1885  of  section  1 184  but  the  rule  laid 
down  is  the  same  as  that  now  given  statutory  force  by  sec- 
tion 1184. 

• 

The  continued  liability  on  a  premature  payment,  imposed 
by  section  1184,  does  not  depend  on  notice  by  the  lien- 
claimant  to  the  owner  to  withhold  payment  provided  for  by 
the  same  section.  Xor  does  failure  bv  the  lien-claimant  to 
give  such  notice  relieve  the  owner  from  such  liability. 
(Sweeney  v,  Meyer,  124  Cal.  512,  57  P.  479.) 

Where  rights  of  materialmen  to  enforce  liens  upon  a 
building  have  been  lost  by  failure  to  file  their  claims  of  lien 
in  time,  it  is  immaterial  to  them  whether  the  owner  has 
made  a  proper  disposition  of  the  unpaid  portion  of  the  con- 
tract price.     (Johnson  v,  LaGrave,  102  Cal.  324,  36  P.  651.) 

But  where  the  contract  provides  for  payments  as  the 
work  progresses,  payments  made  when  the  work  has  been 
substantially  finished  to  the  required  stage,  cannot  be  con- 
sidered premature,  so  as  to  subject  the  owner  to  liability  to 
materialmen  to  the  additional  extent  of  the  payments  so 
made.  (Stims'^n  M.  Co.  v.  Kiley,  42  P.  1072;  Patten  v,  Law- 
rence, Superior  Court  L.  A.  Co.,  Judge  Shaw,  1896.) 
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Effect  of  premature  payment. 

i§rc.  I90.  A  violation  of  the  clause  of  section  1184 
under  consideration  does  not  subject  the  owner  to 
the  penalty  of  having  his  property  charged  with 
liens  of  subcontractors,  materialmen  and  laborers, 
for  the  value  of  their  work  done  and  materials  fur- 
nished. That  penalty  is  imposed  only  *'in  case  such 
contracts  and  alterations  thereof  do  not  conform  substan- 
tially to  the  provisions  of  this  [1184]  section,"  etc.  In  cast>^ 
of  premature  payment  of  the  price,  the  contract  itself  may, 
as  it  usually  does,  conform  with  the  provisions  of  section 
1184.  That  penalty  results  when  the  stipulations  of  the 
contract  are  not  in  substantial  accordance  with  the  require- 
ments of  that  section.  But  the  premature  payment  of  the 
contract  price  is  entirely  outside  of  the  contract  and  of  its 
stipulations,  and  such  payment  cannot,  by  any  reasonable 
rule  of  construction,  be  brought  within  the  penalty  men- 
tioned. This  is  made  clear  by  the  language  of  the  section 
which  is  that,  in  case  of  premature  payment,  such  payment 
shall  be  deemed  as  if  not  made  and  shall  be  applicable  to  all 
liens  except  that  of  the  contractor. 

The  effect,  therefore,  of  a  premature  payment  is  not  to 
subject  the  property  of  the  owner  to  liens  for  the  value  of 
all  work  done  and  materials  furnished,  but  to  the  extent 
only  of  the  amount  of  the  price  thus  prematurely  paid. 
(Walsh  r.  McMenomy,  74  Cal.  356,  10  P.  17.) 

It  seems,  however,  that  a  premature  payment  of  the  price 
to  lien-claimants  does  not  subject  the  owner  to  this  penalty. 
(Ganahl  v.  Weir,  Superior  Ct.  L.  A.  i'o.,  JS9S,  Judge  Van 
Dyke.) 

Payment     of     contract    price.        Certificate    of 

architect. 

Sec.  191.  Building  contracts  usually  contain  a  pro- 
vision to  the  effect  that  before  payment  of  anv  installment 
of  the  price,  the  contractor  must  obtain  from  the  architect, 
his  signed  certificate  that  the  work  upon  th(»  completion  of 
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which  the  payment  is  to  be  made,  has  been  done  in  a  good, 
workman-like  manner,  and  in  accordance  with  the  stipula- 
tions of  the  contract. 

Under  this  and  similar  provisions  the  question  has  arisen 
as  to  the  effect  of  the  architect's  certificate  upon  the  rights 
of  the  parties. 

In  Dingley  v.  Green,  54  Cal.  333,  the  contract  provided 
that  payments  should  be  made  upon  the  certificate  of  the 
architect  who  was  re(|uired  by  the  contract,  among  other 
things,  to  certify  that  all  the  work  of  the  mechanics  and 
others  employed  by  the  original  contractor,  had  been  paid, 
and  it  was  held  that  the  certificate  of  the  architect,  given 
under  the  terms  of  the  contract,  was  conclusive  of  the 
rights  of  all  parties,  unless  it  could  be  shown  that  it 
was  obtained  by  the  owner  by  collusion  or  fraud.  (But  see 
McFadden  v.  O'Donnell,  18  Cal.  160.) 

In  another  case,  the  contract  provided  that,  for  each  of 
the  payments,  a  certificate  of  the  architect  should  be 
obtained  and  presented,  and  that,  at  the  time  of  the  presen- 
tation, there  should  not  be  any  liens  against  the  building. 
The  certificate  of  the  architect  was  obtained  and  presented, 
but  there  was  a  lien  against  the  building,  and  it  was  held 
that  notwithstanding  the  certificate,  the  installment  for 
which  the  certificate  was  given  was  not  due.  (Holmes  r. 
Richet,  56  Cal.  307.) 

Where  a  subcontractor  did  not  procure  the  certificate  of 
the  aicliitects  named  in  the  contract,  as  provided  by  its 
terms,  because  the  contractor  against  whom  the  action  was 
brought  by  the  subcontractor,  by  his  own  act,  dismissed  the 
architects  from  his  employ,  but  did  not  obtain  the  certifi- 
cate of  other  architects  in  charge  of  the  work,  sufficient 
compliance  with  the  contract  in  that  regard  is  shown. 
(Gritfith  V.  Happersberger,  86  Cal.  606,  25  P.  137,  487.) 

This  and  similar  provisions  in  the  contract  with  reference 
to  the  production  of  the  certificate  of  an  architect,  are  for 
the  benefit  of  the  owner  and  he  may,  therefore,  w^aive  them 
and  accept  other  proofs  of  the  recjuired  facts.  (Blethen  v. 
Blake,  44  Cal  117. 
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Payment  of  contract  price.     Application  of  pay- 
ments. 

Sec.  I9S«  Pending  the  delivery  of  bricks,  and  within 
a  few  days  thereafter,  the  original  contractor  paid  money  to 
the  plaintiff  expressly  directing  the  application  of  the  pay- 
ment. The  plaintiff,  in  violation  of  such  direction,  applied 
a  portion  of  the  payment  to  a  debt  due  him  from  the  con- 
tractor previous  to  the  making  of  the  contract,  and  it  was 
h»*ld  that  he  had  no  right  to  do  so.  ((toss  i'.  Strelitz,  54 
Oal.  640.) 

Where  the  contractor  delivered  to  a  materialman  of  his 
subcontractors,  certain  checks  payable  to  the  order  of  the 
.subcontractors,  to  enable  the  materialman  to  get  his  pay, 
and  the  subcontractors  indorsed  the  checks  to  the  material- 
man, who  applied  the  money  to  the  payment  of  other 
indebtedness  due  him  from  the  subcontractors,  a  finding 
that  the  materialman  was  paid  was  proper.  (Petersen  v, 
Shain,  33  P.  108(;.) 

Money  paid  by  a  contractor  to  a  materialman,  and  applied 
by  him  on  account  of  another  building  contract,  and  other 
accounts  due  him  from  the  contractor,  not  connected  with 
the  building  contract  in  question,  cannot  be  applied  by  the 
owner  of  the  building  to  reduce  the  claim  of  lien  of  the 
materialman,  notwithstanding  the  fact  that  the  contractor 
used  the  receipt  from  the  materialman  in  obtaining  a  credit 
on  the  building  contract,  and  in  inducing  the  owner  of  the 
building  to  advance  further  money,  if  the  application  of 
the  payment  to  the  present  building  contract  was  repudiated 
by  the  materialman,  who  settled  with  the  contractor,  with- 
out his  claiming  the  benelit  thereof,  and  the  inducing  of 
further  money  from  the  owner  by  the  unauthorized  use  of 
the  receipt  by  the  contractor  was  without  the  knowledge  or 
consent  of  the  materiahnau.  (Lumber  Co.  v.  Neal,  91  Cal. 
362,  27  P.  743.) 
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Payment,  of  contract  price.  Assii^nment  of  con- 
tract.   Payment  to  aesii^nor.     Notice. 

Sec.  193.  When  money  is  paid  under  a  building  contract 
to  the  original  contractor,  before  notice  of  a  previous  assign- 
ment of  the  contract,  the  assignee  cannot  recover  the  sum  so 
paid,  from  the  owner  of  the  building.  And  where  a  notice  of 
an  assignment  of  such  a  contract,  written  in  English,  is 
given  to  one  who  does  not  read  or  write  English,  the  notice, 
in  order  to  be  effectual,  must  be  sufficient,  precise  and  com- 
plete enough  to  put  the  defendant  fully  on  his  guard  as  to 
the  fact  of  such  assignment,  and  to  make  him  understand 
it.  Whether  notice  was  given  or  not,  and  if  given,  whether 
the  person  to  whom  it  was  given  understood  it,  and  whether 
it  was  sufficient  to  put  a  prudent  man  upon  inquiry,  are 
questions  of  fact.  (Renton  r.  Monnier,  77  Cal.  449,  19 
P.  820.) 

An  agent  has  such  authority  as  the  principal  actually  or 
ostensibly  confers  upon  him.  When  the  authority  of  an 
architect  is  specially  conferred  in  a  written  contract  for  a 
building,  he  is  not  authorized  to  receive  notice  of  an  assign- 
ment of  the  building  contract,  so  as  to  bind  the  owner  of 
the  building  by  such  notice,  if  such  authority  is  not  expressly 
conferred.     (Renton  v.  Monnier,  supra.) 

Where  one  who  has  retained  twenty-five  per  cent,  of  the 
contract  price  for  the  repair  of  a  building,  after  he  has 
knowledge  of  the  appointment  of  an  assignee  for  the  benefit 
of  the  contractor's  creditors,  and  a  demand  made  by  him 
for  the  money  retained,  without  any  order  of  court,  or  any 
judgment  as  to  the  validity  of  the  alleged  liens,  pays  them^ 
he  pays  them  at  his  own  risk,  and  if  they  are  not  valid  liens^ 
he  will  be  liable  to  the  assignee  for  the  amount  paid. 
(Wilson  I'.Nugent,  125  Cal.  280,  57  P.  1008;  sec.  414,  infra.) 

An  assigment  made  by  the  original  contractor  to  another 
person,  before  completion  of  the  work,  vests  in  the  assignee, 
prior  to  the  expiration  of  the  thirty-tive  days  from  the  date 
of  the  completion  of  the  work,  no  rights  different  from 
or  superior   to,  those   of  the   original   contractor.     But  an 
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assignment  of  the  balance  of  the  contract  price,  after  it  has 
become  due  and  payable,  under  the  terms  of  the  contract, 
with  notice  to  the  reputed  owner  of  such  assignment,  cuts 
off  all  rights  of  materialmen  in  the  funds  so  assigned,  and 
any  notice  afterwards  given  by  materialmen  is  futile,  pro- 
vided the  assignment  was  without  notice  of  the  unpaid 
demand.  (First  Natl.  Bank  v.  Perris  I.  Dist.,  107  Cal.  55, 
4uP.  45;  Board  of  Education  v.  Blake,  3S  P.  536;  "see  New- 
port Wharf  Co.  r.  Drew,  125  Cal.,  585,58  P.  187;  as  to 
notice  under  sec.  1184,  see  sec.  354,  infra.) 

An  assignee  of  a  sum  due  under  such  contract  who  pur- 
-chases  in  good  faith  and  for  value,  takes  the  assignment 
free  from  the  latent  equities  of  third  persons  of  which  he 
has  no  notice.     (First  Natl.  Bank  v.  Perris  I.  Dist.,  supra.) 

The  contractor  cannot  split  his  demand  against  the  owner, 
and  by  assignment  of  a  portion  thereof  impose  upon  the 
owner,  without  his  consent,  the  legal  obligations  to  pay  the 
assignee.     (Clancy  v.  Plover,  107  Cal.  272,  40  P.  394.) 

In  a  suit  to  foreclose  a  lien  for  street  work  by  one  to 
whom  the  original  contract  wath  the  property  owner  had 
been  assigned,  a  writing  signed  by  the  original  contractor 
releasing  defendant  from  all  claims  under  the  contract,  was 
admissible,  though  plaintiff  was  unaware  of  such  release 
when  he  took  the  assignment.  (Rauert;.  Fay,  110  Cal.  361, 
42  P.  902.) 

Contracts  void  under  sections  1183  and  12029 
and  in  violation  of  section  1184.  Tlie 
statutes. 

Sec.  194.  Section  1183  of  the  C.C.P.  provides,  inter 
Kilia,  that  if  the  contract  mentioned  therein  be  not  in  writ- 
ing, subscribed  by  the  parties  thereto  and  filed,  etc. 

"  they  [it]  shall  be  wholly  void,  and  no  recovery  shall  be 
had  thereon  by  either  party  thereto;  and,  in  such  case,  the 
labor  done  and  materials  furnished  by  all  persons  aforesaid, 
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except  the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the  owner,  and 
they  shall  have  a  lien  for  the  value  thereof/^ 

(For  sections  1183,  1184  and  1202  in  full,  amendments 
thereto  and  notes,  see  sees.  1,  2  and  20,  supra.) 

Section  1202  contains  the  same  provision  and  renders  the 
contract  wholly  void  if,  by  conspiracy  or  agreement  between 
the  owner  and  the  contractor,  the  contract  price  is  shown  to 
be  less  than  it  really  is. 

Section  1184,  inter  alia,  provides: 

"  In  case  such  contracts  and  alterations  thereof  do  not 
conform  substantially  to  the  provisions  of  this  section,  the 
labor  done  and  materials  furnished  by  all  persons,  except 
the  contractor,  shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  instance  and  request  of  the  person 
who  contracted  with  the  contractor,  and  thev  shall  have  a 
lien  for  the  value  thereof.*' 

Void    contracts,   etc.    Comments    on    statutes. 

See.  195.  It  will  be  noticed  that  the  difference  between 
section  1183  and  section  1184  is,  that  the  former  declares 
the  contract  "  whollv  void,"  whereas  the  latter  does  not. 
The  reasons  for  this  difference  is  not  quite  apparent  yet,  the 
the  subject  matter  of  the  two  sections  affords  some  clue  to 
them.  Section  1183  provides  that  the  contract,  in  certain 
cases,  shall  be  in  writing,  subscribed  by  the  parties  thereto, 
and  tiled.  Section  1184  provides  more  especially  for  the 
contract  price  and  the  time  and  manner  of  its  payment. 
The  design  of  the  former  section  is  undoubtedly  to  give 
public  notice  to  all  subcontractors,  materialmen  and  labor- 
ers, of  the  terms  and  conditions  of  the  original  contract. 
To  give  this  information  it  is  indispensible  that  the  original 
contract  shall  be  in  writing,  subscribed  by  the  parties  and 
made  a  public  record. 

The  contract  between  the  owner  and  the  contractor  is, 
and  must  be,  if  valid,  the  measure  of  the  rights  of  all  lien- 
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claimants.  (Sees.. 298,  -303,  infra,)  Their  rights  to  liens, 
are  subject  to  all  the  terms  and  conditions  of  the  contract^ 
if  valid,  and  they  are  always  limited  in  their  demands 
against  the  owner  to  the  balance  of  the  contract  price  due 
and  payable  according  to  the  terms  of  the  contract.  (Sec. 
303,  infra.)  An  unwritten,  and  therefore,  an  unrecorded 
original  contract,  would  not  and  could  not,  where  so  many* 
and  varied  interests  are  at  stake,  give  to  subcontractors, 
laborers,  and  materialmen,  satisfactory  information  of  the 
terms  and  conditions  of  the  contract,  nor  furnish  them  with 
assurance,  however  diligent  in  their  inquiries  they  might 
be,  that  those  terms  and  conditions  would  not  be  made  the 
subject  of  dispute  between  the  owner  and  his  contractor. 

The  statute  (sec.  1183),  therefore,  requires  a  written  and 
recorded  original  contract  where  its  price  exceeds  one  thou- 
sand dollars  (sec.  147,  supra)  and  for  a  non-compliance  with 
the  statute  in  this  respect,  imposes  a  severe  penalty  upon 
the  parties  violating  it  by  declaring  the  contract  '^wholly 
void,''  subjecting  the  property  of  the  owner  to  liens  of  all 
persons,  except  the  contractor,  and  denying  the  owner  and 
the  contractor  the  right  to  recover  upon  such  contract  at 
all.  (Morris  v.  Wilson,  <)4  Cal.  044,  32  P.  801;  Spinney  v. 
Griffith,  98  Cal.  154,  32  P.  974.) 

The  same.    Section  1184. 

Sec.  196.     On  the  other  hand,  the  special  provisions  of 

section  1184  with  reference  to  the  time,  mode   and   manner 

of  payment  of  the  contract  price,  are  designed  to  preserve 
and  secure  the  contract  price  to  lien-claimants,  other  than 
the  contractor,  as  a  fund  out  of  which  their  claims  may  be 
paid.  The  amount  of  the  contract  price  and  the  times  of 
payment  thereof,  are  made  definite  and  certain  by  the  writ- 
ten recorded  contract,  and  if  there  are  violations  of  these 
provisions  of  that  section,  in  any  respect,  lien-claimants  are 
fully  protected  since,  by  that  section,  they  are  given  liens 
upon  the  property  of  the  owmer,  for  the  value  of  their  lal)or 
done  and  materials  furnished  irrespective  of  the  contract 
price  and  of  the  time  and  manner  of  its  payment.  (Lumber 
Co.  V.  Wooldredge,  90  Cal.  574,  27  P.  431.) 
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contract  conform  with  its  provisions.  On  the  other  hand 
the  penalty  imposed  upon  the  owner  is  that  all  persons^ 
except  the  contractor,  are  entitled  to  liens  for  the  value  of 
their  work  and  materials,  whereas  under  a  contract  which 
conforms  with  the  provisions  of  that  section,  the  liabilities 
of  the  owner  are  measured  by  the  contract  and  its  price. 
(See  Willamette  etc.  Co.  v.  College  Co.,  94  Cal.  229,  29  P. 
629;  San  Diego  L.  Co.  v.  Wooldredge,  90  Cal.  574,  27  P.  431; 
Yancy  v.  Morton,  94  Cal.  558,  29  P.  1111;  Stimson  M.  Co.  v. 
Riley,  supra]  as  to  the  competency  of  such  contract  as  evi- 
dence see  sec.  4.38,  infra.) 

Perf  or  ma  nee. 

Sec.  199.  Performance  of  the  contract  is  a  condition 
precedent  to  the  right  of  the  original  contractor,  or  of  sub- 
contractors, materialmen  or  laborers,  to  enforce  liens  for 
their  work  and  materials.     (See  sees.  72,  77,  supra,) 

A  substantial  performance  of  the  contract  is  also  by  the 
statute  made  the  event  within  a  certain  number  of  davs 
after  which  claims  of  lien  must  be .  filed.  This  matter 
under  the  statutory  name  of  ^'trivial  imperfection**  will  be 
treated  in  a  subsequent  chapter  to  which  it  seems  more 
properly  to  belong.     (See  sec.  283,  et  seq^  infra,) 

Performance  of  the  contract  as  a  condition  precedent  to 
the  right,  in  a  personal  action,  to  recover  the  contract  price, 
will  be  considered  in  the  chapter  treating  of  ^'Personal 
Action."     (See  sec.  357,  infra.) 

It  is  proposed  to  present  here  only  those  matters  which 
bear  generally  upon  the  subject  of  performance  of  the 
contract. 

Performance  generally.' 

Sec.  SOO.  Where,  by  the  terms  of  the  contract,  the 
third  and  last  installments  of  payment  for  the  work  were 
conditioned  upon  its  completion  according  to  agreement 
and  specifications,  such  installments   cannot   be   recovered 


The  Contract.  §200  211 

where  the  whole  work  is  consumed  by  fire,  without  appar- 
ent fault  of  either  party,  before  its  completion.  (Clark  v. 
Collier,  100  Cal.  256,  34  P.  677;  S.  M.  Perry  Co.  v.  Jones, 
Superior  Court  of  L.  A.  Co.,  Judge  Shaw,  1893.) 

Where  a  mechanic,  engaged  by  the  day  to  erect  a  build- 
ing, under  the  control  of  the  owner,  is  discharged  by  him 
when  the  work  was  on  the  verge  of  full  and  actual  com- 
pletion, the  owner  undertaking  to  finish  it,  such  discharge 
is  equivalent  to  an  acceptance  of  the  work  as  a  completed 
contract  for  the  erection  of  the  building.  (Ward  v.  Crane, 
118  Cal.  676,  50  P.  839.) 

Where  a  building  contractor  has  proceeded  to  construct 
the  building  of  the  material  and  in  the  manner  substantially 
as  provided  for  in  the  contract,  save  as  changed  by  orders 
of  the  superintendent  of  the  owner,  and  the  owner,  before 
completion  of  the  contract,  without  cause,  and  in  violation 
of  the  contract,  took  possession  of  the  building,  ousted  the 
contractor  therefrom,  and  refused  to  permit  him  to  complete 
the  building  according  to  the  contract,  and  appropriated  to 
his  own  use  the  material  on  hand  and  provided  to  be  used 
for  its  construction,  the  contractor  is  entitled  to  treat  such 
contract  as  rescinded,  and  to  recover  the  reasonable  value 
of  the  work  performed  and  materials  furnished  at  tlie 
re([uest  of  the  owner.  (Adams  v.  Burbank,  103  Cal.  (H6, 
37  P.  640.) 

Where,  as  a  part  of  the  contract  for  the  construction  of  a 
ditch,  the  contractors  guarantee  that  a  certain  quantity  of 
water  should  run  through  it  for  two  years,  such  guaranty 
is  in  the  nature  of  a  warrantv  for  which  the  owners  took 
the  responsibility  of  the  contractors  and  the  latter  are  not 
required  to  wait  for  two  years  and  then  show  that  the  ditch 
had  carried  all  the  water  at  all  times,  to  entitle  them  to 
recover  from  the  owner  the  agreed  compensation  for  the 
construction  of  the  ditch.  (Gilliam  v.  Brown,  116  Cal.  454, 
48  P.  486.) 
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Substantial  performance. 

Sec.  801.  What  is  a  substantial  performance  of  the 
contract  is  a  question  of  fact,  to  be  determined  from  the 
facts  and  circumstances  of  the  case.  (Harlan  v.  Stuffle- 
beem,  87  Cal.  508,  25  P.  686.) 

In  a  contract  for  painting,  graining  and  varnishing  a 
building,  the  fact  thai  some  small  places  in  the  building 
were  not  properly  grained  and  finished  the  cost  of  which  is 
not  more  than  five  dollars,  is  not  inconsistent  w^ith  a  find- 
ing that  the  contract  was  substantially  performed.  (Harlan 
V.  Stulflebeem,  supra]   see  sec.  286,  et  seq,,  infra.) 

Where  the  findings  show  an  intentional  departure  of  the 
builder  from  the  contract,  and  indicate  an  attempted  fraud 
on  his  part,  there  can  be  no  substantial  performance 
of  the  contract;  nor  does  the  finding  that  the 
difference  between  the  value  of  the  house  as  actuallv 
constructed  and  as  it  should  have  been  constructed  was 
only  three  hundred  and  fifty  dollars  tend  to  show  that  the 
contract  had  been  substantially  performed.  The  owner 
has  a  right  to  have  built  the  structure  contracted  for,  and 
to  have  his  plans  substantially  embodied  in  the  work, 
regardless  of  whether  his  caprices  expressed  in  the  contract 
would  have  added  to  the  value  of  the  structure  or  lessened 
its  value.  In  order  that  the  contractor  may  recover  the 
contract  price,  less  damages  caused  by  the  failure  to  per- 
form the  contract,  there  must  be  a  susbtantial  performance 
of  every  material  convenant  in  the  contract,  and  the  failure 
must  not  have  resulted  from  design  or  bad  faith,  and 
whether  these  facts  exist  is  a  matter  to  be  determined  by 
the  jury  or  the  court  sitting  as  jury,  and  substantial  per- 
formance must  be  found  as  a  fact.  (Perry  v.  Quackenbush, 
105  Cal.  299,  38  P.  740.) 

So,  where  the  contract  called  for  lathes  one  and  one- 
quarter  inches  wide,  and  lathes  one  and  one-half  inches 
wide  were  used,  and  the  contract  called  for  No.  1  rustic  and 
the  best  quality  of  joists  and   studding,   and  the  contractor 
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used  second  quality  of  joist  and  studding  and  No.  2  rustic, 
there  is  a  substantial  and  material  departure  from  the 
specifications  of  the  contract.  ( Golden  (Jate  L.  Co.  v. 
Sahrbracher,  105  Cal.  114,  38  P.  035;  destruction  of  building, 
by  fire  before  completion,  see  Clark  v.  Collier,  100  Cal.  256, 
34  P.  677.) 

Abandonment.    Generally. 

Sec.  303.  A  conveyance  of  the  property  by  the 
owner  with  whom  the  contract  is  made,  is  not  in  itself  an 
abandonment  where  it  does  not  appear  that  the  owner's 
grantee  has  or  has  not  completed  or  abandoned  the  con- 
struction of  the  building.  (Colin  v,  Wright,  89  Cal.  8(5;  26 
P643.) 

Non-payment  of  an  installment  of  the  contract  price 
when  it  is  due  is  such  a  breach  of  the  contract  as  to  justify 
a  contractor  in  leaving  the  work,  ((iolden  Gate  L.  Co.  v. 
Sahrbracher,  105  Cal.  114,  38  P.  635;  Porter  v.  Arrowhead 
R.  Co.,  100  Cal.  500,  35  P.  146;  S.  F.  Bridge  Co.  v.  Dumbar- 
ton L.  etc.  Co.,  1 19  Cal.  272,  51  P.  3:]5;  see  Cox  v.  Railroad, 
52  Cal.  590,  s.  c.  54  Cal.  605,  63  Cal.  197.) 

But  not  if  the  contractor  has  not  performed  the  contract 
according  to  its  terms  when  he  demands  payment  of  the 
installment.      (Golden   (iate   L.  Co.  v.  Sahrbracher,  supra.) 

If  the  contractor  leaves  the  work  without  cause,  it  is  an 
abandonment  of  the  contract  such  as  is  contemplated  by 
section  1200  of  the  C.C.P.,  and  the  rights  of  the  mate- 
rialmen and  subcontractors  will  be  measured  by  the  pro- 
visions of  that  section.  (Golden  Gate  L.  Co.  v,  Sahr- 
bracher, supra;  see  sec.  311,  infra.) 

If  the  owner  prevents  the  completion  of  the  contract,  the 
contractor  is  justified  in  abandoning  it,  and  he  may  recover 
a  fair  compensation  for  the  work  perfornuMl  (Cox  v.  Rail- 
road, 47  Cal.  87,)  and  he  may  prosecute  his  action  for  a 
breach  and  recover  all  the  benefits  he  would  have  received 
upon  full  performance.  (Cox  v.  Railroad,  54  Cal.  005,  s.  c. 
52Cal.  590,  63  Cal.  197.) 
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Construction  of  contract.    Arbitration. 

Sec.  303.  It  now  seems  to  be  the  settled  law  that  an 
agreement  to  refer  a  case  to  arbitration  will  not  be  regarded 
by  the  courts,  and  they  will  take  jurisdiction  and  determine 
a  dispute  between  parties,  notwithstanding  such  agreement. 
But  when  the  agreement  is,  that  the  covenantor  shall  pay 
such  sum  and  only. such  sum,  as  shall  be  determined  by 
arbitrators,  the  procuring  an  award  is  as  clearly  a  condition 
precedent  to  an  action  as  if  the  parties  had  expressly  so 
provided.  It  was  so  held  with  reference  to  a  contract  for 
the  construction  of  a  building,  in  which  it  was  agreed,  that, 
should  any  dispute  arise  regarding  the  value  of  extra  work, 
the  same  should  be  valued  by  arbitrators. 

The  distinction  between  the  two  classes  of  cases  is,  that 
in  the  former  the  parties  undertake  by  an  independent  cov- 
enant or  agreement  to  provide  for  an  adjustment  and  settle- 
ment of  all  disputes  and  differences,  to  the  exclusion  of  the 
courts;  and  in  the  latter,  they  merely,  by  the  same  agree- 
ment which  creates  the  liability  and  gives  the  right,  qualify 
the  right,  by  providing  that,  before  any  right  of  action  shall 
accrue,  certain  facts  shall  be  determined,  or  amounts  and 
values  ascertained;  and  this  is  made  a  condition  precedent, 
either  in  terms  or  by  necessary  implication.  (Holmes  v. 
Richet,  56  Cal.  307;  see  McFadden  v.  O'Donnell,  18 
Cal.  160.) 

Bond  must  be  filed  with  contract  or  memoran- 
dum tliereof.    Ttie  statute. 

Sec.  204.  Section  1203  of  the  C.C.P.  is  as  follows: 
''Every  contract  required  to  be  filed  under  the  provisions 
of  this  chapter  [sections  1183-1203]  shall  be  accompanied 
by  a  good  and  sufficient  bond  in  an  amount  equal  to  at 
least  twenty-tive  per  cent,  of  the  contract  price,  which  said 
bond  shall  be  Hied  at  the  same  time  and  in  the  same  man- 
ner as  herein  provided  for  the  tiling  of  such  contract,  or 
memorandum   thereof.     Said  })oiid   shall,  by  its  terms,  be 
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made  to  inure  to  the  benefit  of  any  and  all  persons  who  per- 
form labor  for,  or  furnish  materials  to  the  contractor,  or 
any  person  acting  for  him,  or  by  his  authority,  and  any  such 
person  shall  have  an  action  to  recover  upon  said  bond, 
against  the  principal  and  sureties,  or  either  of  them,  for  the 
value  of  such  labor  or  materials,  or  both,  not  exceeding  the 
amount  of  the  bond;  but  such  action  shall  not  affect  his 
lien,  nor  any  action  to  foreclose  the  same  except  that  there 
shall  be  but  one  satisfaction  of  his  lien,  with  costs  and  coun- 
sel fees.  Any  failure  to  comply  with  the  provisions  of  this 
section  shall  render  the  owner  and  contractor  jointly  and 
severally  liable  in  damages  to  any  and  all  materialmen, 
laborers  and  subcontractors  entitled  to  liens  upon  the  prop- 
erty affected  by  said  contract." 

Section  1203  as  originally  enacted  in  1885  (stat.  1885, 
147)  did  not  require  a  bond  to  accompany  and  be  filed  with 
the  contract.  That  section  provided  that  if  a  bond  was 
given  by  the  contractor  to  the  owner  for  the  faithful  per- 
formance of  his  contract,  it  should  inure  to  any  person  who 
performed  labor  or  furnished  materials  to  the  contractor. 
No  penalty  was  imposed  for  the  failure  to  give  or  to  file 
such  bond.  This  section  was  repealed  in  1887.  (Stat. 
18^7,  155;  see  sec.  21,  supra.) 

The  contractor  under  contract  with  a  public  corporation 
to  do  certain  public  work,  and  also  under  contract  with 
municipalities  to  construct  sewers,  etc.,  is  required  to  give 
bond  for  the  benefit  of  laborers  and  others.  For  the  acts 
requiring  these  bonds,  see  sees.  22  and  22a,  supra. 


The  bond.    Generally. 

Sec.  30«S.  All  or  any  of  the  obligors  upon  a  joint  and 
several  bond  mav  be  included  in  the  same  action  at  the 
option  of  the  obligee  and  the  building  contract  referred  to 
in  the  bond  is  admissible  in  evidence  against  the  sureties. 
(Kurtz  V,  Forquer,  94  Cal.  91,  29  P.  413.) 
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The  failure  to  file  the  bond  required  by  section  1203  does 
not  affect  the  validity  of  the  building  contract.  Such  fail- 
ure renders  the  owner  and  the  contractor  "jointly  and  sev- 
erally liable  in  damages  to  any  and  all  materialmen,  labor- 
ers and  subcontractors  entitled  to  liens  upon  the  property 
affected  by  said  contract."  (Clinton  v.  Pooley,  Superior 
Court  of  L.  A.  Co.,  1897,  Judge  York.) 

Where  the  sureties  upon  a  bond  given  by  the  contractor 
to  the  owner,  sold  and  delivered  lumber  to  the  contractor 
and  claimed  a  lien  upon  the  building  for  the  purchase 
price,  a  note  given  to  them  by  the  owner  of  the  building  in 
consideration  of  the  cancellation  of  such  lien  is  without  an  v 
legal  consideration  to.  support  it,  and  in  such  case  the  owner 
should  be  permitted  to  interpose  the  sureties'  liability  upon 
the  bond  as  a  defense  to  the  action  brought  by  the  sureties 
upon  the  note.  (Blyth  v,  Robinson,  104  Cal.  239,  37  P. 
904.) 

In  an  action  upon  the  bond  it  is  a  material  issue  whether 
the  surety  had  seasonable  notice  of  the  action  to  foreclose 
the  liens  and  whether  such  action  was  properly  defended 
and  where  such  issue  is  raised  by  the  pleadings,  it  is  error 
to  fail  to  find  upon  that  issue.  (Ernst  v.  Cummings,  55CaL 
179.) 

Where  the  condition  of  the  bond  is  that  the  owner  shall 
give  written  notice  of  his  intention  to  proceed  with  and 
complete  the  work  to  be  done  under  the  contract,  an  allega- 
tion in  the  complaint,  in  a  suit  upon  the  bond,  that  notice 
was  given  is  not  sufficient.  The  allegations  of  the  complaint 
must  meet  the  requirements  of  the  bond  and  allege  that 
written  notice  was  given,  the  rule  applicable  to  contracts 
generally  that  where  a  notice  is  alleged  it  will  be  presumed 
that  it  was  in  writing,  has  no  application.  (Lott  v.  Corwin^ 
Superior  Court  of  L,  A.  Co.,  Judge  Shaw,  1896.) 

Where  a  bond  is  given  for  the  benefit  of  a  number  of 
persons  whose  claims  are  several,  the  one   who  first  begins 
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suit  on  the  bond  requires  thereby  a  prior  right  to  payments 
One  who  sues  subsequently  can  claim  only  the  surplus  of 
the  penalty  that  may  remain  after  satisfying  the  demand  of 
the  first  suitor.  (Williams  v.  Dodge,  Superior  Court  of 
L.  A.  Co.,  1896,  Judge  Shaw.) 


Statutory  essentials  of  bond. 

Sec.  AOSa.  Section  1203  provides  that  the  amount  of 
the  bond  shall  be  equal  at  least  to  tweutj'-five  per  cent,  of 
the  contract  price.  This  section  fixes  .the  minimum 
amount  of  the  bond  required,  but  there  is  nothing  in  it 
which  prevents  the  parties  from  giving  a  bond  whose 
penalty  exceeds  twenty-five  per  cent,  of  the  contract  price. 

The  bond  required  is  a  *!good  and  sufficient  bond."  The 
necessity  for,  and  the  number  of  sureties  upon,  the  bond 
are  left  to  implication.  The  bond  referred  to,  aa 
clearly  appears  from  the  statute,  is  an  indemnity  bond,  and 
and  from  the  use  of  the  words  ''sureties,"  the  natural 
inference  is  that  at  least  two  sureties  are  re([uired. 

This  section  provides  that  the  bond  shall  be  made  to- 
inure  to  the  benefit  of  any  and  all  persons  who  perform 
labor  for,  or  furnish  materials  to  the  contractor  and  the 
other  persons  therein  named.  The  particular  form  of  the 
bond  would  seem  to  be  immaterial  so  long  as  it  is 
expressly  made  to  inure  to  the  benefit  of  the  persons 
named.  The  bond,  therefore,  may  be  made  to  run  to  the 
state  of  California  for  the  use  and  benefit  of  the  persons 
named  in  the  statute,  or  it  may  be  made  to  run  directly  to 
such  persons,  following,  of  course,  the  language  of  the 
statute.     Both  of  these  forms  are  in  common  use. 

The  Bond.    Execution  of. 

See.  306.  A  joint  and  several  bonds,  condition  for  the 
faithful  performance,  by  the  principals  named  therein,  of  a 
building  contract   with   the    obligee,   purporting   to  be  the- 
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bond  both  of  the  principals  and  of  the  sureties,  but  signed 
by  the  sureties  only,  is  not  rendered  invalid  as  against  them 
by  the  omission  of  the  principals  to  sign,  they  being  already 
bound  bv  the  contract  referred  to  in  the  bond,  and  the  bond 
having  been  delivered  by  the  sureties  to  the  obligee  with- 
out the  signatures  of  the  principals.  (Kurtz  v,  Forquer, 
94  Cal.  91,  29  P.  413.) 

Where  a  bond  is  in  form  joint  and  several,  the  failure  of 
all  the  parties  named  in  the  instrument  as  obligors  to  sign 
the  bond  does  not  render  it  void.  (Stimson  M.  Co.  v.  Riley, 
42  P.  1072.) 


The  bond.     Liability  and  discharge  of  sureties. 

Sec*  307.  Sureties  upon  a  bond  given  under  section 
1203  are  liable  to  materialmen  and  laborers  notwithstand- 
ing they  are  not  entitled  to  enforce  liens  against  the 
property  of  a  public  corporation  for  the  construction  of 
which  they  have  furnished  labor  and  materials.  (Sansome 
V,  Klock,  Superior  Court  of  L.    A.  Co.,  1897,   Judge  Allen.) 

Where  a  contractor  gave  a  bond  to  the  owner  of  a  build- 
ing to  indemnify  him  against  any  claims  of  liens  for  mate- 
rials or  labor,  which  bond  referred  to  the  original  contract 
as  the  inducement  or  consideration  for  its  execution,  and 
by  the  terms  of  the  building  contract  the  owner  was 
authorized  to  retain  one-fourth  of  the  contract  price  until 
final  settlement  between  the  parties  as  additional  security 
against  liens  upon  the  building,  the  sureties  on  the 
contractor's  bond  have  a  right  to  look  to  such  additional 
security  as  a  special  fund  for  their  indemnity,  and  it  is  the 
duty  of  the  owner  to  apply  it  in  payment  of  liens  instead  of 
paying  it  to  the  contractor;  and  if  he  discharges  liens  after 
having  paid  to  the  contractor  the  full  contract  price, 
the  sureties  on  the  contractor's  bond  are  discharged,  and 
are  not  liable  for  the  amount  of  such  liens  paid  in  excess  of 
the  contract  price  without  their  knowledge  or  consent. 
<Kiessig  v.  Allspaugh,  JM  Cal.  231,  27  P.  G55.) 
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The  failure  of  the  owner  of  the  property  to  record  the 
building  contract  does  not  have  the  effect  to  increase  the 
obligation  assumed  by  the  sureties  for  the  principal  obligors 
named  in  the  bond  so  as  to  operate  as  a  release  of  the 
sureties  in  the  absence  of  a  stipulation  in  the  bond  provid- 
ing that  the  contract  should  be  filed  as  a  condition 
precedent  to  the  liability  of  the  sureties.  (Kiessig  v. 
Allspaugh,  ^)9  Cal.  452,  34  P.  106.,  see  sec.  209,  infra.) 

Where  the  sureties  ui)()n  the  bond  given  by  the  contractor, 
sold  and  delivered  lumber  to  the  contractor,  and  claimed  a 
lien  upon  the  building  for  the  purchase  price,  a  note  given 
to  them  by  the  owner  of  the  building,  in  consideration  of 
the  cancellation  of  such  lien,  is  without  any  legal  consider- 
ation to  support  it,  but  the  sureties  are  not  released  from 
their  obligation  by  the  mere  execution  of  the  note,  nor  is 
the  obligation  of  the  bond  destroyed  there))y  when  the  note 
was  given  under  the  mistaken  belief  that  the  l)ond  executed 
was  void  for  want  of  proper  recordation  of  the  contract. 
(Blythi;.  Robinson,  104  Cal.  >'39,  37  P.  904;  for  estoppel 
iind  pleading,  see  Patent  Brick  Co.  v.  Moore,  75  Cal.  205,  16 
P.  890.) 

The  bond.      Liability  and  discliar^e   of   sureties 

continued. 

Sec.  308.  Where  a  bond  stipulates  that  the  contractor 
>?hall  pay  all  claims  for  labor  and  materials  and  where  also, 
the  contract  provides  that  the  contractor  shall  cancel  and 
release  the  building  and  premises  from  all  claims,  and  lien- 
claimants  present  their  claims  for  labor  and  materials  to 
the  owner,  within  the  time  provided  by  the  statute  for 
tiling  claims  of  lien,  and  threaten  to  tile  them  against  the 
building,  the  owner  has  the  right  to  protect  himself  against 
the  filing  of  such  claims  by  paying  them,  and  the  sureties 
upon  the  bond  are  liable  to  him  for  such  payments.  In 
such  case,  of  course,  the  owner  must  assume  the  burden  of 
proving  not  only  that  the  claims  were  valid  but  also  that 
they  could  be  made  the  subjects  of  lien  and  that  it  was 
reasonablv  certain  that  the  claims  would  have  been  tiled. 
<Lott  V.  Corwin,  Superior  Court  of  L.  A.  Co.,  Judge  Shaw, 
1896.) 

So  where  a  materialman  tiles  his  claim  of  lieu  for 
materials  furnishcl  by  him  to  the  contractor  an<l  which 
were  used  by  the  latter  in  the    construction  of  the   owner's 
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building,  and  thereafter  releases  the  lien  upon  part  payment 
of  his  claim,  the  sureties  upon  the  bond  of  the  contractor 
given  under  section  1203,  are  not  liable  to  the  lien-claimant 
for  that  part  of  the  claim  not  paid,  for  it  must  be  presumed 
that  if  the  lien-claimant  had  foreclosed  his  lien  instead  of 
releasing  it,  he  could  have  recovered  the  full  amount  of  his 
claim,  since  the  contract  price  was  $6200  and  a  final  pay- 
ment of  $1550  (which  was  largely  in  excess  of  the  amount 
of  the  claim)  was,  by  the  terms  of  the  contract,  reserved 
for  thirty-tive  days  after  the  completion  of  the  contract. 
The  rule  in  equity  is  that  Avhere  a  creditor,  having  a  bond 
with  sureties  and  also  a  lien  upon  property  of  the  principal 
debtor,  releases  his  lien,  he  thereby  releases  the  sureties 
upon  the  bond.  (Arcade  M.  Co.  v.  Dolsen,  Superior  Court 
of  L.  A.  Co.,  1896,  Judge  Shaw.) 

And  the  same  rule  applies  where  after  materials  have 
been  delivered,  the  terms  of  the  contract  for  the  purchase 
thereof,  are  changed  by  extending  the  time  of  payment 
therefor.  (J.  D.  Hooker  Co.  v.  General  Construction  Co.^ 
Superior  Court  of  L.  A.  Co.  1897,  Judge  Shaw.) 

Where  the  contractor  abandons  the  contract  which  is 
void  because  of  failure  to  file  it,  and  one  of  the  sureties  on 
the  contractor\s  bond  voluntarily  completes  the  contract  by 
constructing  the  building  called  for  by  such  contract,  at  a 
cost  in  excess  of  the  contract  price, .  such  surety  cannot 
recover  from  his  co-suretv  one-half  of  such  excess.  The 
doctrine  of  subrogation  applies  only  to  those  acts  which  a 
party  is  legally  obligated  to  perform.  Under  the  bond  in 
question  the  sureties  obligated  themselves  only  to  pay 
damages.  The  surety  who  completed  the  building  was  a 
mere  volunteer.  (Dodge  v.  Kemple,  Superior  Court  of 
L.  A.  Co.,  1897,  Judge  Clark.) 

Void.    Building  contract.    Effect  on  bond. 

Sec.  a09-310.  The  rule  was  laid  down  in  Schallert- 
Ganahl  L.  Co.  v,  Ncal,  90  Cal.  21:^,  '27  P.  192.  that  where  a 
contract  for  the  erection  of  a  building  was  void  for  failure 
to  tile  the  same,  and  other  defects,  a  bond  attached  to  the 
contract,  conditioned  that  the  contractor  should  perform  the 
stipulations,  acts,  "etc.,  of  such  contract,  and  not  permit 
any  claim,  debt,  or  lien  to  be  placed  upon  the  building  in 
the  erection  thereof,  was  also  void,  and  did  not  constitute 
an  estoppel  as  against  a  surety  thereon  who  sought  to  fore- 
close  a  lien  upon    the  building  for  materials  furnished   by 
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him  to  be  used,  and  which  were  used  in  its  construction. 

The  decision  in  the  last  case  was  disapproved  in    Kiessig 

f.  Allspaugh,  99  Cal.  4^2,  34  P.  106.     In  the   latter   case  it 

was  held  that  the  building  contractor's  bond   there  under 

^consideration  was  so  far   an   independent  undertaking  that 

the  right  to  enforce  it  did  not  depend  upon  the  subsequent 

or  continued  validity  of  the  building  contract,  and  that  the 

suretie^^  were  liable  upon  the  bond  although  the  original 
contract  was  rendered  whoUv  void  because  it  was  not  tiled 
for  record  as  required  by  law.  (See  Blvth  v.  Robinson,  104 
Cal.  280,  37  P.  904;  Mc'Menomv  v.  White,  115  Cal.  339,  47 
P.  109;  Kiessig  v,  Allspaugh,  91  Cal.  234,  27  P.  662;  Suin- 
merton  v.  Hanson,  117  Cal.  252,  49  P.  135.) 

In  Kiessig  v.  Allsi)augh,  99  Cal.  452,  supra,  the  condition 
of  the  bond  was  to  save  and  hold  harmless  the  owner 
against  any  claims,  demands  or  liens  of  all  characters 
whatsoever  for  material  or  labor  expended  or  used  in  the 
building,  constructing  and  finishing  of  the  said  house. 
The  bond  in  this  case,  therefore,  was  not  made  to  depend 
upon  the  validity  of  the  building  contract,  and  for  this 
reason  is  clearly  distinguishable  from  the  Neal  case.  Not- 
withstiinding  the  criticism  of  the  Neal  case  in  the  latter 
■decisions,  it  is  believed  that  case  was  correctly  decided  and 
that  the  true  test  of  the  validity  of  the  bond  is  not  whether 

the  building  contract  is  void,  but  rather,  whether  the  bond, 
by  its  terms,  is  conditioned  upon  the  existence  of  a  valid 
building  contract.  If,  for  instance,  the  condition  of  the 
bond  is  that  the  contractor  shall  faithfully  perform  the 
building  contract,  and  the  contract  is  void,  the  bond  must 
fall,  because  such  condition  is  a  vital  essential  of  a  valid 
•conditional  bond,  and,  in  such  case,  there  is  no  condition 
to  be  performed. 

But,  if  the  condition  of  the  bond  is  that  the  contractor 
shall  erect  a  building  according  to  the  plans  and  specilica- 
tions  mentioned  in  the  contract,  and  pay  all  claims  for 
labor,  etc.,  on  account  thereof,  or  upon  any  other  condition 
requiring  the  performance  of  spe^itied  acts,  the  condition 
is  good  irrespective  of  the  validity  of  the  building 
contract.  In  other  words,  by  proi)or  reference,  the  terms 
of  the  building  contract  may  become  a  part  of  the  bond 
which,  in  such  case,  would  be  an  inde])endent  undertaking, 
and  therefore  valid. 


Chapter    IX. 


THE  CLAIM  OF  LIEN. 

Section. 

211  The  Statute. 

212  Contents  of  claim.     History  of  legislation. 

213  Statement  of  Demand.    Meaning  of. 

214  The  same. 

215  The  same.     The  decisions. 

216  The  same.     The  decisions. 

217  Credits  and  offsets.     Failure  to  comply  with  statute  invalidates 

claim. 

218  Substantial  compliance  with  statute  required. 

219  Lien  filed  for  too  much.     Recovery  limited  to  amount  stated. 

220  Name  of  Owner  or  of  Reputed  Owner.    Name  of  at  time  of 

filing  must  be  stated. 

221  Statement  required  if  name  not  known. 

222  Names  may  be  stated  conjunctively  or  in  the  alternative. 

223  What  is  not  sufficient  statement  of. 

224  What  is  sufficient  g^tatement  of. 

225  Name  of  Employer  and  of  Person  to  whom  Materials 

were  Furnished.    Generally. 

226  Partners.     Firm  name. 

227  Statement  of  facts  or  conclusions  of  law. 

228  Agents.     Surplusage.     Mistakes. 

229  V\^hat  is  sufficient  statement  of. 

230  What  is  not  sufficient  statement  of. 

231  Terms,   Time  Given  and  Conditions  of   Claimant's  Con- 

tract.    Meaning  of  terms  used. 

232  Object  of  statute. 

233  The  same. 

234  Express  terms  of  contract  only  need  be  stated. 

235  What  is  sufficient  statement  of. 

236  The  same. 

237  The  same.     Reference  to  original  contract. 

238  The  same.     The  ' '  cash  ' '  cases. 

239  Description  of  Property.    Generally. 

240  What  is  sufficient  description. 

241  What  is  not  sufficient  description. 

242  Mining  claims.     Mortgagees. 

243  One  Claim  Against  Two  or  More  Buildinqs.    Amount  due 

against  each  must  be  designated  in  claim.    The  statute. 

244  Comments  ou  and  scope  of  statute. 

245  Objection  to  construction  which  makes  statute  apply  to  all  cases. 
246.  To  what  cases  statute  applies. 

247  Applies  to  claims  of  laborers  and  materialmen  and   all  other 

claimants. 

248  Statute  applies  to  joint  claims  only. 

249  Objeclions  to  the   rule  of    construction  laid  down.       Mining 

claims. 

250  The  same. 
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251  Effect  of  failure  to  designate  amount  due  on  each  building'. 

Lien  limited  to  amount  designated. 

2.52    CoNTE^JTS  OF  Claim  of  Lien.    Generally. 
2.^.3  Matters  which  need  not  be  stated  in  claim. 

254  The  same. 

255  Claim  Cannot  be  Amended  or  Reformed. 

2.56    Verification  of  Claim.    The  statute. 

257  What  is  sufficient  verification  of.     Time  of  verification. 

258  Claim   Must  be   Filed  for  Record.    Place  of  filing.      The 

statute. 

259  Unless  filed  cannot  be  enforced. 

26(J  Time  Within  Which  Claim  Must  be  Filed.    The  statute. 

261  History  of  legislation. 

262  Comments  on  statute.     Events  from  which  time  begins  to  run. 

263  The  same.     Division  of  subject. 
2t>4  Original  contracts. 

264a  The  same.     The  decisions. 

2t)5  Materialmen,  laborers  and  subcontractors. 

265a  The  same.     The  decisions. 

266  Labor  in  and  materials  for  mining  claim. 

267  The  same. 

268  Completion,  generally.    Erection  in  part.     Certificate  of  archi- 

tect. 

269  Completion  of  work.     Void  contract. 

270  Abandonment  of  work. 

271  Premature  filing  of  claim  is  fatal  to  lien. 

272  Claim  cannot  be  filed  from  time  to  time  as  work  progresses. 

273  Notice  by  Owner  of  Completion  of  Work  or  Cessation 

From  Labor.    The  statute. 

274  Comments  on  statute. 

275  Persons  required  to  file  notice. 

276  W'ork  for  which  notice  must  be  filed. 

277  Time  and  place  of  filing. 

278  Statutory  requirements  of  notice. 

279  Failure  of  owner  to  file.     Estoppel.    The  statute. 

280  Tho  same.     Person  who  is  estopped. 

281  Penalty  for  failure  to  file. 
281a  The  same. 

281b         The  same. 

282  In  any  Event  Claim  Must  be  Filed  Within  Ninety  Days 

After  Completion  of  Buildings,  etc. 

283  Trivial  Imperfection,  Occupation,  Use  or  Acceptance. 

Cessation  From  Labor.    The  statute. 

284  Division  of  subject. 

285  Trivial  Imperfection.    Comments  on  subjects. 

286  What  is  trivial  imperfection.     Substantial  performance. 

287  What  is  trivial  imperfection.      Repairs.    Continuation  of  pre- 

vious work. 

288  The  same.    Work  called  for  by  plans  and  specifications. 

289  Occupation,  Use  and  Acceptance.    The  statute.     Statute 

applies  to  all  cases. 

290  Occupation  and  use  by  the  owner. 

291  Occupation  and  use  by  representative  of  owner. 

292  Acceptance  by  owner  or  his  agent. 

293  Cessation  From  Labor.     The  statute.    What  facts  amount  to. 

294  Wilfully  False  Claim  Forfeits  Lien.    The  statute.    Con- 

struction  of. 

295  ^lisstatements  or  mistakes  not  within  statute. 
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The  Statute. 

Sec.  sill.  Section  1187,  inter  alia,  provides: 
Every  original  contractor,  [  a,  97  ]  at  any  time  after  the 
completion  of  his  contract,  and  until  the  expiration  of  sixty 
days  after  the  filing  of  said  notice  of  completion  or  notice 
of  cessation  of  labor  by  the  owner,  and  every  person,  save 
the  original  contractor,  claiming  the  benefit  of  this  chapter, 
a,t  any  time  after  the  completion  of  any  building,  improve- 
ment or  structure,  or  of  the  alteration,  [  87  ]  addition  to 
[87],  or  repair  thereof,  and  until  the  expiration  of  thirty 
days  after  the  filing  of  siiid  notice  of  completion  or  cessa- 
tion, by  said  owner,  or  within  thirty  days  after  the  per- 
formance of  any  labor  in  any  mining  claim,  must  [97]  file 
[73-4]  for  record  [73-4]  with  the  county  recorder  of  the 
county,  or  city  and  county,  in  which  such  property  or  some 
part  thereof  is  situated,  a  claim  containing 

1  a  statement   of  his     demand,  after  deducting  all  just 
credits  and  offsets, 

2  with  the   name   of   the   owner  or   reputed   owner,  if 
known,  and  also 

3  the  name  of  the  person  by  whom  he  was   employed, 
or  to  w^hom  he  furnished  the  materials,  with 

4  a  statement  of  the  terms,  time  given,   and  conditions 
of  his  contract,  and  also 

5  a  description  of  the  property  to  be  charged  with  the 
lien,  sufficient  for  identification  which  claim  must  be 

6  verified   by     the    oath  of  himself  or   of  some   other 
person  [b,  97]; 

provided,  however,  that   in   any   event  all  claims   of  lien 

must  be  filed  within  ninety  days  after  the  completion  of 
said  building,  improvement,  or  structure,  or  the  alteration 
[87]  addition  to  [87],  or  repair  thereof  [97].  «  *  * 
(See  sec.  5,  supra,  for  section  1187  in  full,  amendments 
thereto,  notes  thereon  and  explanation  of  figures  and 
brackets  and  also  for  the  provisions  of  this  section  with 
reference  to  notice  of  completion  or  of  cessation.  For  rules 
of  construction  of  these  statutory  provisions,  see  sees.  30 
and  31,  supra. 
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Contents  of  claim  of  lien.    History  of  legislation. 

Sec.  a  I  a.  Section  7  of  the  Lien  Act  of  1850  (stat. 
1S50,  211,  1850-8,  810)  provided  that  the  lien-claimant 
should  file  for  record,  in  the  county  where  the  building  or 
wharf  was  situated,  within  the  time  therein  sj)ecified, 
''notice  of  his  intention  to  hold  a  lien  upon  the  property 
declared  by  this  act  liable  to  such  lien,  for  the  amount  due, 
or  to  become  due,  specifically  setting  forth  the  amount 
claimed/' 

Lender  the  Lien  Acts  of  1855  (stat.  1855,  157,)  of  l(*^56 
(Stat.  1856,  203,)  and  of  i858  (stat.  1858,  225,)  it  was  neces- 
sary to  set  forth  in  tlie  claim  of  lien  only  "a  just  and  true 
account  of  the  demand,  after  deducting  all  proper 
credits  and  offsets"  and  under  the  act  of  1862  "the  nature 
and  extent  of  his  claim  *  *  *  over  and  above  all  pay- 
ments and  offsets."     (Stat.  1862,  384.) 

Nothing  whatever  was  said  in  these  acts  concerning  the 
name  of  the  owner,  or  of  the  reputed  owner;  the  name  of 
the  employer  or  of  the  person  to  whom  the  materials  were 
furnished;  or  of  the  terms,  time  given  and  conditions  of 
the  contract.  These  acts,  however,  required  the  claim,  or 
notice  as  it  was  sometimes  called,  to  contain  a  description 
of  the  property  sufficient  for  identification;  a  statement 
that  a  lien  was  claimed  and,  to  be  verified  by  the  oath  of 
the  claimant,  or  by  some  other  person  in  his  behalf. 

The  act  of  1868  (stat.  1868,  589)  was  the  first  to  enlarge 
upon  the  required  statements  in  the  claim  of  lien.  This 
act  made  it  necessarv  to  state  the  name  of  the  owner,  or  of 
the  reputed  owner,  the  name  of  the  person  by  whom 
claimant  was  employed,  or  to  whom  he  furnished  materials, 
and  re-enacted,  in  substance,  the  provisions  of  the  former 
acts  that  the  claim  should  contain  ii  statement  of  the  demand 
after  deducting  all  just  credits  and  offsets,  a  description  of 
the  property  to  be  charged  with  the  lien  sufficient  for 
identification,  and  be  verified  by  the  oath  of  the  claimant, 
or  of  some  other  person. 

Liens  of  Mccl  anics  Vi 
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Section  1187,  as  enacted  upon  the  adoption  of  the  Code 
Civil  Procedure  in  1872,  re-enacted  the  provisions  of  the 
act  of  1 868  and  added  the  further  provision  that  the  claim 
should  contain  a  statement  of  the  "terms,  time  given  and 
conditions  of  his  contract.'' 

No  amendments  with  reference  to  the  contents  of  the 
claim  of  lien  have  been  made  since  1872. 


Meaning  of  statement  of  demand. 

Sec.  313.  Section  1187  treats  both  of  the  contents  of 
the  claim  of  lien  and  of  the  time  within  which,  and  the 
place  where,  it  must  be  filed.  It  is  proposed  in  the  present 
chapter  to  follow  this  division  of  the  subject  and  to  present 
it  in  the  order  named. 

This  section  expressly  states  the  matters  which  the  claim 
of  lien  shall  set  forth  and  if  apt  language  had  been  used  by 
the  legislature,  no  difficulties  would  be  encountered  in 
determining  what  statements  are  required.  As  the  statute 
stands,  however,  its  scope  is  obscure,  and  the  real  intention 
of  the  legislature  can  only  be  guessed  at  by  keeping  in 
mind  the  objects  to  be  accomplished  by  the  statute  and  the 
persons  for  whose  benefit  it  was  enacted. 

Section  1187  provides  that  the  claimant  must  set  forth  in 
his  claim  of  lien  **a  statement  of  his  demand.''  What  is 
the  meaning  of  '^statement  of  his  demand"  as  thus  used? 
Does  it  mean  that  the  lien-claimant  must  set  forth  "a  state- 
ment of  his  demand"  with  all  the  technicality  and  nicety 
required  by  a  pleader  in  setting  forth  a  cause  of  action 
based  upon  a  claim  or  demand,  or,  are  the  requirements  of 
the  statute  fulfilled  by  a  general  statement  of  the  "demand," 
and  if  so,  in  what  sense  is  the  word  "demand"  used  in  the 
statute. 

It  will  throw  some  light  upon  these  questions  by  bearing 
in  mind  that  the  other  and  following  provisions  of  the  same 
section  require  statements  of  particular  facts  in  the  claim. 
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These  are,  (  1  )  the  name  of  the  owner  or  reputed  owner,  if 
known;  (  2  )  the  name  of  the  person  by  whom  the  claimant 
was  employed,  or  to  whom  he  furnished  materials;  (  3  )  the 
terms,  time  given  and  conditions  of  his  contract;  and  (  4  )  a 
description  of  the  property  to  be  charged  with  the  lien. 

It  sliould  be  observed  also  that  the  statements  in  the 
ehiim  are  for  the  purpose  of  furnishing  information.  The 
only  facts  in  addition  to  those  expressly  required  by  the 
statute  to  be  set  forth  in  the  claim,  either  for  the  inform- 
ation of  the  public  generally,  or  of  the  owner  specially, 
are  the  amount  and  the  nature  of  the  demand.  (Wagner  v. 
Hansen,  103  Cal.  104,  37  P.  195.) 

Statement  of  demand.  Meaning  of,  continued. 

Sec.  SI 4.  Interpreting  the  statute,  therefore,  in  the 
light  of  the  objects  sought  to  be  accomplished  by  it, 
"demand,"  as  used  in  section  1187  means,  first,  the  contract 
price  due  for  work  or  materials,  or  for  both,  upon  an  express 
contract  therefor,  after  deducting  all  just  credits  and  offsets, 
or  the  value  of  the  work  or  the  materials,  or  of  both,  f  ar- 
nished  under  a  void  original  contract  (Brigham  i'.  Knox, 
59  P.  198),  or  under  an  implied  contract  to  pay  the  reason- 
able value  thereof,  less  all  just  credits  and  offsets, — and 
falls  with  the  definition  of  an  "amount  claimed  to  be  due." 

That  this  is  the  true  signification  of  the  word  admits  of 
no  doubt.  The  statute  requires  a  statement  of  the  "demand," 
after  deducting  all  just  credits  and  offsets.  If  "demand"  does 
not  mean  "amount  claimed  to  be  due,"  then  the  phrase 
"after  deducting  all  just  credits  and  offsets,"  is  meaningless. 
"Credits  and  offsets,"  amount  to  a  certain  sum,  and  this 
amount  can  only  be  deducted  from  another  amount  or  sum. 
The  statement  of  the  "demand"  must,  therefore,  be  a  state- 
ment of  an  amount. 

The  statement  of  the  demand  should  not  be  confounded 
with  the  statement  of  the  terms,  time  given  and  conditions 
of  the  contract.     The  statute  requires  both,  and  its  require- 
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merits  are  not  fulfilled  unless  both  are  stated  in  the  claim  of 
lien.  The  demand,  however,  arises  out  of  the  contract, 
upon  the  performance  of  it  by  the  lien-claimant.  To  state 
the  demand,  therefor,  is  to  state  that  the  lien-claimant  has 
performed  labor  or  furnished  materials  called  for  by,  and 
under  and  in  ])ursuance  of  the  contract. 

If  the  contract,  therefore,  is  one  for  the  performance  of 
labor,  or  for  the  furnishing  of  materials,  or  for  both,  the 
statement  of  the  demand  arising  out  of  such  contract  is  a 
statement  that  the  claimant  has  performed  the  labor  or  fur- 
nished the  materials,  or  both,  setting  forth  the  kind  and 
price  or  value  of  labor  performed,  and  the  character  and 
price  or  value  of  materials  furnished,  and  where  the 
demand  includes  both  labor  and  materials  and  a  separate 
price  is  fixed  for  each  by  the  contract,  or  a  lien  is  claimed 
for  the  value  thereof,  it  would  seem  to  be  necessary  to  stat^ 
separately  the  amount  due  for  the  labor  and  the  materials. 
(See  Wagner 'y.  Hansen,  103  Cal.  104,  107,  37  P.  195;  also 
authorities  in  the  next  section.) 

The  statute  gives  liens  for  materials  and  labor  only  when 
furnished  for  particular  objects.  (See  chap.  V,  supra,) 
It  would  seem,  therefore,  that  it  is  necessary  to  set  forth  in 
the  claim  of  lien  that  the  work  or  labor,  was  done  or  the 
materials  were  furnished  for  one  of  these  objects.  (See 
Ward  V.  Crane,  118  Cal.  676,  50  P.  839.) 


Statement  of  demand.     The  deoisione. 

Sec.  9ltl.  As  we  have  just  seen  (sec.  212  supra)  the 
lien  acts  of  1855,  1856  and  1858,  required  the  claim  of  lien 
to  contain  "a  just  and  true  account  of  the  demand"  due  the 
claimant  "after  deducting  all  proper  credits  and  offsets.*' 

Under  these  acts,  or  rather  under  the  act  of  1858,  a  lien- 
claimant  stated  in  his  claim  of  lien  the  amount  due  him, 
after  deducting  all  proper  credits  and  offsets,  and  that  his 
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claim  was  for  labor  and  materials,  and  it  was  held  that 
these  were  sufficient  statements  of  the  account  of  the 
demand,  the  court  saying: 

"It  was  not  necessary  to  set  out  the  items  of  the 
account.     Nothing  more  is  required  than  a  state- 
ment of  the  demand,  showing  its  nature  and  char- 
acter  and    the   amount  due  and  owing  thereon.'* 
(Brennan  v.  Swasey,  16  Cal.  141;  see  also  Ileston 
V.  Martin,  1 1  Cal.  42.) 
In   Selden  v.  Meeks,    17  Cal.  129,  under  the  same  statute 
and  upon  a  claim  of  lien  containing  the   same    statements, 
it  was  again  held  that  the  claim  need  not  set  out  the  items 
of  the  account  and  that  nothing  more  was  required  than  a 
statement  of  the  demand  showing  its  amount  and  character. 
In  Davis  v.  Livingston,  2\)  Cal.  283,  the  notice  (claim  of 
lien)    there  held  sufficient,    called    the  second    notice,    set 
forth  that  the  claimant  had  furnished  materials  for  the  con- 
struction of  the  building  of  the  owner  and  the  amount  due 
over  and  above  all  payments  and  offsets. 

Statement  of  demand.    The  deGisions* 

Sec.  1SM6.  The  foregoing  decisions  are  all  based  upon 
statutes  as  they  existed  prior  to  ISGS,  but  there  is  nothing 
in  subsequent  statutes  to  indicate  that  the  legislature 
intended,  by  its  use  in  section  1187,  to  give  to  the  word 
"demand"  a  meaning  different  from  that  which  it  had  in 
the  former  statutes  as  construed  by  the  decisions  just 
reviewed.  The  present  law  has  been  evolved  from  the  ear- 
lier statutes  and  the  provision  that  the  claim  of  lien  shall 
contain  a  statement  of  the  "demand"  was  taken  bodily  from 
them.  The  word  ^'demand"  at  such  time  had  alreadv 
received  judicial  construction.  Its  use,  therefore,  in  the 
present  statute  amounts  to  a  legislative  adoj)tion  of  the 
known  construction  of  the  word.  (See  Baker  r.  Hamilton, 
55  Cal.  :<02;  Hyatt  v.  Allen,  54  Cal.  853.) 

But   notwithstanding  this   rule  of  statutory  c -nstruction, 
the  Supreme  Court  in  Jewell   v.  McKay,  .s2  Cal.  114,    23  P. 
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139,  quoted  with  approval  the  construction  put  upon  the 
word  "demand"  by  the  foregoing  decisions  and  applied  the 
rule  to  matters  arising  under  the  present  law  and  held  that 
it  was  not  necessary,  in  a  statement  of  the  "demand,"  to  set 
forth  items  of  the  account. 

And  in  Germania  etc.  Ass'n  v.  Wagner,  61  Cal.  349,  a 
claim  of  lien  which  set  forth  that  the  claimant  claimed  a 
lien,  etc.,  for  material  furnished,  etc.;  that  said  material  was 
furnished  between  certain  dates,  and  that  "the  following  is 
a  true  statement  of  our  demand:  Amount  of  bill  for  mate- 
rials furnished  between  dates  aforesaid — total  $1590.20, 
credits — total  credits  and  offsets  on  bill,  $655.50,"  and  giv- 
ing the  balance  due  and  unpaid,  was  held  sufficiently  to  set 
forth  the  quantity  and  character  of  the  material  furnished. 

A  statement  in  a  claim  of  lien  of  the  agreed  price  for  the 
materials  furnished  under  a  void  original  contract,  is  a  suf- 
ficient showing,  prima /acie,  and  statement  of  their  value. 
(Brigham  v.  Knox,  59  P.  198.) 


Credits    and     offsets.    Failure    to   comply  with 

statute  invalidates   claim. 

Sec.  tll7.  Section  1187  requires  a  statement  of  the 
demand  *'after  deducting  all  just  credits  and  offsets."  This 
provision  is  precise  and  imperative  and  must  be  complied 
with  before  a  lien  can  attach.  The  omission  to  state  that 
the  amount  of  the  demand  is  due  without  also  stating  "after 
deducting  all  just  credits  and  offsets,''  invalidates  the  claim. 
(Davis  V.  Livingston,  29  Gal.  283.) 

In  Davis  v.  Livingston,  supra,  the  court  say: 

**The  statement  prescribed  [by  the  statute]  is  a 
statement  of  claims  as  affected  by  payments  and 
offsets,  and  there  is  nothing  in  the  notice  given  by 
Davis  [laborer  and  materialman]  bearing  either 
directly  or  indirectly  upon  that  point." 
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The  court  further  held  that  the  failure  of  the  employers, 
owners,  to  object  to  the  notice  or  to  return  it,  was  not  a 
waiver  of  the  defect  in  it  as  the  notice  was  in  invitum^ 
looking  to  an  attachment  under  a  statute  and  that  the  ques- 
tion was  not  what  the  employers  failed  to  do  but  rather  as 
to  what  the  lien-claimants  did. 

Credits    and    offsets.     Substantial    compliance 

with    statute    required. 

Sec.  818.  The  rule  laid  down  in  the  last  section  was 
that  a  failure  to  state  that  the  demand  was  due  **after 
deducting  all  just  credits  and  offsets"  invalidated  the  claim. 
It  is  not  meant  by  this  rule,  however,  that  the  exact 
language  of  the  statute  must  be  followed.  Any  words 
equivalent  in  meaning  to  "credits  and  offsets"  are  sufficient 
to  satisfy  the  requirements  of  the  statute.  A  substantial 
compliance  only  is  required.  (Preston  v.  Sonora  Lodge,  39 
Cal.  116.) 

In  the  last  case  the  words  ^'payments  and  offsets"    were 

used  in  the  claim   instead   of  the    words    of   the    statute 

''credits  and  offsets,"  and  the  court  said: 

We  think  the  words  "payments  and  offsets"  are 
substantially  equivalent  to  the  words  "credits  and 
offsets"  in  meaning  and  that  the  (claimant)  ought 
not  to  be  deprived  of  his  lien  upon  a  philological 
criticism  of  so  flimsv  a  character." 

Where  u  claim  of  lien  states  the  balance  as  a  certain  sum 

"in  gold  coin  of  the  United  States,"   it   is  not  open   to   the 

objection  that  it  does  not   state   the   amount   of  claimant's 

demand  after  deducting  all  just  credits  and    offsets,  because 

of  the  quoted  words.     (Neihaus  v.  Morgan,  45  P.  255.) 

Lien    filed   for  too   much.    Recovery  limited    to 

amount  stated. 

Sec.  919.  Under  the  statute,  as  we  have  seen,  the 
claim  of  lien  must  state  the  amount  due  after  deducting  all 
just  credits  and  offsets.  Mistakes  in  the  amount,  however, 
are   apt   to   occur.     There  may  be  an  honest  dispute  as   to 
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the  amount  or  the  balance  due.  In  such  case  a  misstate- 
ment of  the  exact  amount  due,  if  not  fraudulently  or  wil- 
fully made,  will  not  invalidate  the  claim.  (Barber  v.  Rey- 
nolds, 44  Cal.  519,  533.)  And  no  reason  is  perceived  why, 
in  case  of  a  dispute  as  to  the  amount  due,  if  the  statement 
of  the  amount  is  honestlv  made,  the  same  rule  should  not 
apply.  (See  Harmon  i;.  Railroad,  86  Cal.  617,  25  P.  124; 
s.  c.  22  P.  407,  23  P.  1025). 

A  claim  filed  for  too  much  will  not  vitiate  the  lien  for 
the  amount  actually  due.  (Malone  v.  Big  Flat  etc.  Co.,  76 
Cal.  578,  18  P.  772.) 

We  have  just  seen  that  a  claim  filed  for  too  much  is  not, 
for  that  reason,  invalid.  Nor  is  a  claim  filed  for  too  little 
invalid.  In  the  former  case  the  recovery  is  limited  to  the 
amount  actually  due,  but  in  the  latter,  no  recovery  can  be 
had  for  an  amount  in  excess  of  that  claimed  in  the  lien 
whether  or  not  the  amount  claimed  is  less  than  actually 
due.     (Goss  V.  Strelitz,  54  Cal.  640.) 

Name  of   owner   or   reputed    owner.      Name    of 
owner  at  time  of  filing  claims  must  be  state.d« 

Sec.  330.  Section  1187  expressly  requires  the  claim  of 
lien  to  state  '*the  name  of  the  owner  or  reputed  owner,  if 
known." 

This  is  one  of  the  material  and  essential  statements  in 
the  claim  and  if  omitted  therefrom  invalidates  it.  (Hicks 
V,  Murray,  43  Cal.  515;  Phelps  v.  Mining  Co.,  49  Cal.  337.) 

There  may  be  a  transfer  of  the  property  sought  to  be 
charged  with  the  lien  during  the  construction  of  the  build- 
ing or  other  structure  or  improvement.  The  statute,  it  will 
be  observed,  does  not  specify,  in  such  case,  which  person — 
the  grantor  or  the  grantee — the  person  who  owned  the 
property  at  the  time  of  the  performance  of  the  work  or  of 
the  furnishing  the  materials,  or  the  person  who  owned  the 
property  at  the  time  of  the  filing  of  the  claim — shall  be 
named  in  the  claim  as  the  owner  or  reputed  owner. 
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This  question  arose  in  Corbet  v.  Chambers,  109  Cal.  178, 
41  P.  873,  where,  in  holding  that  the  statute  required  the 
statement  of  the  name  of  the  owner  or  re})uted  owner  at  the 
time  of  the  filing  of  the  claim,  the  court,  at  page  182,  say: 

*'  As  the  main  object  of  giving  personal  notice  of 
the  claim  to  the  owner  of  the  building  (as  required 
in  former  statutes)  is  to  affect  him  with  notice  of 
the  lien  and  afford  him  an  opportunity  of  protect- 
ing himself  against  the  same  in  his  dealings  with 
the  original  contractor,  it  must  be  assumed  that 
when  the  legislature  substituted  the  recording  of 
the  claim,  with  the  name  of  the  owner  therein,  for 
the  personal  notice  previously  required  to  be  given 
to  him,  it  intended  the  -^wner  of  the  property  who 
would  be  affected  by  the  lien,  rather  than  a  prior 
owner  who  had  authorized  the  improvement,  and 
who  bv  an  interveninc:  sale  had  ceased  to  have  anv 
interest  in  the  property  or  in  any  lien  thereon.'* 

The  court  also  say  that  another  object  in  having  the 
claim  made  a  matter  of  public  record  is  for  the  protection 
of  those  who  deal  with  the  owner  of  the  property,  the  stat- 
ute requiring  the  county  recorder  to  keep  an  index  of 
notices  of  mechanics'  liens,  and  that  unless  the  name  of  the 
owner  at  the  time  of  the  tiling  of  the  claim  was  stated  in  the 
claim,  and  that  name  entered  in  the  index  of  notices  of  lien, 
subsequent  purchasers  would  have  no  notice. 


Name   of  owner   or  reputed  owner.    Statement 

required  If  name  not  known. 

Sec.  331.  The  statute  does  not,  in  every  case,  require 
the  statement  of  the  name  of  the  owner  or  leputed  owner. 
It  provides  that  the  name  of  the  owner  or  reputed  owner 
must  be  stated  "if  known."  It  follows,  therefore,  that  if 
the  name  is  not  known  to  the  claimant,  he  need  not,  as  he 
cannot,  state  it  in  his  claim,  and  that  his  claim  is  not,  for 
this  reason,  invalidated. 

Where,  therefore,  a  claim  of  lien  states  tliat  N  is  the 
owner  of  a  certain  house  for  the  construction  of   which  the 
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claimant  furnished  materials;  that  N  is  the  reputed  owner 
of  a  leasehold  interest  in  the  realty,  and  that  the  owner  of 
the  fee  to  the  realty  is  unknown,  it  meets  the  requirements 
of  the  statute  and  is  sufficient.  (West  Coast  L.  Co.  v.  New- 
kirk,  80Cal.  275,  22  P.  231.) 

In  this  case  the  court,  at  page  277,  say: 

*'  The  plaintiff  (claimant)  is  only  required  to 
state  the  names  mentioned,  if  known.  If  the 
names  mentioned  are  not  known,  the  claim  filed 
is  sufficient  if  it  is  silent  on  this  subject.'' 

The  statement  bv  the  court  in  the  last  case,  that  if  the 
name  be  unknown  the  claim  is  sufficient  if  it  is  silent  on 
the  subject,  was  unnecessary  to  the  decision  of  that  case, 
since  it  was  stated  in  the  claim  there  under  consideration 
(p.  276)  that  the  name  was  unknown,  and  the  rule  laid 
down  is  not  in  accordance  with  other  decisions  of  the  court. 

In  Corbett  v.  Chambers,  109  Cal.  178,  184,  41  P.  873,  it  is 
said  that  if  the  claimant  does  not  know  the  name  of  the 
owner,  he  may  state  this  fact  and  perfect  his  lien  without 
naming  an  owner,  and  in  Hooper  v.  Flood,  54  Cal.  218,  a 
claim  which  stated  neither  the  name  of  the  owner,  nor  that 
the  name  of  the  owner  was  unknown  to  the  claimant,  was 
held  bad. 

Analogous  to  the  above  is  that  of  a  case  where  materials 
were  furnished  for  a  building  erected  by  two  tenants  upon 
leased  grounds.  A  claim  of  lien  was  filed  against  both  ten- 
ants as  partners.  It  appeared,  however,  that  the  original 
charge  for  the  materials  was  made  against  one  of  them,  the 
claimant  not  knowing  at  the  time  of  making  the  charge 
that  the  other  tenant  was  interested  in  the  building,  but 
learned  the  facts  before  filing  the  lien,  and  it  was  held  that 
the  claim  of  lien  was  not  invalid.  (West  Coast  L.  Co.  v. 
Apfield,  86  Cal.  336,  24  P.  993,  s.  c.  22  P.  231.) 
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Name  of  owner  or  reputed  owner.    May  be  stated 
con|unGtively  or  in  the  alternative. 

Sec.  999.  The  statute  requires  a  statement  of  the  name 
of  the  owner  or  reputed  owner.  The  same  person,  however, 
may  be  both  ow^ner  and  reputed  owner,  and  in  such  case  a 
statement  that  a  person  is  the  owner  and  the  reputed  owner 
is  sufficient.  (Arata  v.  Tellurium  etc.  Co.,  65  Cal.  340,  4  P. 
195.) 

And  where  a  claimant  states  in  his  claim  that  a  certain 
person  is  owner  and  reputed  ow^ner  of  the  premises,  his  lien 
is  not  impaired  by  proof  that  such  person  is  the  reputed 
owner  only.     (Kelly  t'.  Lemberger,  46  P.  8.) 

In  Corbett  v.  Chambers,  109  Cal.  178,  41  P.  873,  the  claim 
of  lien  stated  that  a  certain  person  was  the  **  owner  or 
reputed  owner  "  of  the  property.  The  court  in  holding  this 
statement  sufficient  to  meet  the  requirements  of  the  statute, 
at  page  184,  say: 

"  The  terms  of  the  section  [1 187]  clearly  indicate 
that  it  was  not  the  intention  of  the  legislature  that 
in  the  claim  of  Hen  which  he  tiles  for  record,  the 
claimant  shall  state  the  name  of  the  real  owner  at 
the  risk  of  losing  his  lien  if  it  shall  turn  out  that 
he  was  in  error.  The  provision  therein  that  the 
claimant  shall  give  the  *  name  of  the  owner  or 
reputed  ownier,  if  known,'  implies  that  if  he  does 
not  know  the  name  of  the  ow^ner,  he  mav  state  this 
fact  and  perfect  his  lien  without  naming  an  owner 
*  *  *  and  also,  that  if,  in  good  faith,  he  gives 
the  name  of  a  reputed  owner,  he  shall  not  lose  his 
lien  if  he  shall  afterward  ascertain  that  some  other 
person  was  the  owner.  *  *  *  Under  this  view 
of  the  object  of  the  section,  it  must  be  held  that  the 
claimant  does  not  fail  in  perfecting  his  lien  if,  as 
in  the  present  case,  he  states  the  name  of  the 
owner  or  reputed  owner  in  the  alternative."  *  *  * 
(See  Kelly  v.  Lemberger,  supra.) 
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Name  of  owner  or  reputed  owner.    What  is  not 

sufficient  statement  of. 

Sec.  3sl3.  The  statute  would  seem  to  require  a  positive 
statement  of  the  name  of  the  owner  or  rei)utecl  owner,  or  a 
statement  of  facts  which  shows  clearly  who  is  the  owner 
or  reputed  owner. 

In  Hooper  v.  Flood,  54  Cal.  218,  222,  the  claim  of  lien 
stated  in  substance  that  James  Irvine  caused  the  buildings 
to  be  constructed,  that  the  materials  were  furnished  for 
him  to  be  and  were  used  in  the  construction  of  the  build- 
ings; and  that  it  was  the  intention  of  the  claimants  to  claim 
and  hold  liens  upon  the  buildings  on  the  land  upon  which 
they  were  erected,  and  upon  such  interest  as  James  Irvine, 
who  caused  the  buildings  to  be  constructed,  had  therein 
and  thereto  on  a  certain  date  when  the  claimants  com- 
menced furnishing  said  materials. 

The  point  was  made  that  this  claim  did  not  state  the 
name  of  the  owner  or  reputed  owmer  and  the  court,  at  page 
223,  in  sustaining  this  point,  say: 

"Is  that  equivalent  to  the  statement  of  the  name 
of  the  owner  or  reputed  owner  of  the  property,  or 
that  the  name  of  such  owner  or  reputed  owner  is 
not  known?  We  cannot  so  hold.  Everything 
stated  mav  be  strictly  true,  and  vet  Irvine  be 
neither  the  owner  nor  reputed  owner  of  the  pre- 
mises upon  which  the  buildings  were  erected. 
That  it  subsequently  appeared  in  the  case  that  he 
was  the  owner,  cannot  cure  this  defect  in  the 
claim  tiled  for  record.  Upon  a  compliance  with 
the  law,  and  upon  no  other  condition,  is  a  lien 
given." 

Name   of  owner  or   reputed    owner.      What   is 

sufficient  statement  of. 

SCC.S34.  In  Kuss  Lumber  Co.  v.  Garrettson,  87  Cal.  589, 
25  P.  7-^7,  the  claim  of  lien  stated  that  G  was  the  owner  of 
a  lot  o'*  land  which  was  described,  and  that  he  entered  into  a 
contract  with  W    and  N  bv  which  thev  at^reed  to  erect  and 
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finish  for  him  a  building  on  the  lot,  and  that  the  building 
was  completed  at  a  time  named;  that  he  furnished  the 
materials  under  a  contract  with  W  and  N  by  which  they 
agreed  to  pay  the  market  value  thereof  at  date  of  delivery, 
in  cash,  stating  the  whole  value  and  balance  unpaid;  that 
he,  on  a  day  name<l,  duly  gave  written  notice  to  (i  that  he 
had  agreed  to  furnish  the  materials  as  aforesaid,  etc. 

The  court  held  the  above  a  sufficient  statement  of  the 
name  of  the  owner  of  the  building  and  at  page  595,  said: 

*'To  sav  that  the  name  of  the  owner  of  the 
building  *  »  *  *  ^[^'^  of  mere  inference, 
since  it  does  not  necessarily  follow  that  the  owner 
of  the  land  is  the  owner  of  the  bulling  ♦  *  * 
seems  to  us  to  be  not  even  a  plausible  argument." 

A  claim  of  lien  sufficiently  states  the  name  of  the  owner 
where  it  is  set  forth  therein  that  K  R  and  C  were  the 
names  of  the  owners  who  held  the  legal  title  to  the  premises 
and  that  A  was  in  possession  and  was  the  name  of  the 
reputed  owner  who  had  the  equitable  title.  (Harmon  v. 
Ashmead,  68  Cal.  321,  9  P.  183.) 

In  Palmer  r.  Lavigne,  104  Cal.  30,  32,  37  P.  775, 
language  of  the  claim  of  lien  was,  after  stating  the  manner 
and  time  of  payment,  the  last  of  which  it  is  averred  was  to 
be  paid  out  of  the  wages  of  **John  Lavigne,  her  husband, 
who  was  and  still  is  the  reputed  owner  of  the  said  Lavigne 
Ranch.'*  As  to  the  building  which  was  moved  upon  the 
ranch  it  was  averred  that  the  defendants  "Marv  C.  and 
John  E.  Lavigne,  are  the  reputed  owners."  It  was  held 
that  the  claim  sufficiently  showed  the  name  of  the  owner  or 
reputed  owner  to  meet  the  requirements  of  the  statute. 

The  statement  required  is  one  which  shows  whether  the 
lien-claimant  holds  the  property  of  the  person  whose  name 
he  states  as  the  owner  under  a  contract  made  with  him,  or 
on  account  of  some  interest  which  he  has  in  the  property. 
(Palmer  v.  Lavigne,  supra.) 
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Name    of    employer    and    of    person    to    whom 
materials  were  furnished.    Generally. 

Sec.  ^S5.  Section  1187  also- provides  that  the  lien-claim- 
ant must  set  forth  in  his  claim  of  lien  filed  for  record, 

"the  name  of  the  person  by  whom  he  was  employed,  or 
to  whom  he  furnished  materials." 

The  failure  to  comply  with  this  requirement  of  the 
statute  renders  the  claim  of  lien  invalid.  (Wood  u.  Wrede, 
46  Cal.  637;  Phelps  v.  Mining  Co.  49  Cal.  336;  Ascha  i». 
Fitch,  46  P.  298.) 

And  cannot  be  aided  by  allegations  in  the  complaint  for 
foreclosure  of  the  lien  which  state  the  name  of  the  person 
to  whom  the  materials  were  furnished  (Madera  F.  Co.  v, 
Kendall,  120  Cal.  182,  52  P.  304;)  and  the  same  rule  would 
apply  to  the  name  of  the  employer. 

The  fact  that  the  original  contract  was  void  for  want  of 
record  does  not  relieve  the  claimant  from  the  necessitv  of 
stating  the  name  of  the  person  to  whom  the  materials 
were  furnished.     (Madera  F.  Co.  v.  Kendall,  supra.) 

Where  the  contract  is  void  because  not  filed  for  record, 
and  materials  have  been  furnished  to  the  contractor,  the 
claim  should  state  that  the  materials  were  furnished  to  the 
contractor.  (Lumber  Co.  v.  Gottschalk,  81  Cal.  641,  22  P. 
860.) 

If  there  are  several  contractors  the  claim  of  lien  is  suf- 
ficient if  it  states  the  name  of  one  of  them.  (Davis  v. 
Livingston,  29  Cal.  283,  289.) 

A  mistake  in  the  use  of  the  word  "occupied"  for 
'"employed"  will  not  invalidate  the  claim.  (McDonald  v. 
Backus,  45  Cal.  262,  264.) 

Name  of  employer,  etc.    Partners.    Firm  name. 

Sec.  S36.  The  object  of  the  statute  in  requiring  the 
claim  of  lien  to  state  the  name  of  the  employer  and  of  the 
persons  to  w^hom  the  materials  were  furnished  does  not  dif- 
fer from  that  of  the  other  provisions  of  section   1187  with 
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reference  to  the  contents  of  the  claim  of  lien.  This  object 
is  to  give  notice  of  the  claim  to  the  owner  and  afford  him 
an  opportunity  to  protect  himself  against  the  same  in  his 
dealings  with  the  original  contractor,  and  also  to  give  notice 
generally  to  all  persons  concerning  the  title  to  the  property 
sought  to  be  charged  with  the  lien.  (Corbett  v.  Chambers, 
109  Cal.  178,  41  P.  873.) 

In  Tibbets  v.  Moore,  23  Cal.  208,  the  claim  of  lien  stated 
that  the  lumber  was  furnished  to  Moore  &  Co.,  and  it  was 
objected  that  the  lien  could  not  be  enforced  against  the 
property  of  Moore.  But  the  court  said  the  material  facts 
to  sustain  the  lien  were  that  the  materials  were  furnished 
for,  and  were  actually  used  in  the  construction  of  the  build- 
ing on  which  the  lien  was  claimed,  and  that  whether  the 
owner  purchased  the  materials  in  his  own  name  or  in  the 
name  of  a  firm  of  which  he  was  a  member  could  make  no 
difference  so  far  as  related  to  the  lien. 

So,  in  McDonald  v.  Backus,  45  Cal.  262,  the  claimant 
stated  in  his  claim  of  lien  that  he  had  been  employed  by 
Swain,  and  did  not  state  his  employment  to  have  been  by 
E.  Froment  &  Co.,  and  it  was  contended  that  the  claim  was 
invalid  because  it  did  not  state  the  name  of  the  employer 
E.  Froment  &  Co.,  and  could  not  therefore  be  enforced 
against  the  property  of  the  firm.  In  overruling  this  con- 
tention, the  court,  at  page  265,  say : 

"If  Swain,  however,  was  a  member  of  a  business 
firm,  and  if  his  act  in  employing  plaintiff  would, 
in  point  of  law,  operate  to  bind  his  copartners,  it 
would  only  result  that  the  copartnership  firm 
should  be  made  defendants  in  the  action"    *     *    * 

Name  of  Employer,  etc.     Statement  of  fact  or 

conclusion  of  law. 

Sec.  227.  In  McDonald  v.  Backus,  cited  in  the  last  section, 
the  claim  stated  that  the  claimant  had  been  employed  by 
Swain.  The  fact  was  that  Swain  did  employ  the  claimant  but 
that  in  employing  the  claimant  he  was  acting  as  a  partner  of 
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the  firm  of  E.  Froment  &  Co.,  and  therefore  as  a  legal  result, 
the  employment  was  made  by  the  firm.  The  claim  of  lien 
was  objected  to  because  it  failed  to  state  who,  in  law, 
employed  the  claimant  but  the  objection  was  overruled,  and 
it  was  held  that  the  requirement  of  the  statute  in  this 
respect  was  fulfilled  by  stating  the  name  of  the  person  who 
in  fact  made  the  employment.  (See  Mclntyre  v.  Trautner, 
63  Cal.  429.) 

The  claim  of  lien  in  Malone  v.  Big  Flat  G.  M.  Co.,  70, 
Cal.  57 <'^,  18  I\  772,  stated  that  the  claimant  was  employed 
by  the  Big  Flat  Gravel  Mining  Company,  the  owner,  and  it 
was  contended  that  the  claim  of  lien  was  invalid  because  it 
did  not  state  who,  in  fact  employed  the  claimant.  The 
court  in  overruling  this  contention,  at  page  584,  say : 

"  The  case  of  McDonald  v.  Backus  (supra)  con- 
tains a  statement  *  *  *  that  the  notice  of  lien 
is  required  to  state  facts,  and  not  mere  conclusions 
of  law.  This  was  said  to  show  that  a  notice  of 
lien  was  sufficient  if  it  gave  the  name  of  one  mem- 
ber of  the  firm  by  w^hich  the  claimant  was 
employed,  omitting  the  other  members,  and  not 
giving  the  firm  name.  Possibly  that  w^as  cor- 
rectly decided.  We  express  no  opinion  as  to  it. 
But  we  think  that  the  broad  statement  as  to  con- 
clusions of  law^  cannot  be  maintained.  According 
to  it,  if  the  owner  sends  his  office  boy  to  order 
repairs  upon  a  building,  and  the  boy  simply  tells  the 
laborer  to  make  the  repairs,  without  saying  for 
whom,  the  notice  of  lien  must  give  the  name  of 
the  office  boy  as  that  of  the  person  by  w^hom  he 
was  employed  *  *  *  In  our  opinion  the  inten- 
tion was  that  the  claimant  should  put  enough  in 
his  notice  of  lien  to  enable  the  owner  to  under- 
stand whether  the  claimant  was  an  original  or  a 
subcontractor;  in  other  w^ords,  whether  the  claim- 
ant asserted  that  he  contracted  with  the  owner  and 
had  a  personal  claim  against  him  or  whether  he 
contracted  with  the  contractor,  and  looked  only 
to  him  and  the  property  *  *  *.  But  we  should 
prefer  not  to  lay  down  any  rule  about  facts  and 
conclusions  of  law\" 
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Name    of    employer,  etc.     Ai^ents.    Surplueai^e* 

Mistakes. 

Sec.  898.  The  failure  to  state  in  the  claim  of  lien,  any 
of  the  matters  recjuired  by  the  statute,  is  fatal  to  the  lien. 
But  mere  surplusage  has  no  such  effect. 

In  Mclntyre  r.  Trautner,  63  Cal.  429,  the  claim  of  lien 
stated  that  one  G  S  was  the  name  of  the  contractor  who 
''as  such  contractor  and  as  agent  for  and  on  behalf  of  said 
Trautner  [owner]  entered  into  a  contract  with  said 
Mclntyre  [claimant]  under  and  by  which,"  the  work  was 
done  and  the  materials  were  furnished.  It  was  held  that 
the  claim  of  lien  was  not  vitiated  bv  the  words  **  as  a  con- 
tractor;'*  that  those  words  were  mere  surplusage  and  did 
not  detract  from  the  effect  of  the  statement  that  G  S  in 
employing  the  claimant  acted  as  the  agent  of  the  owner. 

A  mistake  in  the  christian  name  of  the  employer  in  the 
claim  of  lien,  does  not  invalidate  it.  This  defect  may  be 
cured  by  proper  allegations  in  the  complaint  alleging  that 
the  claimant  is  the  same  person  mentioned  in  the  com- 
plaint, and  especially  where  the  employer  was  sometimes 
known  by  the  name  stated  in  the  claim  of  lien.  (Jewell  v. 
McKay,  82  Cal.  144,  23  P.  139.) 

So,  where  the  claim  of  lien  states  that  the  materials  were 
furnished  to  a  contractor,  naming  him,  the  claimant  may 
upon  foreclosure  of  the  lien  aver  facts  showing  that  the 
contract  with  the  owner  is  void  and  that  he  is  deemed 
under  the  statute  to  have  furnished  the  materials  to  the 
owner.  (Lumber  Co.  v.  Gottschalk,  81  Cal.  641,  22  P.  860; 
West  Coast  L.  Co  v.  Knapp,  122  Cal.  79,  54  l\  533.) 

Name  of  employer,  etc.    What  is  sufficient  state- 
ment of. 

See.  339.  The  claim  of  lien  in  Barilari  v,  Ferrea,  59 
Cal.  1,  so  far  as  material  to  the  point  under  consideration, 
stated  that  G  F  and  A  F  were  the  reputed  owners  of  the 
premises  and  caused   the  buildings  to  be  constructed,  etc.; 
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that  the  said  G  F  and  A  F  on  a  certain  dav  entered  into 
a  contract  in  writing  under  and  by  which  the  labor  was 
performed  and  the  materials  were  furnished,  etc.  This 
statement  was  held  sufficient. 

This  requirement  of  the  statute  is  satisfied  if  the  state- 
ment in  the  claim  of  lien  is  sufficient  to  inform  the  owner 
whether  the  claimant  was  employed  by  or  furnished 
materials  to,  the  original  contractor  or  the  owner,  that  is, 
whether  the  claimant  is  an  original  contractor  or  a  sub- 
contractor. (Malone  v.  Big  Flat  etc.  Co.,  76  Cal.  578,  18  P. 
772.) 

A  claim  of  lien  after  describing  the  mining  claim,  stated 
that  F  was  the  owner  of  the  claim,  "the  said  lien  being 
held  and  claimed  for  and  on  account  of  work  and  labor  per- 
formed by  me  as  a  miner  for  said  F  on  said  mining  claim," 
for  a  period  definitely  stated  "under  an  agreement  with 
said  F,"  held  that  the  claim  stated  by  whom  claimant  was 
employed.     (Ascha  v.  Fitch,  46  P.  298;  see  sec.  224,  supra.) 

Name  of  employer,  etc.    What  is  not    sufficient 

statement  of. 

Sec.  330.  The  claim  of  lien  in  Madera  F.  Co.  v.  Ken- 
dall, 120  Cal.  182,  52  P.  304,  after  stating  that  plaintiff  had 
furnished  materials  which  were  used  in  the  construction  of 
the  building,  continued: 

'*That  William  Price  is  the  name  of  the  contractor  who 
on  or  about  the  first  day  of  March,  1894,  as  such  contractor 
and  agent  of  the  owner,  B.  F.  Kendall  entered  into  a  verbal 
contract  with  said  Madera  Flume  and  Trading  Company,  a 
corporation,  under  and  by  which  said  William  Price  was 
to  furnish  the  material  for  the  construction  of  said  build- 
mg. 

The  court,  page  183,  say: 

**In  this  statement  the  plaintiff  does  not  state 
that  it  furnished  any  of  these  materials  to  Wil- 
liam Price,  nor  does  it  state  the  name  of   the  per- 
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son  to  whom  it  did  furnish  them.  Not  only  does 
the  statement  fail  to  name  the  person  to  whom 
the  materials  were  furnished  by  the  plaintiff,  but 
it  is  consistent  with  their  having  been  furnished 
bv  it  to  some  one  other  than  Price,  for  whom  he 
obtained  them  in  fulfillment  of  his  contract  with 
Kendall." 


Terms*  time  i^iven   and  conditions  of  claimant's 
contract.    Meanini^  of  terms  used. 

Sec.  SSI*  Section  1187  of  the  C.C.P.  provides,  that 
the  claim  of  lien  shall  contain,  inter  alia y  "a  statement  of 
the  terms,  time  given  and  conditions  of  his  contract." 

This  clause  was  introduced  into  section  1187  by  the 
adoption  in  1672  of  the  Code  of  Civil  Procedure.  (See  sec. 
5,  supra,  for  this  section  in  full,  amendments  thereto  and 
notes  thereon.) 

Failure  to  comply  with  the  provisions  of  this  statute  is 
fatal  to  the  lien.     (Hooper  v.  Flood,  54  Cal.  218.)    • 

The  contract,  the  terms,  time  given  and  conditions  of 
which  must  be  set  forth  in  the  claim  of  the  lien,  is  the  con- 
tract of  the  claimant  and  not  the  contract  between  the 
original  contractor  and  the  owner  except  in  those  cases^ 
where  the  original  contractor  is  also  the  claimant.  The 
statute  requires  the  claimant  to  state  in  his  claim,  the 
terms,  time  given  and  conditions  of  his  contract.  (See 
Gordon  H.  Co.  v,  R.  R.,  22  P.  406,  overruled  on  other 
points,  s.  c.  86  Cal.  620,  25  P.  124.) 

The  '^terms''  of  a  contract  in  the  common  acceptation  of 
that  word  as  applied  to  contracts,  mean  the  conditions, 
stipulations,  covenants  and  obligations  of  the  contract. 
(25  Am.  &  Eng.  Ency.  of  Law,  952,  1st  Ed.) 

Bouvier  in  his  law  dictionary,  defines  ^'condition"  as  a 
clause  in  a  contract  or  agreement  which  has  for  its  object 
to  suspend,  rescind  or  modify  the  principal  obligation,  or 
in  case  of  a  will,  to  suspend,  revoke  or  modify  a  devise  or 
bequest.     (See  Civil  Code  sec.  1434,  et  seq.) 
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The  words  "time  given"  have  been  defined  to  mean  the 
time  of  payment  for  the  work  and  labor  performed  and 
materials  furnished,  as  agreed  on  and  expressed  in  the  con- 
tract. (Hills  V.  Ohlig,  63  Cal.  104;  California  Powder  Works 
V.  Blue  Tent  etc.-  Co.,  22  P.  391.) 

Statement  of  the  date  of  the  contract  is  immaterial 
except  for  the  purpose  of  description  and  identity,  the 
owner  being  entitled  to  have  notice  of  the  particular  con- 
tract upon  which  the  claimant  intends  to  rely.  But  a  mis- 
take in  the  date  where  the  contract  is  otherwise  sufficiently 
identified,  is  not  fatal.  (Pacific  etc.  Co.  v.  Fisher,  109  Cal. 
.566,  568,  42  P.  154;  California  Powder  Works  v.  Blue  Tent 
etc.  Co.  supra.) 

Terms,  etc.  of  contract.    Object  of  the  statute. 

Sec.  939.  Under  the  lien  law,  when  a  claim  of  lien  is 
filed  against  his  property,  it  becomes  the  duty  of  the  owner 
to  protect  himself  against  the  claim  by  retaining  sufficient 
of  the  contract  price  due  to  the  original  contractor  to  sat- 
isfy the  claim  and  to  discharge  the  lien,  if  valid,  or  if  the 
claim  is  void,  to  protect  himself  against  the  original  con- 
tractor by  refusing  to  pay  it. 

The  first  duty  of  an  owner  is,  therefore,  to  determine 
whether  the  claim  of  lien  is  valid,  and  if  valid,  whether 
the  claim,  according  to  the  terms  of  claimant's  contract,  is 
due  and  payable. 

The  determination  of  these  facts  depends  upon  the  valid- 
ity of  the  claim  of  lien,  both  as  to  its  contents  and  its  form, 
and  upon  a  compliance  with  the  provisions  of  the  lien  law 
as  to  the  time  of  filing  the  claim  for  record,  as  well,  also, 
as  upon  the  nature  and  character  of  the  w^ork  claimed  to 
have  been  done  and  the  materials  to  have  been  furnished, 
that  is,  whether  the  labor  and  materials  are  such  as  entitle 
the  claimant  to  a  lien;  and  likewise  upon  the  "terms,  time 
given  and  conditions  of  the  claimant's  contract;  for  if, 
according   to   the   terms,   etc.,    of    such   contract  there   is 
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nothing  due  and  payable  though  there  may  be  something 
owing  to  the  claimant;  or,  if  the  claimant  has  failed  to  per- 
form his  contract  and  is,  therefore,  not  entitled  to  recover 
anything  on  the  contract  price  against  the  original  con- 
tractor, the  claimant  would  not  have  a  lienable  demand 
and  the  payment  of  such  demand  by  the  owner  would 
not  be  an  offset  against  the  original  contractor  on  that 
contract  price.  (First  Nat.  Bank  v.  Perris  etc.;  Dist.  107 
Cal.55,  40,  P.  45;  Wagner  v.  Hansen,  103  Cal.  104,  107,  37 
P.  195;  Harmon  v.  Ashmead,  60  Cal.  439.) 


Terms,   etc.   of   contract.       Object   off    statute^ 

continued. 

Sec.  333.  The  necessity  of  setting  forth  tlie  terms, 
time  given  and  conditions  of  the  contract  in  the  claim  of 
lien  thus  becomes  apparent  and  the  test  of  the  sufficiency 
of  the  claim  of  lien  is,  in  every  case,  whether  or  not  the 
terms,  etc.,  as  set  forth  are  sufficient  to  furnish  the  owner 
with  information  of  all  the  essential  and  material  terms^ 
stipulations  and  conditions  of  the  claimant's  contract. 

Where,  however,  the  original  contractor  is  the  claimanty 
his  claim  of  lien  has  been  upheld,  though  the  terms,  time 
given  and  conditions  of  his  contract  have  been  stated  in 
his  claim  of  lien  in  very  general  terms  and  some  of  them 
omitted.  The  reason  for  this  seeming  partiality  of  con- 
struction in  favor  of  the  original  contractor  is  found  in  the 
fact  that  the  contract,  the  terms,  etc.,  of  which  the  statute 
requires  to  be  stated  in  his  claim  of  lien,  is  one  between 
the  lien-claimant  and  the  owner  and  that,  therefore,  the 
owner  must  be  presumed  to  have  full  knowledge  of  its  terms, 
etc., whereas,  no  such  presumption  can  arise  wliere  the  claim- 
ant is  a  subcontractor,  laborer  or  materialman.  (McCrinty  v. 
Morgan,  122  Cal.  103,  51  P.  392;  see  Wagner  r.  Hansen, 
supra.) 

This  rule  in  favor  of  the  original  contractor  has  not  been 
extended  to  subcontractors  or  to  any   other   claimant   who 
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has  no  contractual  relations  with  the  owner.  The  statute 
requires  the  terms,  time  given  and  conditions  of  the  claim- 
ant's contract  to  be  stated  in  his  claim  of  lien.  This 
necessarily  means  all  of  the  express  terms,  etc.,  of  the  con- 
tract. The  statute,  however,  does  not  require  details;  a  gen- 
eral statement  is  suflScient  (Jewell  v,  McKay,  82  Cal.  144, 
23  P.  139;  McGinty  v.  Morgan,  supra.) 

No  hard  and  fast  rule  can  be  laid  down  by  which  to  deter- 
mine, in  every  case,  whether  or  not  the  terms,  etc.  of  the 
contract  have  been  sufficiently  stated  in  the  claim  of  lien. 
Great  care  should  be  taken,  however,  that  the  terms,  etc.,  of 
the  contract  are  not  only  all  stated  in  the  claim  of  lien,  but 
also  that  they  are  accurately  stated.  The  contract  set  forth 
in  the  claim  of  lien  is  the  contract  upon  which  as  its  terms, 
stipulations  and  conditions  are  there  stated,  the  claimant 
must  stand  for  his  right  to  enforce  his  lien  against  the 
property  of  the  owner.  The  claim  cannot  be  amended  or 
reformed  (sec.  255  infra.)  and  if,  therefore,  the  contract 
stated  in  the  claim  varies  in  any  material  essential  from 
that  established  by  the  evidence  in  the  suit  to  foreclose  the 
lien,  such  variance  is  fatal  to  the  lien.  (Chap.  XV  sec. 
420  in/ra.;  Malone  v.  Mining  Co.,  76  Cal.  578,  581,  18  P. 
772.) 


Express     terms     of     contract      only     need     be 

stated. 

Sec.  934i  What  has  been  said  in  the  preceding  sections 
of  this  chapter  concerning  the  statement  of  the  terms,  time 
given  and  conditions  of  the  claimant's  contract,  has  been  on 
the  assumption  that  all  of  the  terms  of  the  contract  have 
been  expressly  agreed  upon  by  the  parties.  It  is  seldom, 
however,  in  contracts  other  than  those  between  the  original 
contractor  and  the  owner,  that  all  of  the  terms  are  expressly 
agreed  upon  by  the  parties.  Cases  are  frequently  met  with 
in  which  the  contract,  as  made  between  the  parties,  is  a 
request  to  perform  labor  or  to  furnish  materials  on  the  one 
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side  and  the  performance  of  the  labor  or  the  furnishing  of 
the  materials  on  the  other.  In  such  cases  the  amount  or 
price  to  be  paid  and  the  time  of  payment  are  that  amount 
and  that  time  which  the  well  established  rules  of  law  deter- 
mine. 

It  is  self-evident  that  the  terms  of  the  contract  just  stated 
with  reference  to  amount  and  price  and  time  of  payment 
cannot  be  stated  in  the  claim  of  lien  as  the  terms  of  the 
contract  agreed  upon  by  the  parties.  In  such  case  the  law 
raises  a  promise  on  the  part  of  the  employer,  or  the  person 
to  whom  the  materials  were  furnished,  to  pay  the  reason- 
able value  of  the  labor  or  of  the  materials,  and  while  it 
would  not  invalidate  the  claim  of  lien  to  state  in  it  that  the 
agreement  was,  as  implied  by  law,  to  pay  the  reasonable 
value  of  the  labor  or  of  the  materials,  such  statement  is 
unnecessary  (Reed  v,  Norton,  90  Cal.  690,  597,  27  P.  426, 
8.  c.  26  P.  767;  Jewell  v,  McKay,  82  Cal.  144,  23  P.  139; 
Hills  V.  Ohlig,  63  Cal.  104;  Russ  L.  Co.  v.  Garrettson,  87  Cal. 
589,  27  P.  747),  and  as  a  rule  inadvisable  because  a  mis- 
statement of  the  implied  and  material  terms  of  the  contract, 
in  the  claim  of  lien,  is  as  fatal  to  the  lien  as  the  misstate- 
ment of  the  express  and  material  terms  of  the  contract. 

The  law  requires  a  statement  of  the  express  terms  of  the 
contract  only,  and  the  lien-claimant  who  would  improve 
upon  the  requirements  of  the  law  by  anticipating  its  judg- 
ment upon  disputed  facts,  does  so  at  his  peril. 


Terms,   etc.   of   contract.       What  is    sufficient 

statement  oV. 


'•  93«S.  A  claim  of  lien  which  states  that  the  plaint- 
iff was  by  the  contract  to  perform  the  work  and  labor  and 
furnish  the  materials  for  the  alteration,  con.struction  and 
repair  of  a  certain  building;  that  plaintiff  did  perform  the 
work  and  labor  and  furnish  the  materials  for  the  purpose 
indicated;  that  it  was  agreed  that  he  was  to  be  paid  for  the 
same  what  thev  were  reasonably  worth,  and  that  thev  were 
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reasonably  worth  a  certain  sum,  sufficiently  states  the  terms, 
time  given  and  conditions  of  the  contract  where  it  appears 
that  no  time  for  the  payment  was  agreed  upon.  (Hills  v. 
Ohlig,  63  Cal.  104;  see  Germania  etc.  Ass'n.  v,  Wagner,  61 
Cal.  349,  for  forms  of  claim  held  good.) 

So  another  claim,  which  stated  the  kind  and  number  of 
days  of  labor  performed  with  the  dates  between  which  it 
was  performed,  the  price  agreed  to  be  paid  for  the  labor  per 
day,  with  the  aggregate  amount  then  due,  and  that  the 
terms  of  payment  for  the  labor  "were  cash  as  soon  as  said 
labor  was  performed,"  substantially  complied  with  the 
requirements  of  the  statute  as  to  the  statement  of  the  terms, 
time  given  and  conditions  of  the  contract.  (Tredinnick  v. 
Mining  Co.,  72  Cal.  78,  13  P.  152;  see  Ascha  v.  Fitch,  46  P. 
298.) 

In  another  case  the  statement  was  that  the  claimant  had 
furnished  the  materials  under  a  contract  with  the  contract- 
ors named,  by  which  they  agreed  to  pay  the  market  value 
thereof  at  the  date  of  delivery  in  cash,  and  stating  the  whole 
value  of  the  materials  furnished  and  balance  unpaid,  and  it 
was  held  that  the  claim  sufficiently  showed  the  persons  to 
whom  the  materials  were  furnished  and  the  terms  of  the 
contract.  (Russ  L.  etc.  Co.  v.  Garrettson,  87  Cal  589,  25  P. 
747.) 

In  Cohn  v,  Wright,  89  Cal.  86,  26  P.  643,  a  materialman 
stated,  in  his  claim  of  lien,  that  the  terms,  time  given  and 
conditions  of  his  contract  were  that  it  was  '^agreed  that  the 
price  of  all  materials  furnished  by  said  firm  of  Cohn  &  Co. 
should  be  due  on  deliverv  of  the  same."  This  statement 
was  held  sufficient  to  meet  the  requirements  of  the  statute. 

Terms,    etc.   off    contract.      What  is   euffficient 

statement  of. 

Sec.  936.     In  Snell  v.  Payne,  115  Cal.  21S,  46  P.  1069, 

the  statement  of  a  materialman  in  his  claim  of  lien  was  that 

the  materials  were  to  be   delivered   in    such    quantities  as 

might  be  directed  during  the  progress   of  the  construction 
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of  the  building,  and  that  he  was  to  be  paid  therefor  on 
demand  of  payment  as  to  each  delivery  of  any  quantity  on 
said  property  by  him,  the  reasonable  market  value  thereof, 
and  it  was  held  that  the  claim  sufRcientlv  stated  the  terms, 
time  given  and  conditions  of  the  contract,  and  was  not 
defective  in  not  stating  the  time  of  payment. 

Where  a  claim  of  lien  for  materials  stated  that  the  claim- 
ant undertook  to  furnish  a  certain  named  mining  company 
explosives  in  such  quantities  as  it  might  require,  each  par- 
cel to  be  paid  for  at  delivery,  or  as  soon  thereafter  as  might 
be,  with  interest  upon  such  payments  in  case  of  delay,  there 
was  a  sufficient  statement  of  the  terms,  time  given  and  con- 
ditions of  the  contract.  (California  Powder  Works  v.  Blue 
Tent  etc.  Co.,  22  P.  391.) 

So,  where  the  claim  stated  that  the  price  of  the  materials 
was  "the  usual  price  and  what  said  materials  were  reason- 
ably worth  at  their  place  of  business,"  it  states  in  legal 
effect  a  contract  by  the  terms  of  which  the  materials  were 
to  be  paid  for  on  delivery  at  what  they  were  reasonably 
worth.  (Reed  v.  Norton,  90  Cal.  590,  'll  P.  426,  s.  c.  26  P. 
767.) 

T^rme,  etc.  off  contract.     Reference  to  ori^^inal 

contract. 

Sec.  937.  A  claim  of  lien  mav  refer  to  the  contract 
between  the  owner  and  the  contractor  for  the  terms  of  mak- 
ing payments  to  the  materialman  (claimant),  when  the  pay- 
ments to  be  made  to  the  materialman  become  due  accord- 
ing to  his  contract  at  the  time  the  payments  under  the  orig- 
inal contract  become  due  to  the  contractor,  and  the  claim 
of  lien  is  not  invalidated  because  it  does  not  repeat  the  pro- 
visions of  the  original  contract  on  that  subject  where  the 
contract  is  for  more  than  one  thousand  dollars,  has  been 
duly  recorded  and  the  terms  of  payment  can  be  ascertained 
therefrom.  (San  Diego  L.  Co.  v.  Wooldredge,  90  Cal.  574, 
27  P.  431.) 
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The  statement  of  the  terms,  time  given  and  conditions  of 
the  contract  in  the  claim  of  lien  under  consideration  in 
McGinty  v.  Morgan,  122  Cal.  103,  54  P.  392,  was  "That  said 
house  was  to  be  erected  to  consist  of  five  rooms  and  to  be 
finished  in  a  workmanlike  manner,  for  the  agreed  price  of 
seven  hundred  and  forty  dollars."  It  was  held  that  the 
claim  was  not  rendered  invalid  because  it  omitted  to  state 
that  the  contract  price  was  to  be  paid  in  installments  (the 
-contract  having  been  made  with  the  owner  who  was  the 
claimant),  it  appearing  that  no  other  terms  of  the  contract 
were  made,  that  no  time  was  given,  that  no  conditions 
existed  and  that  the  claim  stated  the  correct  amount  of  the 
contract  price  and  the  amounts  paid  thereon  which  exceeded 
the  installments. 


Terms,  etc.  of  Gontract.    The  Cash  gbsqs. 

Sec.  ass.  In  Hooper  v.  Flood,  54  Cal.  218,  221,  the  claim 
of  lien  stated  that  the  terms,  time  given  and  conditions  of 
the  contract  "are  and  were  cash,"  and  the  point  was 
made  that  this  statement  did  not  meet  the  requirements  of 
the  statute  and  the  court  in  sustaining  the  point,  at  page 
221,  said: 


(I  « 


*  *  Assuming  that  the  contract  in  this 
case  was  of  the  most  simple  character,  consisting 
of  an  agreement  that  one  of  the  parties  should  fur- 
nish certain  materials  to  be  used  in  the  construc- 
tion of  the  buildings  which  were  being  erected 
upon  the  defendant's  premises,  and  that  the  other 
should  pay  a  stipulated  price  for  said  materials 
upon  the  delivery  of  them  upon  said  premises,  or 
elsewhere,  would  the  word  *cash'  indicate  to  a  rea- 
sonable certainty  that  these  were  *the  terms,  time 
given  and  conditions'  of  the  contract?  If  a  witness 
were  asked  to  state  before  a  court  and  jury  *the 
terms,  time  given  and  conditions'  of  such  contract, 
would  the  answer  *cash'  be  considered  satisfactory? 
It  is  conceded  that  if  time  had  been  given  *cash' 
would  not  be  the  appropriate  word   to  express  the 
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*terms,  time  given  and  conditions'  of  the  contract. 
In  that  case  the  word  ^credit'  would  throw  just  as 
much  light  upon  the  terms,  time  given  and  condi- 
tions of  the  contract  as  the  word  *cash'  does  in  this 
case.  To  hold  that  the  statement  in  this  case,  in 
respect  of  the  *terms,  time  given  and  conditions 
of  his  contract,'  is  a  compliance  with  the  law, 
would  be,  in  effect,  to  hold  that  a  compliance 
with  it,  in  this  respect,  is  unnecessary.  This  we 
are  not  prepared  to  do.'' 

In  the  last  case  the  claim  was  held  insufficient  because 
the  word  *'cash"  standing  alone  did  not  mean  anything 
and,  therefore,  was  not  a  statement  of  the  terms,  time  given 
and  conditions  of  the  contract. 

In  Blackman  v.  Marsicano,  61  Cal.  638,  however,  the 
statement  was  "cash  upon  demand,  in  gold  coin  of  the 
United  States,"  and  it  was  held  that  this  statement  was  a 
substantial  compliance  with  the  requirements  of  the  statute, 
and  the  court  say  that  the  case  of  Hooper  v.  IHood,  siipraj 
presented  a  statement  quite  different  in  effect  from  that  pre- 
sented in  Blackman  v,  Marsicano. 

Following  the  last  case  is  that  of  Tredinnick  v.  Mining 
Co.,  72  Cal.  78,  80,  13  P.  152,  in  which  the  statement  of  the 

m 

terms,  time  given  and  conditions  of  the  contract  was  **that 
the  terms  of  the  payment  for  said  labor  were  cash,  as  soon 
as  said  labor  was  performed."  The  claim  also  stated  the 
kind  and  number  of  days  of  labor  performed,  the  dates 
between  which  it  was  performed,  the  i)rice  agreed  to  be 
paid  therefor  per  day  and  the  aggregate  amount  due.  It 
was  held  that  the  claim  sufficiently  showed  the  terms,  time 
given  and  conditions  of  the  claimant's  contract. 

In  Kelley  v.  Plover,  103  Cal.  35,  30,  30  P.  1020,  the  state- 
ment in  the  claim  of  lien  was:  '*The  following  is  a  state- 
ment of  the  terms,  time  given  and  conditions  of  said  con- 
tract, to  wit:  50  M.  1^  laths,  $175,"  (stating  each  item  of 
the  claim.)     "Terms  cash  on  c()mi)letion  of  contract." 
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The  court  after  distinguishing  the  case  from  Hooper  v. 
Flood,  supra,  say: 

**But  here  the  word  *cash^  is  followed  bv  the 
words  *on  completion  of  the  contract;'  so  that  the 
time  and  manner  of  payment  are  expressed;  and 
it  cannot  be  presumed,  in  the  absence  of  allegation 
and  proof  that  these  did  not  include  all  the  con- 
ditions of  the  contract."  (See  also  Hills  v.  Ohlig, 
63  Cal.  104;  Jewell  v.  McKav,  82  Cal.  144,  151-2, 
23  P.  139.)- 


Deecription  of  property.    Generally. 

See.  «80.  Section  1 187  of  the  C.C.P.  provides  that  the 
claim  of  lien  shall  contain,  inter  alia,  "a  description  of  the 
property  to  be  charged  with  the  lien,  sufficient  for  identifi- 
cation.** 

A  claim  of  lien  which  entirely  omits  to  describe  the  real 
estate  sought  to  be  charged  with  thfe  lien  is  fatally  defective. 
(Penrose  r.  Calkins,  77  Cal.  390,  19  P.  641;  Fernandez  v. 
Burleson,  110  Cal.  164,  42  P.  566.) 

This  provision,  like  the  other  provisions  of  section  1187 
with  reference  to  the  contents  of  the  claim  of  lien,  should 
be  liberally  construed.  In  Willamette  etc.  Co.  v.  Kremer, 
94  Cal.  205,  209,  '^9  P.  633,  it  is  said: 

**The  claimant  is  not  required  before  filing  his 
claim  of  lien,  to  make  an  accurate  survey  of  the  lot 
upon  which  the  building  stands,  at  the  risk  of 
losing  his  lien  if  he  makes  a  slight  mistake  in 
giving  its  boundaries,  nor  is  he  even  required 
to  give  the  boundaries  of  the  lot.  Mr.  Phillips,  in 
his  treatise  on  Mechanics'  Liens,  section  379,  says: 
'The  best  rule  to  be  ado[)ted  is,  that  if  there  appear 
enough  in  the  description  to  enable  a  i)arty  famil- 
iar with  the  locality  to  identify  the  premises 
intended  to  be  described  with  reasonable  certainty, 
to  the  exclusion  of  others,  it  will  be  sufficient. 
There  is  great  relucUmce  to  set  aside  a  mechanic's 
claim  merely  for  loose  description,  as  the  acts  gen- 
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erally  contemplate  that  the  claimants  should  pre- 
pare their  own  papers,  and  it  is  not  necessary  that 
the  description  should  be  either  full  or  precise.'* 
(See  Fernandez  v.  Burleson,  supra;  Brunner  v. 
Marks,  98  Cal.  :;7^,  33  P.  2H5.) 

The  statute  requires  a  description  of  the  property  to  be 
charged  with  the  lien.  This  would  seem  to  require  a 
description  of  the  building,  etc.,  where  the  lien  is  claimed 
against  it.     (Lumber  Co.  v,  Kremer,  supra.) 

The  question,  however,  is  one  of  identification  solely,  and 
if  the  building  is  sufficiently  identified  by  the  description 
of  the  land  upon  which  it  has  been  constructed,  a  particu- 
lar description  of  the  building  is  not  necessary. 

Description  of  the  property.     Wliat  is  euffffiGient 

description. 

Sec.  !Sl40.  The  statute  requires  the  property  sought  to 
be  charged  with  the  lien  to  be  described,  ^'sufficient  for 
identification.^'  The  sole  question  in  every  case  is,  there- 
fore, whether  or  not  the  property  can  be  identified  by  the 
particular  description  given  in  the  claim,  and  the  cases 
afford  the  best  illustration  of  the  rule.  (Curnow  v.  Mining 
Co.,  68  Cal.  262,  9  P.  149.) 

In  Hotaling  v.  Cronise,  2  Cal.  60,  the  notice  filed  described 
the  property  as  the  wharf  situated  on  Battery  street,  between 
Pacific  and  Jackson  streets,  in  San  Francisco.  The  court 
in  holding  this  description  sufficiently  certain  to  identify 
the  property,  say: 

"We  think  the  description  of  the  property  suf- 
ciently  certain.  In  Springer  v.  Keyser,  6  Whar- 
ton, a  claim  filed  under  the  mechanics'  lien  law  of 
Pennsylvania,  describing  the  building  as  situated 
on  the  west  side  of  Thirteenth,  between  Vine  and 
James  streets,  was  held  sufficientlv  certain  when  in 
fact  the  building  was  on  Thirteenth,  between  Cal- 
lowhill  and  James  streets;  as  the  owner  had  no 
other  house  on  Thirteenth  street.  In  Harkner  v. 
Conrad,  12  Serg.  &  R.,   it  was   held  that  a  house 
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described  as  a  three-story  brick  house,  situated  on 
the  south  side  of  Walnut,  between  Eleventh  and 
Twelfth  streets,  was  sufficiently  certain." 

In  Tibbetts  v.  Moore,  23  Cal.  208,  the  property  in  the 
claim  of  lien  was  described  as  '^Quartz  mill  in  Amador 
county,  known  as  Moore's  new  quartz  mill."  There  was 
no  evidence  that  there  was  any  other  quartz  mill  at  that 
place  so  designated  as  to  render  it  uncertain  which  was 
intended  and  the  description  was,  therefore,  held  suf- 
ficient. 

In  this  case  the  claim  described  the  land  around  the  mill 
in  the  language  of  the  statute,  to  wit:  "Such  convenient 
space  around  the  same  (structure)  or  so  much  as  may  be 
required  for  the  convenient  use  and  occupation  thereof." 
This  was  held  sufficient. 

A  description  by  a  common  name  is  sufficient  where  the 
evidence  shows  that  the  property  is  well  known  and  com- 
monly spoken  of  by  the  name  by  which  it  is  described. 
(Tredinnick  v.  Mining  Co.,  72  Cal.  78,  13  P.  152.) 

In  Willamette  etc.  Co.  v.  Kremer,  94  Cal.  205,  29  P.  6:53, 
the  claim  of  lien  stated  that  the  materials  had  been  fur- 
nished and  used  in  a  building  which  the  owner  had  caused 
to  be  constructed  "upon  lot  6,  in  block  28  of  the  Huber 
tract,  said  lot  being  situate  at  the  southwest  corner  of  Hope 
and  Eighth  streets."  This  description  was  held  to  be  suf- 
ficient to  identify  the  building  although  the  lot  and  block 
named  were  on  the  northeast  corner  of  the  streets  and  part 
of  the  building  was  on  lot  7,  it  not  appearing  that  any  other 
building  had  been  erected  by  the  owner  at  the  intersection 
of  such  streets,  than  the  one  at  the  northeast  corner.  The 
description  of  the  block  identified  the  location  of  the  lot  and 
the  call  for  the  "southwest  corner"  of  the  streets  could  be 
rejected  as  a  false  call.     (Overruling  s.  c.  24  P.  1026.) 

The  inclusion  in  the  description  of  more  land  than  is  sub- 
ject to  the  lien  will  not  vitiate  the  claim.  (Bewick  v.  Muir, 
83  Cal.  368,  23  P.  389.) 
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What  is  not  euffficient  description  off  property* 

ftlec.  941.  In  Montrose  v.  Connor,  8  Cal.  344,  the 
premises  were  described  in  the  claim  of  lien  as  "a  dwelling 
house  lately  erected  by  me  for  J.  W.  Connor,  situated  on 
Bryant  street,  between  Second  and  Third  streets,  in  the  city 

of  San  Francisco,  on  lot /' 

In  holding  this  description  insufficient  the  court  say  : 

"This  is  not  such  a  description  as  is  contem- 
plated by  the  statute;  there  are  a  number  of  lots 
on  Bryant  street,  between  Second  and  Third  streets, 
to  any  one  of  which  it  would  apply  as  well  as  to 
the  one  in  question.  The  fact  that  the  owner 
owned  no  other  dwelling  on  Bryant  street,  we 
think  immaterial." 

The  statute  under  which  this  decision  was  made  required 

in  the  claim  a  "correct  description  of  the  property.''     (Act. 

1855,  157.)     The  premises  had  been  sold  to  a  bona  fide  pur* 

chaser.     This    distinguishes  this  case   from    Hotaling    v. 

Cronise,  2  Cal.  60,  cited  supra  sec.  240.) 

The  statute  requires  a  description  of  some  sort  sufficient 
to  identify  the  property  and  where  the  description  by  metes 
and  bounds  covers  other  property  and  there  is  nothing  else 
in  the  claim  to  show  the  particular  property  sought  to  be 
charged  with  the  lien,  the  claim  is  insufficient.  The  descrip- 
tion of  the  property  is  one  of  the  most  important  require- 
ments of  the  statute.  W^ithout  a  sufficient  description,  the 
claim  in  most  instances  would  be  of  no  value  to  the  owner 
and  could  rarely  be  of  any  use  to  creditors,  purchasers,  or 
other  lien-claimants.  (Fernandez  v.  Burleson,  110  Cal. 
164,  42  P.  566. 

Description  of  property.    Minini^  claims.    Mort- 

Sec*  Si43.  Mining  claims  severally  located  on  the  same 
ledge  and  consolidated  in  one  mining  company,  and  worked 
by  the  company  as  one  mine,  may,  for  the  purposes  of  the 
lien  law,  be  regarded  and   treated   as  a   single    claim,   and 
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declared  on  as  such;  and  claims  of  lien  may  be  filed  upon 
the  property  as  a  whole  without  specifying  the  particular 
claim  or  location  upon  which  the  work  was  done.  (Hamil- 
ton V,  Delhi  M.  Co.,  118  Gal.  148,  50  P.  378.) 

The  mining  claim  is  the  property  which  must  be  described 
in  the  claim  of  lien  even  where  the  work  and  materials 
were  furnished  for  a  particular  structure  upon  or  in  the 
mining  claim.  (Williams -v.  Mining  Co.,  102  Cal.  140,  34 
P.  702,  36  P.  388.) 

A  claim  of  lien  upon  a  mine  for  work  is  not  vitiated  by 
the  fact  that  it  includes  non-mineral  land  where  it  also 
includes  mineral  land  which  is  subject  to  the  lien,  the  court 
having  the  power  to  adjust  the  rights  of  the  parties  by  its 
decree.     (Bewick  v,  Muir,  83  Cal  368,  23  P.  389.) 

A  mortgagee  whose  mortgage  is  subsequent  to  the  lien  of 
a  mechanic's  lien  for  labor,  etc.,  upon  the  mortgage  prem- 
ises, cannot  in  a  suit  by  him  to  set  aside  the  decree,  sale, 
etc.,  in  the  suit  to  foreclose  the  mechanic's  lien,  make  the 
objection  that  the  description  of  the  property  in  the 
mechanic's  lien  is  defective  and  therefore  not  sufficient  to 
pass  title  under  such  sale.  If  the  description  is  insufficient 
to  pass  title  to  the  purchaser  at  the  sale,  the  mortgagee  has 
his  remedy  in  ejectment.     (Gamble  v.  Voll,  15  Cal.  507.) 


One  claim  a^^ainet  two  or  more  buildini^s.  Amount 
due   on   each   must   be    stated   in   claim. 

The  statute. 

Sec.  948.  Section  1188  of  the  C.C.P.  reads  as  follows:  "In 

every  case  in  which  one  claim  is  filed  against  two  or  more 
buildings,  mining  claims,  or  other  improvements  owned  by 
the  same  person,  the  person  filing  such  claim  must  at  the  same 
time  designate  the  amount  due  to  him  on  each  of  such  build- 
ings, mining  claims,  or  other  improvements;  otherwise  the 
lien  of  such  claim  is  postponed  to  other  liens.  The  lien  of 
such  claimant  does  not  extend  beyond  the  amount  desig- 
nated, as  against  other  creditors  having  liens,  by  judgment, 
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mortgage,  or  otherwise,  upon  either  of  such  buildings,  or 
other  improvements  or  upon  the  land  upon  which  the  same 
are  situated." 

The  final  clause  of  section  6  of  the  act  of  1868  (stat. 
1868,  591)  provided  for  joint  claims.  Section  1188  was 
copied  from  section  6  referred  to  but  upon  its  enactment  in 
1872  the  clause  with  reference  to  joint  claims  was  omitted. 


One  claim  ai^ainst  two  or  more  buildini^e.    Com- 
ments on^  and  scope  of  statute. 

Sec.  944.  Giving  to  section  1188  the  construction 
which  the  language  used  in  it  seems  to  indicate,  its  provis- 
ions apply  to  "every  case*'  in  which  one  claim  is  filed 
against  two  or  more  buildings,  etc.,  erected  by  the  same  per- 
son. This  section,  however,  must  be  interpreted  in  the 
light  of  the  other  sections  of  the  lien  law.  The  claim  of 
lien  is  only  a  means  for  the  perfection  of  a  right  to  a  lien 
which  right  is  given  by  other  provisions  of  the  statute. 
The  claim,  in  itself,  does  not,  and  cannot,  primarily  deter- 
mine the  amount  for  which  the  lien  can  be  enforced.  It 
does  not  make,  and  it  cannot  modify,  or  change,  the  terms 
of  the  contract  which,  in  every  instance,  is  the  foundation 
of  the  lien.  There  is  nothing  in  the  lien  law  which  requires 
a  contract  for  the  construction  of  several  different  buildings 
by  the  same  contractor  and  for  the  same  owner,  to  desig- 
nate the  price  to  be  paid  for  the  construction  of  each  of 
those  buildings,  nor,  is  there  anything  in  the  lien  law  which 
requires  the  contract  of  the  laborer  who  performs  labor 
upon,  or  the  materialman  who  furnishes  materials  for,  the 
several  buildings  owned  by  the  same  owner,  to  fix  the  price 
or  amount  to  be  paid  for  either. 
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One  claim  ai^ainet  two  or  more  buildini^s.  Objec- 
tions to  construction  whicli  maizes  section  1188 
apply  to  all  cases. 

Sec.  34tS.  Serious  objections  arise  to  the  construction 
of  this  section  which  makes  it  apply  to  "every  case  in  which 
one  claim  is  filed  against  two  or  more  buildings,  mining 
claims  or  other  improvements  owned  by  the  same  person." 
Where  under  one  contract  for  a  fixed  price,  several  build- 
ings are  to  be  constructed  by  the  same  contractor,  it  is 
practically  impossible  to  designate  the  amount  due  on  each 
building. 

It  is  true  that  the  contractor  in  such  case  could,  perhaps, 
by  keeping  an  account,  determine  the  quantity  and  value  of 
the  materials  furnished  for,  and  the  amount  and  value  of 
the  labor  performed  upon,  each  of  the  buildings,  and  with 
this  information  apportion  the  contract  price  between  the 
several  buildings  and  state  the  answers  of  his  arithmetical 
problem  in  his  claim;  and  it  is  also  true  that  the  laborer 
employed  by  the  contractor  could  keep  a  time-book  and 
arrive  at  a  similar  result;  but  if  this  is  the  statutory  method 
of  determining  the  amount  "due'*  on  each  building,  the 
materialman,  since  he  can  enforce  his  lien  for  his  materials 
only  which  have  been  used  in  the  particular  building,  would 
be  required,  not  only  to  keep  an  account  of  the  quantity  of 
lumber  delivered  for  each  building,  but  also  to  tag  each 
shingle  so  that  upon  completion  of  the  building,  with  these 
expedients  at  hand,  he  could  make  up  his  accounts  and  thus 
meet  the  exacting  requirements  of  the  statute. 

One  claim  ai^ainst   t>vo  or  more  buildin^^s.     To 
what  cases  section   1188  applies. 

Sec.  346.     It  is  evident,  however,  that  it  was  not  the 

intention  of  the  legislature  that  section  1188  should  apply 
to  "every  case  in  which  one  claim  is  filed  against  two  or 
more  buildings,  mining  claims  or  other  improvements,'* 
and  upon  careful  attention  to  the  language  of  this  section^ 
it  will  be  found  that  this  intention  is  so  expressed. 
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The  statute  requires  the  lien-claimant  to  state  the  amount 
"due"  to  him  on  each  of  the  buildings.  The  meaning  of 
the  word  '*due"  as  used  in  section  1188  must  be  ascer- 
tained from  the  lien  law  as  a  whole.  As  thus  viewed,  "due" 
is  used  with  reference  to  the  amount  to  be  paid  to  the  lien- 
claimant.  The  amount  to  be  paid  to  the  lien-claimant  is 
that  fixed  by  the  terms  of  an  express  contract,  or  that 
implied  by  law.  In  either  case  the  amount  to  be  paid 
becomes  due  bv  virtue  of  a  contract  or  of  the  law.  The 
word  "due"  means,  therefore,  the  amount  contracted  to  be 
paid  by  the  owner  to  the  contractor  or  to  the  subcontractor, 
laborer  or  materialman,  or  the  amount  fixed  by  law,  and 
consequently,  this  is  the  amount  which  the  statute  requires 
to  be  designated  in  the  claim  of  lien.  (Hicks  v.  Murray, 
43  Cal.  523  Crockett  J.;  Lumber  Co.  v.  Knapp,  122  Cal.  79, 
54  P.  533.) 

In  Warren  v.  Hopkins,  110  Cal.  506,  510,   42  P.  986,  it  is 
said: 

"While  section  1188  requires  the  claimant  who 
files  a  lien  against  two  or  more  buildings,  or  other 
improvements,  to  designate  the  specific  amount  for- 
which  he  claims  a  lien  upon  each  of  such  *im- 
provements,'  it  does  not  reciuire  him  to  make  such 
designation  unless  there  is  in  facta  specific  amount 
due  to  him  on  each  of  such  improvements,  and  it 
might  frequently  happen  that  a  contractor  would 
construct  several  buildings  under  one  contract,  and 
there  would  not  be  any  specific  amount  due  to  him 
on  each  of  such  buildings.  In  the  present  case 
the  plaintiffs  made  a  single  contract  for  the  grad- 
ing of  the  two  blocks  at  a  fixed  price,  and,  as  it 
appears  that  the  character  of  the  two  blocks  was 
such  that  the  earth  taken  from  one  was  to  be  used 
in  filling  up  the  other  and  that  the  compensation 
for  the  entire  work  was  fixed  at  *ten  cents  per 
cubic  yard  for  filling,'  it  is  evident  that  there  could 
be  no  separate  amount  chargeable  against  either 
block"     ♦     ♦     ♦ 
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It  is  believed,  therefore,  that  the  scope  of  section  1 188  is 
limited  to  those  cases  where,  by  the  terms  of  the  contract 
which  provides  for  the  construction  of  several  different 
buildings,  or  other  imi)rovements,  the  price  of  each  build- 
ing or  other  improvements,  is  agreed  upon  or  otherwise 
fixed. 

One    claim    against     two     or    more     buildini^s. 
Statute    applies  to   claims   of    laborers, 
materialmen  and  ail  other  claimants. 

Set:.  !i47«  This  rule  applies  to  the  subcontractor,  the 
laborer  and  the  materialman  as  well  as  to  the  original 
contractor.  If  the  materialman,  for  instance,  furnishes 
materials  to  the  original  contractor  for  the  construction  of 
several  different  buildings  which  are  being  constructed  by 
the  latter  for  the  same  owner,  the  statute  does  not  require 
him  to  designate  the  amount  due  him  for  materials 
furnished  and  used  in  each  buiding.  If,  however,  the 
materialman,  in  the  case  stated,  has  furnished  materials  for 
the  construction  of  one  of  the  buildings  under  a  separate 
contract  therefor,  or  has  furnished  materials  for  the  con- 
struction of  all  of  them  under  separate  contracts  for  each 
building,  then  his  contract  falls  within  the  pro\'isions  of 
section  1188,  and  he  is  required  to  designate  in  his  claim  of 
lien  the  amount  due  him  on  each  building,  and  if  he  fails 
to  do  this,  his  lien  is  postponed  to  other  liens. 

One  claim  against  two  or  more  buildini^s.    Sec- 
tion 1183  applies  to  Joint  claims  only. 

See.  Iil48.  Under  the  rule  of  construction  laid  down, 
section  1188  requires  the  designation  in  the  claim  of  lien 
of  the  amount  due  the  claimant  on  each  building,  in  those 
<5ases  only  where  there  is  a  separate  contract  for  the  con- 
struction of  each  building,  or  separate  contracts  with  the 
laborer  for  his  work  upon,  or  with  the  materialman  for  his 
materials  furnished  for,  each  building. 
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In  the  discussion  thus  far  the  illustrations  used,  have  been 
confined  to  contracts  between  the  same  contractor  and  the 
same  owner.  But  this  section  was  never  intended  to  be 
limited  to  cases  where  buildings  were  constructed  by  one 
contractor,  under  one  entire  contract,  and  for  the  same 
owner,  and  herein,  it  is  believed,  the  real  intention  of  the 
legislature  appears. 

The  language  of  section  1188  is  that  '4n  every  case  in 
which  one  claim  is  filed  against  two  or  more  buildings,, 
mining  claims,  or  other  improvements  owned  by  the  same 
person,"  the  claimant  must  designate  in  the  claim  the 
amount  due  him  on  each  building,  etc. 

The  owner  may  contract  with  several  different  contractors 

for  the  construction  by  each  of  them  of  a    building,  or  he 

may  make  separate  contracts  with  the  same  contractor  for 

the  construction  of  several  buildings.     The  rule  is  the  same 

in  both  cases,  and  the  lien   claimant  who  performs  labor 

upon,  or  furnishes  materials  for,  two  or  more  of  the  buildings, 

may  file  a  separate  claim  against  each  of  the   buildings  for 

the  amount  of  his  demand  against  it,  or  he  may  file  a  joint 

claim  against  all  of  the  buildings  for  his  joint   demand  but 

in  the  latter  case   he  must    make  the    j)roper  averments  to 

establish  a  claim  against  each  building  and  designate  in  his 

joint  claim  the  amount  due  him  on  each  of  the    buildings, 
or  his  lien  will  be  j)ostponed  to  other  liens. 

This  is  the  rule  laid  down  in  Booth  v.  Pendola,  88  CaL 
36,  25  P.  ll()l;s.  c.  23  P.  200,  24  P.  714.  In  this  case 
there  were  two  houses  built  on  the  same  lot,  at  different 
times  and  under  different  contracts,  but  bv  the  same 
contractor  and  for  the  same  owner.  It  was  objected 
that  some  of  the  claims  did  not  state  the  amount  due 
the  claimant  on  each  house  and  it  was  held  that  such 
being  the  case,  the  only  effect  was  to  postpone  the  liens 
of  such  claims  to  other  liens. 

It  will  be  observed  that  this  section  is  permissive  jnerely. 
It  does  not  recjuire  a  joint  claim  in  any  case.  If,  however, 
a  joint  claim  is  filed  against  two  or  more  buildings,  then  the 
claimant  must  designate  in  his  joint  or  double  claim  the 
amount  due  him  on  each  building. 
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One  claim  ai^ainst  two  or  more  buildini^e.  Objec- 
tions to  tlie  rule  of  construction  laid  down. 
Mininii  claims. 

Sec.  949.  It  may  be  argued  that  the  true  construction 
of  section  1188  is  that  which  makes  its  provisions  applica- 
ble to  those  cases  only  where  one  claim  of  lien  is  filed 
against  several  buildings  or  other  improvements  owned  by 
the  same  person  and  constructed  upon  the  same  piece  of 
land. 

There  is  a  dictum  to  this  effect  in  Dickenson  v.  Bolver, 
55  Cal.  285.  In  this  case  a  dwelling  house  had  been  con- 
structed upon  a  mining  claim  and  work  had  been  performed 
upon  a  tunnel  therein  and  upon  other  portions  thereof. 
One  claim  of  lien  was  filed  and  the  court,  in  holding  that  it 
was  not  necessary  to  designate  in  the  claim  the  amount  due 
on  each  improvement  in  order  to  preserve  the  priority  of 
the  lien  over  that  of  a  mortgage  lien,  used  this  language: 

**  We  think  appellants  (mortgagees)  do  not  cor- 
rectly construe  this  section.  It  plainly  applies 
only  to  cases  in  which  one  claim  of  lien  is  filed 
against  two  or  more  separate  and  distinct  'build- 
ings, mining  claims  or  other  improvements,  owned 
by  the  same  person/  and  not  ta  a  case  where,  as 
here,  all  of  the  work  was  performed  upon  one  and 
the  same  piece  of  property,  although  upon  differ- 
ent portions  of  it.*'  (See  also  Lothian  v.  Wood,  55 
Cal.  159,  163.) 

The  correctness  of  this  decision,  upon  the  facts  before  the 
court,  is  not  doubted,  but  the  reasoning  of  the  court,  by 
which  it  was  arrived  at,  is  faulty.  The  property  against 
which  the  claim  of  lien  was  filed  in  this  case  was  a  mining 
claim.  The  lien  law  makes  the  whole  mining  claim  subject 
to  liens  for  work  done  upon,  or  for  materials  furnished  for, 
the  improvement  of  a  mining  claim  or  for  the  construction 
of  any  buildings  upon  it.  (Williams  v.  Mountaineer  etc.  Co., 
102  Cal.  134,  34  P.  702,  36  P.  388;  Helm  v.  Chapman,  66 
Cal.  291,  5  P.  352;  Silvester  v.  Coe  Quartz  M.  Co.,  80  Cal. 
510,  22  P.  217;  Tibbetts  v.  Moore,  23  Cal.  208,  213.) 
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And  the  same  rule  applies  to  cases  where  two  or  more 
mining  claims,  owned  by  the  same  person,  have  been  con- 
solidated and  worked  as  one  mine.  In  such  case  the  lien- 
claimant  need  not  designate  the  amount  due  upon  each 
claim,  but  he  may  file  one  claim  against  the  consolidated 
mining  claims.  (Tredinnick  v.  Mining  Co.,  72  Cal.  78,  13 
P.  152;  Malone  v.  Big  Flat  etc.  Co.,  76  Cal.  578,  18  P.  772; 
Hamilton  v,  Delhi  M.  Co.,  118  Cal.  148,  50  P.  378.) 

What  was  said  by  the  court,  therefore,  with  reference  to  the 
construction  of  two  or  more  separate  and  distinct  buildings 
upon  the  same  piece  of  property  was  unnecessary  to  the 
decision.  According  to  the  rule  laid  down  by  this  decision, 
if  the  owner  should  contract  with  the  same  contractor  for 
the  construction  of  several  separate  and  distinct  buildings 
upon  as  many  different  pieces  of  property,  at  an  aggregate 
price  for  all  of  them,  the  claimant  would  be  required  to 
designate  in  his  claim  of  lien  the  amount  due  him  on  each 
building  which,  as  we  have  shown,  cannot  be  done.  Under 
the  contract  as  stated  there  can  never  be  anything  **due*'  to 
any  person  on  any  one  of  the  several  buildings.  (Warren 
V.  Hopkins,  110  Cal.  506,  510,  42  P.  980.) 

One  claim  ai^ainst  two  or  more  buildini^s.    Objec- 
tions to  the  rule  of  construction  laid  down. 

Sec.  Ti50.  It  may  be  urged  against  the  rule  of  construc- 
tion laid  down  that  the  result  of  it  will  work  great  injustice 
to  persons  who  have  acquired  liens  by  mortgage,  judgment 
or  otherwise  upon  some  one  of  the  several  i)arcels  of  land 
against  which  several  parcels  one  claim  of  lien  has  been 
filed  and  upon  which  it  is  a  prior  lien.  And  to  show  this 
injustice,  it  may  be  argued  that  where  the  owner  of  several 
separate  and  distinct  parcels  or  lots  of  land,  for  instance, 
by  one  contract  with  the  original  contractor,  at  an  aggre- 
gate price,  causes  a  building  to  be  erected  upon  each  of  the 
lots,  a  subsequent  mortgagee  of  one  of  the  lots  would  be 
afforded  no  opportunity  to  protect  his  interest  in  the  lot 
under  his  mortgage  lien,  because  under  the  rule  of  construe- 
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tion  laid  down,  the  liens  of  the  original  contractor,  subcon- 
tractor, laborer  and  materialman,  would  be  against  the  sev- 
eral lots  and  the  buildings  thereon  as  a  whole. 

The  answer  to  this  argument  is  threefold: 

1.  In  an  action  of  the  lien-claimant  to  foreclose  his  lien, 
in  which  action  the  subsequent  mortgagee  is  of  course  made 
a  party,  it  becomes  the  duty  of  the  latter  to  set  forth  his 
lien  and  its  rank,  the  various  liens  upon  all  of  the  several 
parcels  of  land,  and  to  invoke  the  equity  powers  of  the  court 
to  decree  a  sale  of  the  parcels  in  such  order  as  will  protect 
his  interest  (so  far  as  any  subsequent  lienor  can  be  pro- 
tected) under  his  mortgage.  (See  sees.  2899",  3433,  Civil 
Code.) 

2.  The  suit  of  foreclosure  having  gone  to  judgment,  it 
becomes  the  duty  of  the  officer  selling  the  property  there- 
under, if  the  property  consists  of  several  known  lots  or  par- 
cels, to  sell  them,  or  rather  to  offer  them  for  sale  separately, 
and  "when  a  portion  of  such  real  property  is  claimed  by  a 
third  person  and  he  requires  it  to  be  sold  separately,  such 
portion  must  be  thus  sold."     (Sec.  694,  C.C.P.) 

3.  The  subsequent  mortgagee  having  taken  his  mort- 
gage with  notice  of  the  condition  of  the  property  and  of  the 
lien,  is  in  no  position  to  say  that  he  has  been  wronged 
thereby. 

One  claim  ai^ainst  two  or  more  buildini^s.  Effect 
of  failure  to  designate  amount  due  on  each 
buildini^.    Lien  limited  to  amount  stated. 

Sec.  951.  The  penalty  imposed  by  section  1188  for  the 
failure  to  designate  in  the  claim  of  lien  the  amount  due  on 
each  building,  mining  claim  or  other  improvement,  where 
such  designation  is  required,  is  that  the  lien  of  such  claim- 
ant is  postponed  to  other  liens.  (Booth  v.  Pendola,  88  Cal. 
36,  25  P.  1101,  s.  c.  23  P.  200,  24  P.  714.)  If  there  are  no 
other  liens,  it  follows,  of  course,  that  the  lien  arising  from 
the  filing  of  such  a   claim   is   unaffected   in   any   manner. 
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(Tibbetts  v.  Moore,  23  Cal.  208,  215.)  **Other  lienors"  are 
the  only  persons  who  can  call  iri  question  the  sufficiency  of 
a  claim  to  meet  the  requirements  of  this  section.  It  is  of 
no  concern  to  the  owner  whether  or  not  the  claim  desig- 
nates the  amount  due  on  each  building.  (Dickenson  v, 
Bolyer,  55  Cal.  285;  Booth  v.  Pendola,  supra,) 

Again,  where  the  claim  designates  the  amount  due  on 
each  building,  the  claimant  is  limited  to  the  amount  stated 
as  against  *'other  creditors  having  liens  by  judgment,  mort- 
gage or  otherwise,  upon  either  of  such  buildings  or  other 
improvements,  or  upon  the  land  upon  which  the  same  are 
situated."     (Sec.  1188  C.C.P.,  supra.) 

Contents    of    claim.     Generally.     Miscellaneous 

decisions. 

Sec.  ««a.  The  statute  (sec.  1187  C.C.P.)  would  seem  ta 
require  an  express  charge  in  the  claim  of  lien  upon  the 
property.  It  says  that  '*all  persons  claiming  the  benefit  of 
this  chai)ter''  must  file  their  claims  of  lien,  etc.  A  state- 
ment, however,  that  the  claimant  "claimed  the  benefit  of 
the  provisions  of  the  Code  of  Civil  Procedure  relating  to 
liens  of  mechanics  on  real  property"  is  sufficient  for  this 
purpose.  (Russ  etc.  Co.  v.  Garrettson,  87  Cal.  590,  25  P. 
747;  Brigham  v.  Knox,  59  P.  198.) 

The  claim  of  lien  need  state  those  facts  only  which  are 
required  to  be  stated  by  section  1187  of  the  C.C.P.  (Corbett 
V.  Chambers,  .109  Cal.  178,  41  P.  873.) 

A  mechanic's  claim  of  lien  is  not  a  "claim"  against  an 
estate  within  the  meaning  of  subdivision  'A  of  section  1880 
of  the  Code  of  Civil  Procedure.  (Booth  v.  Pendola,  88  Cal. 
36,  25  P.  1101;  Ilolbrook  r.  Ilasson,  Superior  (-ourt  L.  A. 
Co.,  1896,  Judge  Noyes  presiding.) 

If  more  than  one  notice  is  given  claiming  a  lien  for  the 
same  demand,  the  several  notices  cannot  be  considered 
together  for  tlie  purpose  of  determining  the  sufficiency  of 
notice  to  hold  a  lien,  but  each  must  stand  on  its  own  merits 
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and  the  lien  will  not  exist  unless  one  of  the  notices  is  suf- 
ficient in  itself  to  give  it.  (Davis  v.  *  Livingston,  29  Cal. 
283.) 

Where  there  is  a  substitution  of  a  new  contractor  who 
has  simply  stepped  into  the  shoes  of  the  original  contractor 
and  has  assumed  all  liabilities,  with  the  knowledge  and  con- 
sent of  the  owner  of  the  structure,  and  who  is  the  only  person 
with  whom  the  owner  has  to  settle,  it  is  not  necessary  for  a 
materialman  claiming  a  lien  to  segregate  the  materials  fur- 
nished to  each  contractor  in  his  claim  of  lien,  and  if  the 
proof  segregates  the  amount  furnished  to  each  of  them,  no 
injury  can  possibly  result  to  the  owner.  (Harmon  v.  S.  F. 
etc.  R.  R.,  86  Cal.  617,  25  P.  124.  See  former  opinions  in 
s.  c.  23  P.  1024,  22  P.  407.) 


Contents  of  claim.     Matters  which  need  not  be 

stated  in  claim  of  lien. 

Sec.  ^S3,  The  steps  which  are  requisite  to  the  enforce- 
ment of  a  lien  are  entirely  of  statutory  creation  and  the 
same  rule  which  makes  it  essential  that  all  the  statutory 
requirements  shall  be  complied  with,  in  order  to  perfect 
the  lien,  renders  it  unnecessary  to  take  any  other  step  than 
is  thus  required.  The  statute  requires  that  certain  state- 
ments shall  be  made  in  the  claim  of  lien,  and  it  follows  that 
no  statements  other  than  those  required  by  the  statute  need 
be  made.      (Corbett  v.  Chambers,  109  Cal.  178,  41  P.  873.) 

Therefore,  the  claim  need  not  state  that  the  building  has 
been  completed.  (Harmon  v.  Ashmead,  68  Cal.  321,  9  P. 
183;  Slight  v.  Patton,  96  Cal.  384,  31  P.  248.) 

Nor  the  name  of  the  owner  at  the  time  claimant  was 
employed  or  furnished  materials;  nor  that  his  employer,  or 
the  person  to  whom  the  materials  were  furnished,  had  any 
contractual  relations  with  the  owner,  or  with  the  person 
named  in  the  notice  as  the  owner.  (Corbett  v.  Chambers, 
supra.) 
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Nor  that  the  claim  of  lien  was  filed  within  thirty  days 
after  the  completion  of  the  work.    (Slight  v.  Patton,  supra.) 

Nor  that  the  owner  of  the  soil  had  personal  or  actual 
knowledge  that  the  work  was  being  done.  (Jewell  v. 
McKay,  82  Cal.  144,  146,  23  P.  139.) 

Nor  the  nature  of  the  alterations  made  or  whether  each 
person  performed  a  separate  alteration.  (Jewell  v,  McKay, 
supra.) 

Nor  the  value  of  the  materials  furnished.  (Jewell  v. 
McKay,  supra.) 

Nor  state  facts  showing  the  performance  of  the  contract. 
(Jewell  V.  McKay,  surpa.) 

Nor  state  anything  subsequent  to  or  outside  of  the  con- 
tract.    (Jewell  V.  McKay,  supra.) 

Nor  the  relation  the  person  to  whom  the  claimant  fur- 
nished materials  bore  to  the  owner,  whether  contractor  or 
agent.  (Davies-Henderson  L.  Co.  v.  Gottschalk,  81  Cal.  641, 
22  P.  860.) 

Contents  of  claim.    Matters  which  need  not  be 

stated  in  claim,  continued. 

Sec.  394.  It  is  not  necessary  to  state  in  the  claim  of 
lien  that  the  person  to  whom  the  claimant  furnished  mater- 
ials had  authority  to  bind  the  owner  whereby  the  claimant 
became  entitled  to  a  lien.  These  facts  are  matters  of  plead- 
ing and  proof  at  the  trial.  (Da vies  Henderson  L.  Co.  v. 
Gottschalk,  81  Cal.  041,  22  P.  8G0.) 

Nor  is  it  necessary  to  state  in  the  claim  the  particular 
character  of  the  materials  furnished,  or  that  the  materials 
were  used  in  the  building  against  which  the  lien  is  claimed. 
(Davis  V.  Livingston,  29  Cal.  283;  Ilicks  v.  Murray,  43  Cal. 
523.) 

Nor  that  the  materials  were  furnished  *'to  be  used''  in 
the  building.     (Neihaus  v.  Morgan,  45  P.  255.) 

Nor,  where  there  is  a  substitution  of  a  new  contractor  is 
it  necessary  to  segregate  the    materials   furnished   to   each 
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contractor.  (Harmon  v.  S.  F.  R.  R.,  86  Cal.  617,  25  P.  124, 
see  s.  c.  22  P.  407,  23  P.  ]024.) 

Nor  to  state  the  date  of  the  contract,  or  the  time  when 
the  transactions  were  had  between  the  lien-claimant  and  the 
owner  or  his  agent.  (California  Powder  Works  Co.  v.  Blue 
Tent  etc.  Co.,  22  P.  :^91;  Pacific  etc.  Co.  v.  Fisher,  109  Cal. 
566,  568,  42  P.  154.) 

Nor,  where  materials  have  been  furnished  and  labor  per- 
formed under  one  contract  for  a  gross  sum,  is  it  necessary 
to  specify  in  the  claim,  how  much  of  the  sum  due  accrued 
for  materials  furnished  and  how  much  for  labor  performed. 
The  contract  being  that  both  were  to  be  paid  for  by  a  gross 
sum,  it  is  unnecessary  to  apportion  the  amount  between  the 
materials  and  the  labor.  (Hicks  v.  Murray,  43  Cal.  515, 
552,  opinion  of  Crockett,  J.) 

Nor  is  it  necessary  to  set  out  items  of  the  account.  (Bren- 
nan  v.  Swasey,  16  Cal.  141;  Selden  v.  Meeks,  17  Cal.  129; 
Davis  V.  Livingston,  supra;  Jewell  v.  McKay,  82  Cal.  150, 
23  P.  139.) 

Nor  of  items  of  the  work  and  materials  where  the  con- 
tract is  for  a  sum  in  gross.  (Heston  v.  Martin,  1 1  Cal.  42; 
Hicks  V.  Murray,  43  Cal.  523,  supra.) 

Claim  of  lien  cannot  be  amended  or  reformed* 

Sec.  39S.  A  claim  of  lien  is  not  an  instrument  in  the 
nature  of  a  written  contract  which  can  be  reformed  by  a 
court  of  equity  in  appropriate  cases.  It  is  rather  a  pre- 
requisite to  the  maintenance  of  a  proceeding  which  gives 
the  plaintiff  an  extraordinary  remedy,  to  secure  the  benefit 
of  which  he  must  comply  with  the  terms  on  which  the 
statute  extends  to  him  the  statutory  relief.  (Goss  r.  Strelitz, 
54  Cal.  640,  644;  Madera  Flume  etc.  Co.  v.  Kendall,  120 
Cal.  J82,  52  P.  304;  Fernandez  v,  Burleson,  110  Cal.  164,  42 
P.  566.) 

Nor  can  a  claim  of  lien  be  amended.  It  must  be  com- 
plete in  itself  at  the  time  it  is  filed  for   record  in  order  to 
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authorize  the   enforcement  of  a  lien.     (Madera  Flume  etc. 
Co.  r.  Kendall,  supra;  Fernandez  i;.  Burleson,  supra.) 

In    Fernandez   v.    Burleson,    supra,    the    property    was 
described  in  the  claim  both  bv  a  common  name  and  bv  a 

a.  t. 

particular  description  which  was  defective  and  it  was  sought 

to  amend  the  claim  by  expunging  the  particular  description, 

but  the  court  sav  : 

'*  If  this  were  a  case  of  mistake  as  to  some  inci- 
dent of  the  descrii)tion,  the  mistaken  circumstance, 
like  a  false  call  in  a  deed,  would  be  rejected. 
(Willamette  etc.  Co.  v.  Kremer,  94  Cal.  209,  29  P. 
633,  s.  c.  24  P.  l()2f);)  but,  on  the  contrary,  the  error 
is  of  the  essence  of  the  description.  To  reject 
the  particular  description  and  rely  on  the  adven- 
titious circumstances  which  accompany  it  would 
be  to  invert  the  maxim  that  the  incident  follows 
the  principal  and  not  the  principal  the  incident'' 


Verification  of  claim.    Tiie  statute. 

Sec.  3911.  Section  1187  of  the  C.C.P.  inter  alia  pro- 
vided that  the  claim  of  lien  of  the  claimant  **must  be  veri- 
fied by  the  oath  of  himself  or  of  some  other  person" 
»     ♦     ♦ 

The   statute  it   will  be  observed,    does   not   require   the 

claim  to  be  signed  by  the  claimant.  The  claim,  however, 
must  be  verified  and  this  takes  the  place  of  the  signature  to 
the  claim.  (Hicks  v.  Murray,  43  Cal.  515.)  The  verifica- 
tion is  an  essential  part  of  the  lien,  that  is,  it  is  one  of  the 
formalities  which  must  be  observed  and  without  which  the 
claim  will  be  invalid. 

The  claim  for  work  or  materials  furnished  for  a  public 
building  or  other  work  constructed  or  done  under  contract 
with  a  public  corporation  must  under  the  act  of  1897  (stat. 
1897,  201)  be  verified.     (See  this  act  sec.  22,  supra.) 

There  is  also  a  similar  provision  in  the  street  improve- 
ment act  of  1885,  as  amended  in  1899  (stat.  1899,  23,) 
which  provides  for  labor  performed  ui)on  or  material  fur- 
nished for  street  or  sewer  work  of  municipalities.  (See  this 
act  sec.  22a,  supra,) 
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What  is  sufficient  verification*    Time  of  verifica- 
tion. 

Sec.  397.  The  statute  does  not  prescribe  the  form  of 
the  affidavit,  nor  declare  what  it  shall  contain.  The 
affidavit,  therefore,  need  not  be  in  any  particular  form,  nor 
in  the  form  of  the  verification  usually  attached  to  plead- 
ings. It  is  doubtful  if  the  latter  verification  would  be  suf- 
ficient, since  it  may  be  made  upon  "information  or  belief." 
The  statute  requires  positive  statements  in  the  claim  of  lien, 
and  the  affidavit  must  be  equally  positive  of  the  truthful- 
ness of  those  statements. 

The  statute  not  having  prescribed  any  particular  form  of 
the  verification,  one  which  states  only  that  the  claim  "is 
true"  is  sufficient;  and  the  omission  to  the  state  "of  his  own 
knowledge"  is  not  a  defect.  (Arata  v.  Tellurium  etc.  Co. 
65  Cal.  340,  4  P.  195.) 

A  claim  of  lien  was  subscribed  "Williams  &  Whitmore," 
and  immediately  following,  the  signature  was  a  verification 
which  commenced  thus: 

" being  duly  sworn,  deposes  and  says  that  he 

is  one  of  the  persons  named  as  Williams  and  Whitmore  in 
the  foregoing  claim  of  lien,"  etc.,  and  was  subscribed  by 
A.  C.  Williams  and  duly  attested,  and  it  was  held  that  the 
verification  showed  who  was  sworn,  and  was  sufficient. 
(San  Diego  L.  Co.  v.  Wooldredge,  90  Cal.  574,  27  P.  431.) 

The  verification  need  not  state  the  particulars  which 
the  law  requires  to  be  contained  in  the  claim  of  lien;  the 
verification  is  only  required  to  state  that  the  claim  is  true. 
(Reed  v.  Norton,  90  Cal.  590,  27   P.  426;  s.  c.  26  P.  767.) 

Nor  is  it  fatal  to  the  claim  of  lien  that  the  verification 
recites  that  the  "facts  therein  stated  are  true;"  instead  of 
stating  that  the  "claim  is  true;"  nor  because  it  states  that 
a  named  person  was  the  owner  of  the  "premises"  instead 
of  the  owner  of  the  "building."  (Corbett  v.  Chambers,  109 
Cal.  178,  41  P.  873.) 
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A  claim  of  lien  is  usually  prepared,  signed  and  verified 
after  the  performance  of  claimant's  contract  and  after  the 
completion  of  the  building  or  other  structure  or  improve- 
ment. A  claim,  however,  verified  after  the  work  is  done 
and  the  materials  are  furnished,  is  not  premature  though 
made  several  months  prior  to  the  completion  of  the  build- 
ing and  to  the  filing  of  the  claim  of  lien  for  record.  (Coss 
V.  MacDonough,  111  Cal.  662,  44  P.  325.) 


Claim  muet  be  filed  for  record.    Place  of  filini^. 

Tiie  statute. 

Sec.  *«I8.  Section  1187  of  the  C.C.P.  provides,  inter 
alia,  that  the  lien-claimant  claiming  the  benefit  of  the  lien 
law,  within  the  time  therein  stated, 

"must  file  for  record  with  the  county  recorder  of  the 
county,  or  city  and  county,  in  which  such  property  [sought 
to  be  charged  with  the  lien]  or  some  part  thereof  is  situated, 
a  claim  containing  a  statement  of  his  demand,''  etc. 

Where  the  property  lies  in  two  different  counties,  the 
filing  of  a  claim  of  lien  against  it  in  one  county  is  sufficient. 
(Brigham  v.  Knox,  59  P.  198.) 

Section  1189  of  the  same  code  also  provides: 

"The  recorder  must  record  the  claim  in  a  book  kept  by  him 
for  that  purpose,  which  record  must  be  indexed  as  deeds  and 
other  conveyances  are  required  by  law  to  be  indexed,  and 
for  which  he  may  receive  the  same  fees  as  are  allowed  by 
law  for  recording  deeds  and  other  instruments."  (See  also  as 
to  manner  and  book  for  recording  claims  of  lien,  sec.  4236, 
sub.  16,  Political  Code;  also  sub.  6,  sec.  120,  County  Govern- 
ment act  of  1897,  stat.  1897,  484.  For  fees  of  recorder  see 
fee  act  of  1895,  stat.  1895,  267.) 

The  claims  under  the  act  of  1897  (stat.  1897,  201)  with 
reference  to  work  upon  the  property  of  public  corporations, 
must  be  filed  with  the  board,  trustees,  officers,  etc.,  by 
which  the  contract  for  the  work  was  awarded.  (See  this 
act  sec.  22,  supra.) 

There  is  a  similar  provision  in  the  street  improvement 
act.     (See  sec.  22a,  supra.) 
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Unless  claim  of  lien  is  filed  it  cannot  be  enforced. 

Sec.  999.  The  statute  leaves  it  optional  with  persons 
entitled  to  liens  whether  or  not  to  claim  them.  It  gives  the 
right  to  a  lien  but  in  order  to  perfect  and  enforce  this  right, 
it  requires  certain  procedure  on  the  part  of  the  lien-claim- 
ant. He  may,  therefore,  be  entitled  to  a  lien,  and  still  not 
have  the  right,  under  the  statute,  to  enforce  it.  The  per- 
formance of  the  work,  or  the  furnishing  of  the  materials,  in 
itself,  does  not  give  the  right  to  enforce  a  lien  for  either. 
Section  1187  of  the  C.C.P.  expressly  says  that  persons 
**claiming  the  benefit  of  this  chapter"  concerning  liens 
**must"  file  their  claims  as  therein  provided. 

Unless,  therefore,  the  claim  of  lien  is  filed,  the  lien  can- 
not be  enforced.  (Willamette  etc.  Co.  v.  College  Co.,  94 
Cal.  230,  29  P.  629;  Walker  v,  Hauss-Hijo,  1  Cal.  183;  Mar- 
chant  V.  Hayes,  120  Cal.  137,  52  P.  154;  Mars  v,  McKay,  14 
Cal.  127;  Pacific  etc.  Co.  v.  Fisher,  106  Cal.  224;  39  P.  758; 
Weithoff  V.  Murray,  76  Cal.  508,  18  P.  435:  Morris  v, 
Wilson,  97  Cal.  644,  32  P.  SOI;  McCrea  v,  Craig,  23  Cal. 
522;  Joost  v.  Sullivan,  J 11  Cal.  286,  43  P.  896.) 

And  this  rule  applies  to  contracts  void  for  want  of  record 
as  well  as  to  all  others.  (Southern  Cal.  etc.  Co.  v.  Schmidt, 
74  Cal.  625,  16  P.  516.) 

And  the  fact  that  the  owner  consents  to  judgment  fore- 
closing the  lien,  when  the  claim  has  not  been  filed 
for  record  in  time,  will  not  defeat  the  right  of  a  prior 
mortgagee  to  claim  priority  over  the  lien  of  the  claimant. 
(Horn  V.  Jones,  28  Cal.  195,  203.) 

Where  the  claimant  files  for  record  several  claims  for  the 
same  work  or  materials,  each  claim  must  stand  on  its  own 
merits  and  no  lien  will  exist  unless  one  of  the  claims  is 
sufficient  in  itself  to  give  it.  (Davis  v.  Livingston,  29  Cal. 
283.) 
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A  claimant  is  not  required  to  file  for  record  notice  of  his 
claim  as  in  case  of  claiming  a  lien  against  a  building  or 
structure,  in  order  to  avail  himself  of  the  remedy  provided 
for  by  section  1184  of  the  C.C.P.  for  intercepting  the  con- 
tract price  in  the  hands  of  the  owner  by  notice.  (First  Nat. 
Bank  v.  Ferris  etc.  Dist.  107  Cal.  55,  40  P.  45.) 

It  is  not  necessarv  that  the  claim  of  lien  should  remain 
in  the  recorder's  oftice  after  it  has  been  recorded.  (Mars  v, 
McKay,  supra.) 


Time  within  wliicli  claim  must  be  filed.    The 

statute. 

Sec.  360.  Section  1187  of  the  C.C.P.,  inter  alia,  provides 
**Every  original  contractor  [a,  97],  at  any  time  after  the 
completion  of  his  contract,  and  until  the  expiration  of 
sixty  days  after  the  filing  of  said  notice  of  completion  or 
notice  of  cessation  of  labor  by  the  owner  and  every  person, 
save  the  original  contractor,  claiming  the  benefit  of  this 
chapter,  at  any  time  after  the  completion  of  any  build- 
ing, improvement,  or  structure,  or  of  the  alteration,  [87] 
addition  to  [87],  or  repair  thereof,  and  until  the  expiration 
of  thirty  days  after  the  filing  of  said  notice  of  completion 
or  cessation,  by  said  owner,  or  within  thirty  days  after  the 
performance  of  any  labor  in  any  mining  claim,  must  [97] 
file  [73-4]  for  record  [73-4]  with  the  county  recorder  of  the 
county,  or  city  and  county,  in  which  such  property  or  some 
part  thereof  is  situated,  a  claim  containing  a  statement  of 
his  demand,      ♦      ♦     ♦ 

[97]  **  Provided,  however,  that  in  any  event  all  claims  of 
lien  must  be  filed  within  ninety  days  after  the  completion 
of  said  building,  improvement,  or  structure,  or  the  alteration, 
[87]  addition  to  [87],  or  repair  thereof.''     [97.] 

For  the  notice  of  completion  or  of  cessation  by  the  owner 
here  referred  to,  see  sec.  273,  et  seq.,  infra.  For  section 
1187  in  full,  amendments  thereto,  notes  thereon  and 
explanation  of  figures  and  brackets,  see  section  5,  supra. 

Liens  of  Mechanics  18 
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The  same.    History  of  lei^islation. 

Sec.  S6I.  A  provision,  similar  to  the  one  just  quoted  in 
the  preceding  section  of  this  chapter,  has  been  incorporated 
in  every  lien  act  of  this  state.  Section  7  of  the  lien  act  of 
1850  (stat.  1850,  211,  1850-3,  808)  provided  that  "any  per- 
son wishing  to  avail  himself  of  that  act,  whether  his  claim 
was  due  or  not,  should  file  a  claim  of  lien  in  the  recorder's 
office  "at  any  time  before  the  expiration  of  sixty  days  after 
the  completion  of  the  building  or  repairs." 

It  will  be  observed  that  this  act  did  not  provide  different 
times  within  which  different  classes  of  claimants  should  file 
their  claims.  The  lien  act  of  1855,  sections,  (stat.  1855, 
157)  amended  the  last  act  in  this  particular  and  as  amended 
required  every  person,  except  a  subcontractor,  journeyman, 
or  laborer,  to  file  his  claim  of  lien  within  sixty  days  "after 
the  labor  is  completed  or  the  materials  furnished,"  and  the 
subcontractor,  journeyman  or  laborer  to  file  his  claim  of  lien 
within  thirty  days  "after  the  work  was  done,  or  the  mate- 
rials were  furnished  by  him." 

The  lien  act  of  1856,  section  2,  (stat.  1856,  202),  left  the 
time  within  which  liens  could  be  filed  the  same  as  in  the 
act  of  1855,  but  as  to  all  persons  except  a  subcontractor, 
journeyman  or  other  person  performing  labor  or  furnishing 
materials,  provided  that  the  claim  should  be  filed  within 
sixty  days  "after  the  completion  of  such  building,"  etc.,  and 
as  to  the- latter,  "within  thirty  days  after  the  work  was  done 
or  the  materials  were  furnished  bv  him." 

The  lien  act  of  1862  (stat.  1862,  390)  slightly  amended  the 
last  mentioned  act  with  reference  to  the  matter  under  con- 
sideration, and  provided  (sec.  25)  that  "every  subcontractor, 
or  other  person  other  than  the  original  contractor,  who- 
shall  acquire  any  lien  under  the  provisions  of  this  act,  shall, 
within  thirty  days  after  the  completion  or  repair  of  any 
such  building,"  etc.,  file  for  record  his  claim  of  lien.  "The 
original  contractor  having  a  lien,  shall  file  such  verified 
account  [claim]  ♦  *  *  within  sixty  days  after  the  com- 
pletion or  repair  of  such  building,"  etc. 
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The  lien  act  of  1868  (stat.  1868,  590);  section  1187  of  the 
Code  of  Civil  Procedure  as  adopted  in  1872,  as  amended  in 
1873-4  (amndts.  1873-4,  i07)  and  as  again  amended  in  18?^7 
(stat.  1887,  154),  are,  so  far  as  the  time  within  which  claims 
may  be  filed,  substantially  in  the  same  language. 

Section  1187  as  amended  in  1887  provided:  '*  Every  orig- 
inal contractor  within  sixty  days  after  the  completion  of 
his  contract,  and  every  person,  save  the  original  contractor, 
claiming  the  benefit  of  this  chapter,  must,  within  thirty 
days  after  the  completion  of  any  building,  improvement, 
or  structure,  or  after  the  completion  of  the  alteration,  addi- 
tion to,  or  repair  thereof,  or  the  performance  of  any  labor 
in  a  mining  claim,  file  for  record  *  *  *  a  claim  contain- 
ing a   statement  of  his  demand."     *     *     • 

Section  1187  was  not  amended  again  until  1897  (stat. 
1897,  202)  and  as  amended  in  that  year,  so  far  as  relates  to 
the  time  within  which  claims  of  lien  must  be  filed,  has  been 
quoted  in  the  next  preceding  section. 

Events  from  which  time  to  file  claim  bei^ins  to  run. 

Comments  on  statute. 

Sec.  369.  The  statute  under  consideration,  for  the  p'.ir- 
pose  of  fixing  the  time  within  which  claims  of  lien  must  be 
filed  for  record,  has  created  two  classes  of  lien-claimants, 
viz: 

1.  Original  contractors;  and 

2.  Every  person  save  the  original  contractor. 

For  the  first  class  the  statute  has  prescribed  a  limitation 
of  sixty  days  and  for  the  latter  thirty  days. 

Again,  recognizing  the  same  classification,  the  statute  has 
fixed  upon  two  different  events  from  which  these  limitations 
of  time  respectively  begin  to  run.     It  provides  that: 

1 .  "Every  original  contractor  at  any  time  after  the  com- 
pletion  •/  his  contract^  and  until  the  expiration  of  sixty  days 
after  the  tiling  of  said  notice  of  completion  or  notice  of  ces- 
sation of  labor  by  the  owner;  and 
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2.  "Every  person,  save  the  original  contractor,  claiming 
the  benefit  of  this  chapter,  at  any  time  after  the  completion 
of  any  building ^  improvement,  or  slructure,  or  of  the  altera- 
tion, addition  to,  or  repair  thereof,  and  until  the  expiration 
of  thirty  days  after  the  filing  of  said  notice  of  completion  or 
cessation,  by  said  owner;  or 

"Within  thirty  days  after  the  performance  of  any  labor 
in  any  mining  claim, 

"Must  file  for  record     *     *     *     a  claim,"  etc. 


Events  from  which  time  to  file  claim  bei^ins  to 
run.  Comments  on  statute  continued.  Division 
of  subject. 

Sec.  363.  Section  1187  also  lavs  down  a  rule  of  evi- 
dence  by  which  to  determine,  in  most  cases,  when  the  work 
mentioned  in  the  statute  is  deemed  completed.  It  provides 
generally  that  a  trivial  imperfection  in  the  work  shall  not 
be  deemed  such  a  lack  of  completion  as  to  prevent  the  filing 
of  any  lien,  and  that  the  occupation,  use  or  acceptance  of  a 
building  by  the  owner,  or  his  agent  or  representative,  and 
cessation  from  labor  for  thirty  days  upon  any  contract,  or 
upon  any  building,  etc.,  shall  be  deemed  equivalent  to  the 
completion  thereof  for  all  the  purposes  of  the  lien  law. 
(See  sec.  283,  infra,  for  statute.) 

The  same  section,  for  the  purpose  of  removing  still  fur- 
ther the  uncertainties  surrounding  the  question  of  the  com- 
pletion of  the  contract,  or  of  the  building,  or  other  improve- 
ment, and  of  affording  a  further  protection  to  lien-claim- 
ants, has  made  it  the  duty  of  the  owner  to  file  for  record  a 
notice,  containing  among  other  things,  the  date  of  the  com- 
pletion of  the  work  upon  the  building,  or  the  cessation  from 
labor  thereon.     (See  sec.  273,  infra,  for  statute.) 

At  first  glance  the  provisions  of  section  1187,  requiring 
owners  to  file  for  record  notice  of  completion  of  the  work,  or 
of  cessation  from  labor,  might  appear  to  have  settled  the 
troublesome  question  of  the  completion  of  the  contract,  or  of 
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the  work,  and  that  lien-claimants  might  henceforth  be 
assured  that  they  had  a  certain  and  fixed  time  in  every  case, 
within  sixty  or  thirty  days  after  which,  to  file  their  claims  of 
lien.  As  applied  to  every  case  this  is  not  the  fact.  The  same 
section  provides ''that  in  any  event  all  claims  of  lien  must  be 
filed  within  ninety  days  after  the  completion  of  said  build- 
ing, improvement,  or  structure,  or  the  alteration,  addition 
to  or  repair  thereof.*'  (See  sec.  282,  infra,  for  statute.)  So 
that  if  the  owner  does  not  file  for  record  a  notice  of  comple- 
tion or  of  cessation,  the  lien-claimant  must  still  determine 
as  a  fact,  though  by  Ihe  rules  given  by  this  section,  the  date 
of  the  completion  or  of  cessation  from  labor,  and  must 
determine  it  rightly  under  penalty  of  losing  his  lien  if  his 
claim  is  not  filed  in  time. 

It  will  thus  be  seen  that  the  time  within  which  claims  of 
lien  must  be  filed  for  record  depends  upon  the  determina- 
tion of  the  status  of  the  lien-claimant  and  upon  the  time  of 
the  completion  of  the  contract  or  of  the  work.  The  presen- 
tation of  these  matters  follows. 

Time  within  wliicli  to  file  claim,      Orii^inal  con- 

tractors. 

Sec.  364.  The  statute  has  named  one  of  the  classes  of 
persons  to  whom  it  gives  the  right  to  a  lien  for  his  work 
and  materials,  ''original  contractors." 

In  another  chapter  of  this  work  we  have  attempted  to 
ascertain  from  the  statute  and  the  decisions  of  the  court 
construing  it,  who  is  an  original  contractor.  (See  chap. 
Ill,  sec.  4-1,  et  seq.)  It  is,  therefore,  unnecessary  in  this 
place  to  repeat  what  has  there  been  said. 

The  status  having  been  determined,  nothing  remains  of 
the  subject  under  consideration  (the  time  within  which 
original  contractors  must  file  their  claims  of  lien  for  record) 
than  the  determination  of  the  question  of  the  completion  of 
the  contract  of  the  original  contractor,  either  actually  or  in 
contemplation  of  the  lien  law,  within  sixty  days  after  which 
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event  his  claim  of  lien  must  be  filed,  if  notice  by  the  owner 
be  filed  for  record,  and  in  any  event  within  ninety  days 
after  completion  of  the  building,  etc. 

In  subsequent  sections  of  this  chapter  the  subject  of  com- 
pletion of  the  contract  will  be  considered  under  the  sub- 
heads of  "Trivial  Imperfection,"  '^Occupation,  Use  and 
Acceptance;"  ^'Cessation  from  Labor,"  and  **Notice  of  Com- 
pletion by  Owner." 


The  same.    The  decisions. 

Sec.  364a.  When  a  building  is  constructed  by  the 
owner  under  distinct  contracts  for  the  different  departments 
of  work,  each  person  contracted  with  is  an  original  con- 
tractor and  can  file  his  claim  of  lien  within  sixty  days  after 
the  completion  of  his  contract  irrespective  of  the  time  when 
the  building  is  completed.  (Pacific  etc.  Co.  v.  Fisher,  106 
Cal.  224,  39  P.  758;  Powder  Co.  v.  Flume  Co.,  88CaL  20, 25  P. 
976;  Pacific  etc.  Co.  v.  Bear  Valley  etc.  Co.,  120  Cal.  91,  52 
P.  136.) 

Where  the  contract  is  entire  but  one  claim  of  lien  can  be 

■ 

acquired  by  the  original  contractor  and  he  cannot,  because 
successive  payments  fall  due  from  time  to  time,  file  a  lien 
for  each  payment.     (Cox  v.  Railroad,  47  Cal.  87.) 

An  original  contractor  may  file  his  claim  of  lien  before 
the  expiration  of  thirty-five  days  after  the  completion  of 
his  contract  notwithstanding  his  contract  provides  that  the 
last  payment  of  twenty-five  per  cent,  of  the  price  should 
become  due  thirty-five  days  after  the  completion  and 
acceptance  of  the  building,  "provided  said  building  and 
premises  were  free  and  clear  from  all  liens  and  incum- 
brances arising  from  or  created  or  placed  thereon  by  said 
contractors."  (Knowles  v.  Baldwin,  J  25  Cal.  224,  57  P. 
988.) 


Thb  Claim  of  Lien.  §265  279 

Time  within  wliicli  to  file  claim.     Materialmen, 

laborers  and  subcontractors. 

Sec.  963.  As  we  have  already  pointed  out,  the  statute, 
for  the  puri)0se  of  fixing  the  time  within  which  claims  of 
lien  must  be  tiled  for  record,  has  created  two  classes  of  lien- 
claimants — original  contractors  and  every  person  save  orig- 
inal contractors — and  has  prescribed  different  times  within 
which  their  respective  claims  must  be  tiled — sixty  days  for 
the  former  and  thirtv  davs  for  the  latter. 

Materialmen,  subcontractors  and  laborers,  must  tile  their 
claims  within  thirty  days  whether  the  work  and  materials 
were  furnished  under  a  void  or  a  valid  contract  between  the 
contractor  and  the  owner.  (Willamette  etc.  Co.  v.  College 
Co.,  94  Cal.  229,  234,  29  P.  629;  Sparks  v.  Mining  Co.,  55 
Cal.  389.) 

In  another  chapter  the  questions  of  who  is  a  materialman, 
who  is  a  laborer  and  who  is  a  subcontractor,  have  been  pre- 
sented.    (See  chap.  Ill,  sees.  54,  62,  63,  supra.) 

The  status  of  a  lien-claimant  ha\4ng  been  ascertained  as 
that  of  a  laborer,  materialman  or  a  subcontractor,  he  falls 
into  the  class  of  persons  other  than  original  contractors, 
and  must,  therefore,  tile  his  claim  of  lien  under  the  statute 
(sec.  1187)  "at  any  time  after  the  completion  of  any  build- 
ing, improvement,  or  structure,  or  of  the  alteration,  addition 
to,  or  repair  thereof,  and  until  the  expiration  of  thirty  days 
after  the  filing  of  said  notice  of  completion  or  cessation,  by 
said  owner,  or  within  thirty  days  after  the  performance  of 
any  labor  in  any  mining  claim  *  *  *  provided,  how- 
ever, that  in  any  event  all  claims  of  lien  must  be  tiled  within 
ninety  days  after  the  completion  of  said  building,  improve- 
ment, or  structure,  or  the  alteration,  addition  to,  or  repair 
thereof." 

The  two  material  points  in  determining  the  time  within 
which  persons  other  than  original  contractors,  must  tile 
their  claims  of  lien,  are  the  status  of  such  lien-claimant 
and  the  completion  of  the  building,  etc.  The  tirst  of  these 
points,  as  above  stated,  has  already  been  considered  and  the 
latter  will  be  considered  in  the  subsequent  sections  of  this 
chapter. 
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The  same.    The  decisions. 

Sec.  369a.  A  materialman  cannot  file  his  claim  of 
lien  until  after  the  completion  of  the  building.  (Pacific  etc. 
Co.  V.  Fisher,  106  Cal.  224,  226,  39  P.  758;  Roylance  v. 
Hotel  Co.,  74  Cal.  273,  277,  15  P.  777,  20  P.  573;  Pacific  etc. 
Co.  V.  Bear  Valley  etc.  Co.,  120  Cal.  94,  52  P.  136.) 

As  to  time  for  filing  claims  where  there  are  distinct  and 
separate  contracts  for  different  departments  of  the  whole 
work,  see  Pacific  etc.  Co.  v.  Fisher,  supra;  Powder  Co.  v. 
Flume  Co.,  88  Cal.  20,  25  P.  976. 

Where   materialmen   furnish   materials   directly   to   the 

owner  their  claims  of  lien   therefor  are  prematurely  filed  if 

filed  before  the  completion  of  the  work.  (Schwartz  v. 
Knight,  74  Cal.  432,  16  P.  235;  Lumber  Co.  v.  Olmstead,  85 
Cal.  80,  24  P.  648;  Malone  v.  Big  Flat  etc.  Co.,  76  Cal.  585, 
18  P.  772.) 

Where  the  contract  for  making  several  items  of  repairs  is 
entire,  the  claim  of  lien  of  a  materialman  filed  within 
thirty  days  after  the  completion  of  the  whole  work  is  in 
time.  (Silvester  v.  Mining  Co.,  80  Cal.  510,  22  P.  217;  Cox 
V.  Railroad,  44  Cal.  18.) 

Where  the  material  was  furnished  before  the  recording  of 
the  original  contract,  the  materialman  is  entitled  to  a  lien 
therefor  if  he  files  his  claim  within  thirty  days  after  the 
acceptance  of  the  structure.  (Powder  Co.  v.  Flume  Co.,  97 
Cal.  263,  32  P.  172.) 

For  time  within  which  to  file  claim  of  lien  upon  cessation 
of  labor,  etc.,  see  section  293;  use  and  occupation,  section 
289;  and  acceptance,  section  292,  infra. 

For  effect  of  termination  of  employment  by  death  of 
employer,  see  Weithoff  v.  Murray,  76  Cal.  508,  18  P.  435. 

See  also  abandonment,  section  270;  mining  claims,  sec- 
tion 266;  premature  filing  of  claim,  section  27 1;  filing  from 
time  to  time  as  work  progresses,  section  272;  when  must  be 
filed  within  ninety  days  after  completion  of  the  building, 
etc.,  sections  281,  282;  one  claim  against  two  or  more  build- 
ings, section  243  et  seq. 

For  time  of  filing  claims  for  labor  and  materials  furnished 
for  work  upon  property  of  public  corporations  and  for 
streets  and  sewers,  see  sections  22  and  22a,  supra. 
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Time  within  which  to  file  claim.      Labor  in  and 

materials  for  minini^  claims. 

Sec.  966.  Section  1187  of  the  C.C.P.  provides  that  a 
claim  of  lien  against  a  mining  claim  must  be  filed  ^'within 
thirty  days  after  the  performance  of  any  labor  in  any  min- 
ing claim."  The  necessity  for  such  a  provision  in  appar- 
ent. There  are  cerain  classes  of  labor  performed  *'in  a 
mining  claim''  and  upon  improvements  therein  or  thereon 
which  may  never  be  **completed."  Labor  performed,  for 
instance  in  the  working  of  a  developed  mine  or  in  the 
developing  of  a  mine,  may  continue  indefinitely, 
and  a  limitation  that  the  claim  of  lien  of  a  laborer 
who  has  performed  labor  upon  such  mine  must  be  filed 
within  thirty  days  after  the  completion  of  the  mine  or 
improvement,  fixes  an  event  which  may  not  happen  in  the 
lifetime  of  the  lien-claimant.  The  statute  has,  therefore, 
guarded  against  this  contingency  by  providing  that,  in  the 
case  stated,  the  lien-claimant  must  file  his  claim  within 
thirty  days  after  the  performance  of  any  labor  in  any 
mining  [claim.  The  event,  therefore,  within  thirty  day& 
after  which  such  claims  of  lien  must  be  filed,  is  the  per- 
formance of  any  labor  in  any  mining  claim,  that  is,  the 
completion  of  the  laborer's  contract  for  the  performance  of 
labor.  (See  Williams  v.  Mining  Co.,  102  Cal.  134,  139,  34 
P.  702,  36  P.  3S8.) 

But  where  the  laborer  works  by  the  month,  the  employ^ 
ment  does  not  terminate  at  the  end  of  each  month,  and 
separate  claims  of  lien  for  each  month  are  not,  therefore,, 
required  to  be  filed  within  thirty  days  from  the  end  of  each 
month.     (Malonet;.  Mining  Co.  76  Cal.  57 ',  IS  P.  772.) 

Tlie  same. 

Sec.  967.  Section  1187,  however,  is  silent  concerning^ 
the  time  within  which  claims  of  materialmen  for  materials 
furnished  for  an  improvement  upon  or  in  a  mining  claim 
must  be  filed  for  record.     This  silence  seems  to  confirm  the 
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fact  stated  in  the  note  to  section  1 24,  supra^  that  the  statute 
(sec.  1187)  does  not  give  a  lien  for  materials  furnished  for 
the  improvement  of  a  mining  claim.  There  are  several 
-cases  where  such  claims  have  been  passed  and  the  liens 
thereunder  enforced  but  the  point  here  mentioned  was  not 
presented.  California  Powder  Works  r.  Blue  Tent  etc.  Co., 
22  P.  391  is  one  of  the  cases.  In  this  case  the  plaintiff 
furnished  powder  to  the  defendant  (owner)  which  was  used 
bv  the  latter  in  the  construction  of  ditches,  canals  and 
other  improvements  upon  a  mining  claim  which  improve- 
ments had  not  been  completed  at  the  time  plaintiff  filed  his 
claim  of  lien,  and  were  of  such  nature  that  work  upon 
them  and  material  for  them  would  be  continued  to  be  done 
and  furnished  indefinitely,  and  it  was  held  that  section  1187 
requiring  claims  of  lien  to  be  filed  within  thirty  days  aft^r 
the  completion  of  the  improvement,  etc.,  did  not  refer  to 
the  operation  of  a  mine  which  may  be  continuous  in  its 
nature,  as  the  thing  to  be  completed,  and  the  rule  was  laid 
down  that  the  statute  not  having  fixed  the  time  when  such 
a  claim  must  be  filed  for  record,  a  reasonable  time  was 
allowed  for  that  purpose,  and  sustained  the  claim  in  ques- 
tion w^hich  was  filed  more  than  thirty  days  after  cessation 
of  work  and  more  than  three  months  after  the  last  mate- 
rials were  furnished. 


Completion  (generally.    Erection  in  part.    Certifi- 
cate of  arcliitect. 

Sec.  968.  A  building  which  is  erected  in  part  only 
should  be  held  to  be  completed,  within  the  meaning  of  sec- 
tion 1187  of  the  C.C.P.  when  it  appears  that  it  was  the  orig- 
inal intention  of  the  owner  so  to  erect  it  in  part  only,  or 
when,  having  proceeded  to  erect  it  in  part,  he  abandons  his 
<lesign  of  finishing  it.  (Schwartz  v.  Knight,  74  Cal.  432,  16 
P.  235;  Marchant  v.  Hayes,  120  Cal.  137,  52  P.  154.) 

In  the  absence  of  anything  to  the  contrary  in  the  con- 
tract, the  completion  of  the  contract  means  the  completion 
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of  the  whole  work  called  for  by  the  contract.    (Clark  v.  Col- 
lier, 100  Cal.  256,  34  P.  677.) 

The  certificate  of  the  architect  provided  for  in  the  con- 
tract is  not  evidence  of  the  completion  of  the  building 
where  it  appears  as  a  matter  of  fact  that  the  building  was 
completed  some  ten  days  before  the  date  of  the  certificate. 
(Washburn  v.  Kahler,  97  Cal.  58,  31  P.  741.) 

The  completion  is  a  question  of  fact  (Lumber  Co.  v, 
Kremer,  1)4  Cal.  205,  29  P.  033)  and  does  not  dei)end  upon, 
nor  is  it  determined  b'y,  the  giving  of  an  architect's  certifi- 
cate provided  for  in  the  contract.  The  claim  of  lien,  to  be 
enforceable,  must  be  filed  within  the  time  required  by  the 
statute  after  the  completion.  (McLaughlin  v.  Perkins,  102 
Cal.  502,  36  P.  h39;  Beatty  v.  Mills,  113  Val  312,  45  P.  468; 
void  contract,  Donnelly  t;.  Adams,  115  Cal.  129,  46  P.  916.) 

The  certificate  of  the  architect  is  not  conclusive  of  the 
right  to  the  payment  of  the  price.  It  may  be  shown  that 
the  certificate  was  obtained  by  fraud,  etc.,  or  that  the  con- 
tractor has  not,  according  to  the  terms  of  his  contract, 
earned  the  payment.  (Dingley  v.  Green,  54  Cal.  333; 
Holmes  V.  Kichet,  56  Cal.  309;  see  sec.  191,  supra;  facts  suf- 
ficient to  show  completion  of  railroad,  Harmon  v.  Railroad, 
105  Cal.  184,  38  P.  632.) 

Notice  of  the  death  of  the  employer,  as  a  general  rule, 
puts  an  end  to  an  employment  from  month  to  month.  In 
order  to  bring  a  case  within  section  1998  of  the  Civil  Code 
(see  also  sec.  1996  of  the  same  code)  providing  for  the  con- 
tinuance of  services  in  certain  cases  upon  the  death  of  the 
employer,  the  necessary  facts  must  exist,  and  if  they  do  not 
exist,  a  claim  of  lien  for  labor  must  be  filed  within  thirty 
days  after  notice  of  the  death  of  the  emi)loyer.  (Weithoff 
1'.  Murrav,  76  (^al.  508,  18  P.  435.) 


284  §369  Liens  of  Mechanics. 

Completion  of  work.     Void  contracts. 

Sec.  269.  Prior  to  the  amendment  in  1897  of  section 
1187  (see  sec.  289,  infra)  the  provisions  of  that  section  with 
reference  to  occupation,  etc.,  applied  only  to  cases  of  con- 
tracts, that  is,  valid  contracts  between  the  original  con- 
tractor and  the  owner,  and  therefore,  when  the  contract 
was  void  the  rule  laid  down  by  that  section  did  not  apply. 
In  such  case  it  was  held  that,  in  order  to  establish  the  fact 
of  completion,  there  must  be  evidence  of  actual  completion 
and  it  must  be  proved  like  any  other  fact.  (Willamette  etc. 
Co.  V.  College  Co.,  94  Cal.  229,  29  P.  629;  Same  v.  Kremer, 
94  Cal.  205,  29  P.  633;  Marble  Lime  Co.  v.  Hotel  Co.,  96 
Cal.  332,  31  P.  164;  Pierce  v.  Birkholm,  1 15  Cal.  657,  47  P. 
681;  the  statute  now  applies  to  all  cases;  see  sec.  2s9,  infra,) 

A  contract  to  do  all  of  the  brick  work  required  in  a  build- 
ing which  is  void  by  reason  of  failure  to  file  it  for  record,  is 
void  for  all  purposes;  and  a  laborer  who  performs  work  for 
the  contractor  is  deemed  to  have  performed  it  at  the  per- 
sonal instance  of  the  owner,  and  in  order  to  preserve  his 
lien  against  the  owner  of  the  building,  he  must  file  his  claim 
of  lien  within  thirty  days  after  the  completion  of  the  build- 
ing; (Willamette  etc.  Co.  v.  Kremer;  Same  v.  College  Co., 
supra])  and  the  filing  of  the  claim  within  thirty  days  after 
the  completion  of  the  brick  work  contracted  for;  and  prior 
to  the  completion  of  the  building,  is  unauthorized  and  can- 
not preserve  the  lien.    (Davis  v.  MacDonough,  109  Cal.  547, 

42  P.  450.) 

And  when,  in  such  case,  the  assumed  contractor  aban- 
doned the  work  under  the  contract,  and  the  owner  finished 
the  building,  such  claimants  for  labor  and  materials,  were 
not  required  to  file  their  claims  of  lien  within  thirty  days 
after  cessation  of  labor  by  the  contractor  (the  labor  not 
having  in  fact  ceased  for  thirty  days),  but  could  file  them 
within  thirty  days  after  the  completion  of  the  building. 
(Pierce  v.  Birkholm;  Marble  L.  Co.  v.  Hotel  Co.,  supra.)  The 
same  rules  govern  the  time  of  filing  liens  under  section 
1187  as  amended  in  1897. 
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Abandonment  of  work. 

See.  S70.  The  abandonment  of  work  upon  a  building,  by  a 
contractor,  before  its  completion,  does  not  necessitate  the 
tiling  of  claims  of  lien  within  thirty  days  thereafter,  where  the 
owner  goes  on  with  the  work  and  does  not  occupy  or  accept 
the  building  and  there  has  not  been  a  cessation  from  labor 
thereon  for  thirty  days.  (Marble  Lime  Co.  v.  Hotel  Co.,  90 
Cal.  332,  31  P.  VH\  see  Quale  v.  Moon,  48  Cal.  478;  Pierce 
V.  Birkholm,  115  Cal.  657,  47  P.  681.) 

The  rule  laid  down  in  the  last  cases  is  based  upon  the 
fact  that  there  had  not  been  a  cessation  from  labor  for 
thirty  days;  where,  however,  there  has  been  a  cessation  of 
thirty  days,  a  different  rule  applies. 

In  Johnson  v.  LaGrave,  102  Cal.  324,  36  P.  651,  the  orig- 
inal contractor  gave  to  the  owner  a  written  notice  of  his 
abandonment  of  the  contract  and  that  he  declined  to  pro- 
ceed further  in  its  execution  and  thereafter  ceased  to  work 
upon  the  building,  whereupon  the  owner  contracted  with 
another  builder  to  complete  the  construction  of  the  building, 
and  it  was  held  that  it  was  incumbent  upon  those  who 
claimed  liens  by  virtue  of  the  original  contract,  to  file  their 
claims  within  thirty  days  after  there  had  been  a  cessation 
from  labor  for  thirty  days  upon  the  unfinished  contract. 
The  court  at  page  326,  said  : 

"It  is  immaterial,  whether  the  building  is  subse- 
quently completed  by  the  o^vner  or  not,  or  if  com- 
pleted, whether  such  completion  is  effected  by  the 
owner  directly  or  through  a  contract  with  another; 
for  the  purposes  of  creating  a  lien  thereon  through 
the  terms  of  the  unfinished  contract,  the  cessation 
from  labor  under  that  contract  for  thirty  days  is  a 
statutory  completion  of  the  building,  which  sets 
the  time  running  within  which  the  claim  of  lien 
must  be  filed.'' 
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Premature  fiiini^  of  claim  Is  fatal  to  lien. 

Sec.  271.  A  sub-contractor  who  files  his  claim  of  lien 
for  materials  furnished  for  and  used  in  a  building,  prior  to 
the  completion  of  the  building,  does  not  acquire  a  lien  upon 
the  building.     (Perry  v.  Brainard,  8  P.  882.) 

And  the  rule  is  that  the  premature  filing  of  any  claim  is 
fatal  to  the  lien.  (Schwart  v.  Knight,  74  Cal.  432,  16  P. 
235;  Roylance  v.  Hotel  Co.,  74  Cal.  273,  15  P.  777,  20  P. 
573;  Lumber  Co.  v.  Olmstead,  85  Cal.  83,  24  P.  648;  Lumber 
Co.  V.  College  Co.,  94  Cal.  229,  237,  29  P.  629;  Lumber  Co. 
V.  Sheldon,  32,  P.  2.S4.) 

These  decisions  were  made  "upon  section  1187  as  it  stood 
prior  to  the  amendment  to  it  of  1887  by  which  the  pro- 
visions with  reference  to  trivial  imperfections,  etc.,  were 
added.  The  rule  however  is  applicable  to  the  present  stat- 
ute. This  statute  has  fixed  different  events  from  which  the 
time  to  file  claims  of  lien  begins  to  run,  and  if  the  claim  is 
filed  prior  to  the  happening  of  the  event  fixed  by  the  stat- 
ute, it  is  premature  and  therefore  void. 

Where  a  laborer  who  performs  labor  for  the  contractor 
(under  a  void  contract)  files  his  claim  prior  to  the  comple- 
tion of  the  building,  it  is  premature  and  does  not  preserve 
the  lien.     (Davis  v.  MacDonough,  109  Cal.  547,  42  P.  450.) 

So,  where  a  materialman  furnished  materials  to  a  lessee 
who  caused  the  building  to  be  erected  under  a  contract  the 
price  of  which  was  less  than  one  thousand  dollars,  and  filed 
his  claim  before  the  completion  of  the  building,  it  was  held 
that  such  claim  was  premature  and  void.  (Santa  Monica 
etc.  Co.  V.  Hege,  119  Cal.  376,  51  P.  555,  s.  c.  48  P.  69.) 

The  same  rule  applies  to  claims  filed  before  the  expiration 
of  the  period  of  thirty  days  of  cessation  from  labor. 
(Marchant  v.  Hayes,  120  Cal.  137,  52  P.  154.) 
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Claim    cannot    be   filed   from    time   to    time   as 

woric  proi^reeses. 

Sec.  373.  Neither  a  contractor  nor  a  subcontractor 
can,  from  time  to  time,  as  the  work  progresses,  tile  successive 
claims  of  lien  for  work  done  on  an  entire  contract.  In 
such  case  but  one  lien  can  be  acquired  and  that  must  be 
filed  within  the  time  specified  in  the  statute  after  the  com- 
pletion of  the  work  (or  of  the  contract).  (Cox  v.  Railroad^ 
44  Cal.  18,  s.  c.  47  Cal.  87;  Dingley  v.  Green,  54  Cal.  333, 
335.) 

Where  a  canal,  consisting  of  four  divisions,  but  not  con- 
nected in  any  way  except  that  they  followed  the  same  route 
of  the  same  pipe  line  which  was  not  a  part  of  the  canal, 
and  separate  contracts  were  made  for  the  construction  of 
each  division  of  the  canal,  claims  of  lien  may  be  filed  by 
laborers  within  thirty  days  after  the  completion  of  the 
division  upon  which  they  have  performed  labor,  whether 
or  not  the  other  divisions  have  been  completed.  (Pacific 
etc.  Co.  V,  Bear  Valley  etc.  Co.,   120  Cal.  94,  52  P.  136.) 

Where  a  laborer  works  by  the  month,  the  employment 
does  not  terminate  at  the  end  of  each  month,  and  the 
laborer  is  not  required  to  file  separate  claims  of  lien  within 
thirty  days  after  the  end  of  each  month.  (Malone  v.  Big 
Flat  etc.  Co.,  76  Cal.  578,  18  P.  772.) 

But  where  the  employer  of  such  laborer  dies,  the  laborer 
must  file  his  claim  of  lien  within  thirty  days  after  notice  of 
the  death  of  the  employer  under  sections  1996  and  191is  of 
the  Civil  Code.  (Weithoff  v.  Murray,  76  Cal.  508,  18  P. 
435.) 


Notice  by  owner  of  completion  of  woric  or  cessa- 
tion from  labor.    The  statute. 

Sec.  SiT8.     Section  1187  of  the  C.C.P.  provides: 
[97]     **The  owner  of  any  property  on  which  labor  has 
been  performed,  or  for  which  materials  have  been  furnished 
to  be  used  in  the  construction,  alteration,  addition  to,  or 
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repair,  either  in  whole  or  in  part,  of  any  work  mentioned  in 
section  1183  of  this  code  must,  within  ten  days  after  the 
completion  thereof,  or  within  forty  days  after  cessation  from 
labor  upon  any  unfinished  contract,  or  upon  any  unfinished 
building,  improvement  or  structure,  or  the  alteration,  addi- 
tion to,  or  the  repair  thereof,  file  for  record  in  the  office  of 
the  county  recorder  of  the  county,  or  city  and  county,  in 
which  such  property  or  some  part  thereof  is  situated,  a 
notice  setting  forth 

1.  the  date  when  such  building,  improvement,  or 
structure,  or  the  alteration,  addition  to,  or  repair  thereof, 
was  actually  completed,  or 

2.  in  case  of  cessation  from  labor  for  thirty  days,  the 
date  on  which  such  cessation  actually  occurred,  and  said 
notice  shall  also  contain 

3.  the  name  and  the  nature  of  the  title  of  the  person 
who  caused  the  said  building,  improvement,  or  structure  to 
be  erected,  or  said  alteration,  addition  to,  or  repair  to  be 
be  made,  and  also 

4.  a  description  of  the  property  sufficient  for  identifi- 
cation, and  said  notice  must  be 

5.  verified  by  said  owner  or  some  other  person  in  his 
behalf"     *     ♦     *     [97]. 

The  provisions  of  section  1187  above  quoted  were 
added  to  that  section  by  the  amendment  of  1897.  (See 
chap.  I,  sec.  5,  supra^  for  this  section  in  full,  amendments 
thereto  and  note  thereon.) 


Notice  by  owner  of  completion,  etc.  Comments  on 

statute. 

Sec.  374.  Under  the  lien  law  as  it  originally  stood  the 
completion  of  a  building  or  other  structure  or  improvement 
was,  in  every  case,  a  question  of  fact  to  be  determined,  like 
any  other  question  of  fact,  by  the  evidence.  There  was  no 
statutory  provision  or  rule  furnishing  a  positive  test  of  the 
completion  of  the  work,  which,  by  the  statute  was  made  the 
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event  from  which  the  time  to  tile  liens  began  to  run,  and 
the  completion  of  the  work  or  of  the  contract  thus  became 
one  of  the  most  important  events  in  the  whole  chronology 
of  the  construction  of  the  building  or  improvement.  When 
a  building,  etc.,  should  be  deemed  completed,  in  contempla- 
tion of  law,  might,  therefore,  be  an,d  usually  was  made  a 
matter  of  dispute  between  the  owner  on  the  one  hand  and 
lien-claimants  on  the  other,  and  the  decisions  of  the  Supreme 
Court  bear  testimonv  that  in  manv  cases  lien-claimants 
have  been  denied  liens  for  no  other  reason"  than  that  thev 
decided  upon  the  wrong  date  as  that  of  the  completion  of 
the  building  and  consec^uently  filed  their  claims  of  lien 
either  too  soon  or  too  late. 

To  remedy  this  uncertainty  in  the  law,  or  rather  in  the 
application  of  it  to  particular  facts,  and  to  furnish  rules  of 
evidence  by  which  to  determine,  in  most  cases,  the  time  of 
the  completion  of  any  building,  etc.,  the  legislature  in  1887 
(stat.  1887,  154)  enacted  the  amendment  to  section  1187 
with  reference  to  trivial  imperfections  in  the  work,  and  also 
with  reference  to  the  use,  occupation  or  acceptance  of  the 
building  by  the  owner,  and  of  cessation  from  labor  on  any 
contract.  (See  infra  sec.  283  et  seq.,  for  these  statutory  pro- 
visions, and  also  chap.  I,  sec.  5,  supra,  for  section  1187  and 
amendments.) 

This  amendment,  while  it  was  a  much  needed  improve- 
ment upon  the  former  law  and  furnished  rules  for  the 
determination  of  the  question  of  completion,  still  failed  to 
remove  that  question  from  the  realm  of  evidence,  and, 
therefore,  of  uncertainty,  for,  under  it  what  was  a  trivial 
imperfection  and  what  facts  amounted  to  occupation,  use 
or  acceptance  by  the  owner  and  to  cessation  from  labor  for 
thirty  days,  were  stiil  0{)en  for  dispute. 

In  1897  the  legislature  attempted  to  solve  this  (|uestion 
and  to  make  certain  that  which  had  theretofore  l)een  verv 
uncertain  and  unsatisfactorv,  bv  the  amendment,  in  that 
year,  to  section  1187  (stat.  1897,  202),  a  portion  of  which  has 
been  quoted  in  the  next  preceding  section   of  this  chapter. 

Liens  of  Mechanics  19 
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This  amendment  makes  it  the  duty  of  the  owner  to  file 
for  record  notice  of  completion  of  the  building,  etc.,  or  of 
the  date  of  cessation  from  labor  upon  any  unfinished  con- 
tract or  unfinished  building,  etc.  If  the  owner  files  this 
notice  for  record,  lien-claimants  have  public  notice  of  the 
date  of  completion  and  may,  therefore,  with  absolute  safety, 
file  their  claims  of  lien  accordingly.  But  if  the  owner  fails 
to  file  this  notice  for  record,  lien-claimants,  by  the  same 
amendment,  must  file  their  claims  for  record '* within  ninety 
days  after  the  completion  of  said  building,  improvement  or 
structure,  or  the  alteration,  addition  to,  or  repair  thereof." 


Persons  required  to  file  notice  of  completion  or  of 

cessation. 

Sec.  379.  The  statute  provides  that  "the  owner  of  any 
property  on  which  labor  has  been  performed,  or  for  which 
materials  have  been  furnished  to  be  used  in  the  construc- 
tion," etc.,  of  any  work  mentioned  in  section  1183  of  the 
C.C.P.,  must  file  for  record  the  notice  of  completion  or  of 
cessation  required  by  its  provisions. 

The  language  of  the  provision  of  section  1187  just  quoted, 
standing  alone,  might  be  construed  as  including  every  per- 
son who  has  any  interest  or  estate  in  the  property.  But  it 
is  clear  that  the  *'owner"  referred  to  is  the  person  who  caused 
the  building,  etc.,  to  be  erected,  that  is,  the  contracting- 
owner  (sec.  43,  chap.  Ill,  supra,)  or  his  successor  in  interest, 
at  the  time  the  notice  is  required  to  be  filed.  (See  sec.  220, 
supra,  and. sec.  279,  infra.) 


Woric  for  which  notice  of  completion  or  cessation 

must  be  filed. 

Sec.  «76.  Section  1187  of  the  C.C.P.  provides  that  the 
owner  of  any  property  on  which  labor  has  been  performed 
or  for  which  materials  have  been  furnished  to  be  used  in 
the  ^^construction,  alteration,  addition  to,  or  repair,  either 
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in  whole  or  in  part,  of  any  work  mentioned  in  section  1183/* 
must  file  notice  of  completion  or  of  cessation  for  record. 

Section  1183  of  the  C.C.P.  here  referred  to  designates  the 
persons  who  may  claim  liens  and  states  the  work  and  mate- 
rials for  which  such  persons  may  enforce  them.  No  other 
section  of  the  lien  law  gives  the  right  to  claim  or  to  enforce 
a  lien  against  the  property  of  the  contracting-owner.  It 
would  seem,  therefore,  that  this  notice  must  be  filed  for 
record  by  the  "owner''  in  every  case  in  which  a  lien  for 
work  or  materials  may  be  claimed  and  enforced  against  the 
property  of  the  "owner," 

Section  IhST  contains  a  special  provision  with  reference 
to  the  lime  within  which  a  claim  for  labor  performed  in  a 
mining  claim  may  be  filed  (see  sec.  266,  supra.)  It  is  not 
clear  that  the  owner  is  required  to  file  notice  of  completion 
in  such  case.     (See  sec.  266  supra.) 

Time  and  place  of  filini^. 
Sec.  977.  Section  1187  of  the  C.C.P  requires  only  one 
notice  of  completion  or  of  cessation  to  be  filed  for  record, 
but  the  time  of  filing  this  notice  depends  upon  the  facts  of 
the  particular  case.  If  the  work  has  been  completed,  then 
the  notice  must  be  filed  for  record  within  ten  davs  after 
such  completion,  but  if  the  work  upon  any  unfinished  c«)n- 
tract  or  upon  any  unfinished  building,  etc.,  or  upon  the 
alteration  thereof,  etc.,  ceases  for  a  period  of  thirty  days, 
then  the  notice  must  be  filed  for  record  within  ten  duvs 
thereafter,  or  in  the  language  of  the  statute  **within  forty 
days  after  cessation  from  labor  upon  any  unfinished  con- 
tract or  upon  any  unfinished  building,  improvement,  or 
structure,  or  the  alteration,  addition  to,  or  the  repair  thereof.'* 
The  statutory  time  for  filing  the  notice  begins  to  run, 
therefore,  from  the  completion  of  the  work  or  from  cessa- 
tion of  labor  upon  any  unfinished  contract  or  unfinished 
building,  etc.  (For  completion  see  sec.  268  et  seq.,  supra, 
sec.  285,  infra,  sec.  199  et  seq.,  supra.  For  cessation  see 
sec.  293,  infra,) 
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The  statute  requires  the  notice  to  be  filed  for  record  "in 
the  office  of  the  county  recorder  of  the  county  or  city  and 
■county,  in  which  such  property  or  some  part  thereof,  is  sit- 
uated.'* And  another  clause  of  the  same  statute  (sec.  11 87) 
provides  that  **said  notice,  when  so  filed  for  record  must  be 
recorded  by  the  county  recorder  with  whom  the  same  is 
filed  for  record,  and  the  fee  for  recording  the  same  shall  be 
the  sum  of  one  dollar/' 


Statutory  requirements  of  notice  of  completion 

or  of  cessation. 

Sec.  978.  The  facts  required  to  be  set  forth  in  the 
notice  of  completion  or  of  cessation  are  specifically  and 
clearly  stated  in  the  statute.     (See  sec.  273,  supra.) 

The  necessity  of  the  requirement  that  the  notice  must  set 
forth  the  date  of  the  actual  completion  of  the  building,  et<j., 
or  of  the  alteration,  etc.,  or  the  date  when  the  cessation 
from  labor  for  the  period  of  thirty  days  actually  began, 
arises  from  the  fa^t  that,  when  this  notice  is  filed  for  record, 
this  date  fixes  the  time  or  the  event  of  completion  after 
which  lien-claimants  may  file  their  claims  of  lien.  Without 
the  statement  of  this  date  in  the  notice  of  completion  or  of 
cessation,  the  information  furnished  by  the  notice  in  other 
respects  is  practically  useless.  The  object  of  the  amend- 
ment in  1897  to  section  1187  under  consideration  was  to  fix 
a  certain  date  from  and  after  which  claims  of  lien  must  be 
filed. 

The  notice  must  also  contain  "the  name  and  the  nature 
of  the  title  of  the  person  who  caused  the  said  building," 
etc.,  to  be  erected,  or  the  alteration,  etc.,  to  be  made.  This 
does  not  mean  as  it  literally  reads,  that  the  name  of  the 
title  and  the  nature  of  the  title  must  be  set  forth.  Such 
construction  would  require  useless  repetition.  The  statute 
means  that  the  notice  shall  contain  the  name  of  the  person 
who  caused  the  building,  etc.,  to  be  erected,  and  also  a 
statement  of  the  nature  of  his  title  to  the  property. 
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The  '^property"  here  referred  to  is  the  building  upon 
which  labor  has  been  performed  and  for  which  materials 
have  been  furnished,  and  also,  and  necessarily,  the  land 
upon  which  such  building,  etc.,  has  been  erected.  The 
nature  of  the  title  of  the  contracting-owner  to  each  of  these 
"properties"  must,  therefore,  be  set  forth  in  the  notice. 

The  provisions  of  the  statute  with  reference  to  a  descrip- 
tion of  the  property  and  verification  of  the  notice,  are  the 
same  as  those  required  with  reference  to  the  claim  of  lien 
and  the  comments  and  decisions  made  upon  the  latter  are 
applicable  to  the  former.  (See  sees.  239,  256  of  this  chap- 
ter, supra,) 

Failure  of  owner  to  tile  notice.     Estoppel.    The 

statute. 

See.  379.  Section  1187  of  the  C.C.P.  inter  alia,  pro- 
vides: 

"In  case  any  such  owner  neglect  to  file  said  notice  as 
herein  required,  within  the  time  herein  required,  then  the 
said  owner  and  all  persons  deraigning  title  from  him,  and 
all  persons  claiming  an  interest  in  said  property,  shall  be 
estopped,  in  any  proceedings  brought  to  foreclose  any 
mechanics'  lien  or  liens  provided  for  in  this  chapter,  from 
maintaining  a  defense  therein  based  on  the  ground  that  said 
lien  or  liens  have  not  been  filed  within  the  time  provided 
in  this  chapter."  (See  chap.  I,  sec.  5  for  section  1187  in 
full  and  amendments.) 


The  same.    The  person  who  is  estopped. 

ISec.  380.  The  owner  referred  to  in  this  provision  of 
section  1187  is  the  contracting-owner  (see  sec.  275,  supra), 
or  any  other  person  who  deraigns  title  from  him.  Cases 
may  occur  where  the  original  contracting-owner  has  trans- 
ferred his  interest  under  the  contract  for  the  construction 
of  a  building  and   in  the  property  upon  which  it  is  being 
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erected.  In  such  case  it  becomes  the  duty  of  the  person 
who  stands  in  the  shoes  of  the  original  contracting-owner, 
at  the  time  of  the  completion  of  the  building  or  of  the 
cessation  from  labor,  to  file  the  notice  of  completion  or  of 
cessation  (see  sec.  275  supra),  and  it  is  this  person  who,  if 
he  neglects  to  file  such  notice,  is  estopped  to  maintain  a 
defense  to  enforce  a  lien  upon  the  property,  based  upon  the 
ground  that  the  claim  was  not  filed  within  the  statutory 
time. 

notice   of   completion,  etc.     Penalty    for  failure 

to  file. 

Sec.  981.  The  penalty  for  failure  to  file  notice  of  com- 
pletion, or  of  cessation  for  record  within  the  required  time, 
is  the  estoppel  of  the  person  whose  duty  it  was  to  file  such 
notice,  **in  any  proceedings  brought  to  foreclose  any 
mechanics'  lien  or  liens  provided  for  in  this  chapter,  from 
maintaining  a  defense  therein  based  on  the  ground  that 
said  lien  or  liens  have  not  been  filed  within  the  time  pro- 
vided in  this  chapter."     (Sec.  1187.) 

Under  this  provision  of  the  statute,  the  owner  is,  there- 
fore, free  to  maintain  a  defense  to  such  proceeding  or  suit 
upon  every  ground  except  that  the  claim  of  lien  of  the 
plaintiff  was  not  filed  in  time,  and  this  he  may  do  notwith- 
standing he  has  failed  to  file  notice  of  completion  or  of  ces- 
sation for  record. 

The  same  section  (1187)  with  reference  to  the  time  of 
filing  claims,  finally  provides  that  "in  any  event  all  claims 
of  lien  must  be  filed  within  ninety  days  after  the  completion 
of  said  building,"  etc.  It  would  seem,  therefore,  that  by 
the  clause  just  quoted,  if  a  claimant  failed  to  tile  his  claim 
of  lien  within  ninety  days  after  the  completion  of  the  build- 
ing, etc.,  such  failure  would  be  a  defense  which  could  be  set 
up  by  the  owner  even  though  the  latter  had  failed  to  file 
notice  of  completion  or  of  cessation. 

This  construction,  however  is  not  entirely  free  from 
doubt.     The  language  of  the  clause  first  above  quoted  is 
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that  the  owner  shall  not  maintain  a  defense  "ba'feed  on 
the  ground  that  said  lien  or  liens  have  not  been  filed  within 
the  time  provided  in  this  chapter.*^  This  langaage  is  broad 
and  if  the  words  used  are  given  their  plain,  obvious  and 
ordinary  signification,  the  conclusion  is  inevitable  that  the 
owner  cannot  maintain  a  defense  based  upon  the  ground 
that  the  claim  of  lien  was  not  filed  within  ninety  days  after 
the  completion  of  the  building. 


The  Same. 

Sec.  981a.  The  apparent  conflict  between  these  clauses 
must  be  reconciled  if  possible,  and  it  is  believed  they  may 
be,  by  ascertaining  the  intention  of  the  legislature  in  the 
enactment  in  1897  of  the  amendment  to  section  1187  under 
consideration. 

There  is  nothing  in  this  section  to  indicate  or  even  sug- 
gest that  it  was  the  intention  of  the  legislature  to  do  away 
with  all  limitation  of  time  within  which  to  file  claims  of 
lien.  On  the  contrary,  its  language  shows  that  its  object 
was  to  fix  a  certain  and  definite  time  within  a  certain  num- 
ber of  days  after  which  all  claims  of  lien  must  be  filed.  If 
the  owner  files  notice  of  completion  or  of  cessation,  the 
lien-claimant  must  file  his  claim  within  thirty  or  sixty  days 
but  if  no  notice  is  filed  bv  the  owner,  then  section  1187  as 
it  stands  under  the  amendment  of  1897,  gives  to  the  lien- 
claimant  additional  time  of  thirty  or  sixty  days  over  that 
given  to  him  by  the  provisions  of  the  former  statute.  The 
reasons  for  this  extension  of  time  are  plain.  The  exact  date 
of  completion  of  the  work  or  of  the  contract  is  often  a  matter 
of  great  uncertainty.  The  decisions  of  the  courts  show  that 
many  claimants  have  been  denied  liens  for  no  other  reason 
than  that  their  claims  were  filed  either  a  few  davs  too  soon 
or  a  few  days  too  late.  The  additional  time  given  by  this 
amendment  removes,  in  a  degree,  this  uncertainty. 

That  it  was  not  the  intention  of  the  legislature  to  do  away 
with  all  limitation    of  time  for  the   filing   of  claims  where 
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the  owner  failed  to  file  notice  of  completion  or  of  cessation 
is  made  apparent  when  the  evils  which  would  arise  if  there 
was  no  limitation,  are  considered.  It  may  be  assumed  that 
the  legislature  knew  that  without  some  positive  and  certain 
limitation  of  time  within  which  all  claims  of  lien  must  be 
filed,  the  title  to  every  piece  of  property  in  the  state  upon 
which  buildings  are  constructed,  would  be  clouded  with 
the  right  on  the  part  of  some  unknown  lien-claimant  to  file 
.  his  claim  of  lien  at  any  time  after  the  completion  of  the 
building  and  until  his  demand  was  barred  by  the  statute 
of  limitations. 

The  amendment  of  1897  was  intended  to  remedv  exist- 
ing  evils  rather  than  to  introduce  new  and  greater  ones. 

The  same. 

Sec.  381b.  Again,  if  these  provisions  of  the  statute  are 
construed  as  denying  the  right  to  the  owner  who  fails  to  file 
notice  of  completion  or  of  cessation  to  maintain  a  defense 
based  upon  the  ground  that  the  claim  of  lien  was  not  filed 
within  ninety  days  after  the  completion  of  the  building, 
etc.,  still  there  is  nothing  in  the  statute  which  would  deny 
to  other  lien-claimants  the  right  to  maintain  such  defense. 
It  is  needless  to  conjecture  the  result  of  this  anomaly.  There 
is  another  rule  of  construction  by  which,  if  there  still  be 
doubt,  the  true  intent  of  the  legislature  may  be  ascertained. 

The  provision  that  the  claimant  must,  in  any  event,  file 
his  claim  within  ninety  days,  etc.,  is  a  part  of  the  amend- 
ment of  1897  which  introduced  into  section  1 187  the  clause 
requiring  the  owner  to  file  notice  of  completion  or  of  cessa- 
tion. An  examination  of  section  1187  will  show  that  this 
clause  is  last  in  order  and  immediately  follows  the  general 
provisions  requiring  claims  to  be  filed  within  thirty  or  sixty 
days.  The  former  clause  is,  therefore,  the  last  expression  of 
the  legislature  and  the  rule  is  that  where  there  are  conflict- 
ing provisions  of  the  same  statute,  the  later  clause  must 
control  unless  it  otherwise  clearly  appears  from  the  statute 
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taken  as  a  whole  that  it  does  not  express  the  true  intent  of 
the  legislature.      (Sutherland  Stat.  Construction,  sec.  220.) 

To  one  who  carefully  reads  this  section  as  it  now  stands 
this  rule  will  surely  appeal  as  furnishing  the  true  test  of 
legislative  intent,  for  besides  being  enacted  at  the 
same  time  with  the  amendment  requiring  notice  of  com- 
pletion or  of  cessation  to  be  filed,  its  language  is  clearly 
and  expressly  made  to  apply  to  all  claims  and  the  position 
of  this  clause  no  less  than  its  subject  matter,  shows  that  the 
legislature,  notwithstanding  it  was  desirable  that  the  owner 
"shall"  in  all  cases  file  notice  of  completion  or  of  cessation 
and  that  if  he  fails  in  this  respect  "shall"  be  estopped,  etc., 
still  considered  it  of  supremer  importance  that  "in  any 
event  all  claims  of  lien  muBt  be  filed  within  ninety  days 
after  the  completion,"  etc. 

Tested,  therefore,  by  the  recognized  rules  of  construction^ 
it  is  believed  that  the  legislature  intended  that  all  claims  of 
lien  must  be  filed  within  ninety  days  after  the  completion, 
etc.,  and  that  the  owner  is  not  estopped  to  maintain  a 
defense  based  upon  the  ground  that  the  claim  of  lien  was 
not  filed  within  that  time  although  he  has  failed  to  file 
notice  of  completion  or  of  cessation  for  record.  (See 
Sutherland  Stat.  Construction,  sees.  240,  241,  246.) 

In  any  event  all  claims  must  be  filed  within 
ninety  days  after  the  completion  of  the  build- 
in(29  etc. 

Sec.  383.  Section  1187  of  the  C.C.P.,  inter  alia,  pro- 
vides: 

"Provided,  however,  that  in  any  event  all  claims  of  lien 
must  be  filed  within  ninety  days  after  the  completion  of 
said  building,  improvement,  or  structure,  or  the  alteration^ 
addition  to,  or  repair  thereof." 

The  exact  number  of  days  within  which  the  claim  of 
lien  must  be  filed  for  record,    is,  bv   the    statute,    made  to 


298  §282  Liens  of  Mechanics. 

depend  upon  a  contingency  and  this  contingency  is  the 
filing  of  the  notice  of  completion  or  of  cessation  by  the 
owner.  If  the  owner  files  such  notice,  the  claims  of  the 
contractor  and  of  all  other  persons  must  be  filed  for  record 
within  sixty  and  thirty  days  respectively  after  such  filing, 
but  if  the  owner  fails  to  file  such  notice  for  record,  then 
under  the  provisions  of  section  1187  just  quoted,  claims 
must  be  filed  within  ninety  days  after  the  completion  of 
the  building,  etc.      (See  sec.  281a  supra.) 

The  necessity  for  this  provision  of  the  statute  is  apparent, 
for,  without  it  and,  under  the  statute  as  it  would  then 
stand  with  reference  to  the  time  of  filing  claims,  if  the 
owner  failed  to  file  such  notice  for  record,  there  would  be 
no  limitation  of  time  within  which  claims  must  be  filed. 

It  will  be  observed  that,  in  this  clause,  the  event  from 
which  the  time  to  file  claims  begins  to  run  is  the  comple- 
tion of  the  building,  etc.  An  original  contractor,  by 
another  clause  of  the  same  section,  is  required  to  file  his 
claim  of  lien  *'after  the  completion  of  his  contract."  Where 
there  are  original  contractors  for  separate  and  distinct 
departments  of  the  whole  work,  some  of  whose  contracts  are 
completed  before  the  completion  of  the  whole  work,  or  of  the 
building,  etc.,  the  question  may  arise  whether  such  con- 
tractor may  file  his  claim  after  the  expiration  of  sixty 
days  from  the  completion  of  his  contract,  but  within  ninety 
days  after  the  completion  of  the  whole  work  or  of  the  build- 
ing, etc. 

It  would  seem  that  the  clause  under  consideration  is 
intended  as  an  additional  limitation  of  time  only  and  that, 
therefore,  where  the  owner  fails  to  file  notice  of  completion 
or  of  cessation,  an  original  contractor  may  file  his  claim  at 
any  time  after  the  completion  of  his  contract  and  within 
ninety  days  after  the  completion  of  the  whole  work. 
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Trivial  imperfection.  Occupation,  use  or  accept- 
ance of  building.  Cessation  from  labor.  The 
statute. 

Sec.  988.     The  last  clause  of  section  1187  of  the  C.C.P. 

provides: 

[87]  "Any  trivial  imperfection  in  the  said  work,  or  in 
the  construction  of  any  building,  improvement  or  structure, 
or  of  the  alteration,  addition  to,  or  repair  thereof,  shall  not 
be  deemed  such  a  lack  of  completion  as  to  prevent  the  filing 
of  any  lien;  and  [c,  97]  in  all  cases  [97]  the  occupation  or 
use  of  a  building,  improvement  or  structure,  by  the  owner, 
or  his  representative,  or  the  acceptance  by  said  owner  or  his 
agent  of  said  building,  improvement  or  structure  [d]  and 
cessation  from  labor  for  thirty  days  upon  any  [e]  contract, 
or  upon  any  [f]  building,  improvement  or  structure,  or  the 
alteration,  addition  to,  or  repair  thereof,  shall  be  deemed 
equivalent  to  a  completion  thereof  for  all  the  purposes  of 
this  chapter.'^     [87] 

The  above  quoted  clause  of  section  11 87  was  added  to  it  by 
the  amendment  of  1887.  (Stat.  1887,  154.)  By  the  amend- 
ment of  1897  (stat.  1897,  202),  certain  matter  was  stricken 
from  this  clause,  at  the  places  indicated  by  letters,  as  fol- 
lows: 

[c]  *'in  case  of  contracts;'' 

[d]  **shall  be  deemed  conclusive  evidence  of  comple- 
tion;" 

[e]  "unfinished;" 

[f]  "unfinished." 

(See  chap.  I,  section  5,  supra,  for  section  1187  in  full, 
amendments  thereto,  notes  thereon,  and  explanation  of 
figures,  letters  and  brackets.) 
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Trivial  imperfection.  Occupation,  Use.  Accept- 
ance. Cessation  from  labor.  Division  of  sub- 
iect. 

Sec,  984,  Section  1187  of  the  C.C.P.  requires  the 
owner  to  file  for  record  notice  of  completion  of  any  build- 
ing, etc,  '^within  ten  ten  days  after  the  completion  thereof," 
and  notice  of  cessation  from  labor  upon  any  unfinished 
contract  or  unfinished  building,  etc.,  '* within  forty  days 
after  cessation  from  labor." 

The  same  section  also  requires  the  original  contractor  to 
file  his  claim  of  lien  "after  the  completion  of  his  contract," 
etc.,  and  every  other  person  "after  the  completion  of  any 
building,"  etc. 

It  is  also  provided  by  the  same  section  that  "in  any  event 
all  claims  of  lien  must  be  filed  within  ninety  days  after  the 
completion  of"  any  building,  etc. 

It  will  be  seen,  from  these  statutory  provisions,  that  the 
amendment  of  1897  requiring  the  owner  to  file  notice  of 
completion,  or  of  cessation,  has  not  dispensed  wdth  the 
determination  of  the  question  of  completion  of  the  building 
or  other  structure  or  improvement. 

It  will  be  in  order,  then,  in  the  subsequent  sections  of 
this  chapter,  to  consider  what,  under  the  statute,  is  a  trivial 
imperfection;  what  facts,  under  the  statute,  amount  to  occu- 
pation, use,  or  acceptance  of  the  building,  and  to  cessation 
from  labor. 

Trivial  imperfection.     Comments  on  statute. 

Sec.  285.  Prior  to  the  amendment  of  1887  to  section 
1187  there  were  no  statutory  rules  by  which  to  determine 
when  a  building  or  other  structure  or  improvement  was 
completed.  The  whole  matter  of  completion  rested  upon 
the  facts  of  each  particular  case  and  if  there  was  a  contract 
for  the  work  the  question  whether  the  work  was  or  was  not 
completed  was  controlled  entirely  by  the  contract  itself.  It 
was,    in   other   words,   a   matter   of   proving  performance 
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according  to  the  terms  of  the  contract  and  was,  therefore, 
within  the  general  law  of  contracts. 

The  rule  having  been  laid  down  that  performance  of  the 
contract  by  the  contractor  was  a  condition  precedent  to  his 
right  to  a  lien,  whether  or  not  a  particular  contract  had 
been  performed,  became  a  matter  of  considerable  import- 
ance and  property  owners  in  many  cases,  were  not  loath  to 
interpose  the  defense  of  failure  of  performance  of  the  con- 
tract as  the  shortest  and  ofttimes  the  surest  method  of 
defeating  liens  sought  to  be  charged  against  their  property. 

The  statute  with  reference  to  trivial  imperfection  was  not 
designed  to  change  the  law  of  contracts,  or  that  part  thereof 
which  relates  to  performance,  nor  to  modify  the  rule  which 
obtains  in  that  law,  that  a  substantial  performance  of  the 
contract  is  required  in  every  case  as  a  condition  precedent 
to  a  right  to  recover  upon  it.  It  was  designed  to  put  into 
statutory  form  the  rule  of  substantial  performance  of  the 
contract  and  to  lay  down  rules  of  evidence,  which  were 
peculiarly  applicable  to  building  contracts,  and  by  which  to 
determine  the  fact  of  completion.  It  was  not  intended, 
therefore,  to  make  performance  out  of  facts  which  do  not 
show  substantial  performance  of  the  contract.  It  has  to  do 
rather  with  those  "trivial  imperfections*'  which  notwith- 
standing the  greatest  diligence  of  the  contractor,  nearly 
always  exist  in  the  construction  of  buildings  and  other 
structures.  (See  West  ('oast  L.  Co.  i\  Apfield,  88  Cal.  335, 
341,  24  P.  903,  s.  c.  22  P.  231;  Bianchi  v,  Hughes,  124  Cal. 
24,  56  P.  611;  Clark  v.  Collier,  100  Cal.  256,  34  P.  677.) 

The  law  will  not  permit  the  owner,  therefore,  to  interpose 
as  a  legal  defense  to  the  suit  of  a  lien-claimant  to  enforce 
his  lien  against  the  property  of  the  former,  that  a  doorknob 
called  for  in  the  contract,  has  not  been  put  on  a  certain 
door  when,  in  all  other  repects,  the  building  has  been  sub- 
stantially constructed  in  accordance  with  the  terms  of  the 
contract. 

Again,  and  this  is  one  of  the  reasons  of  the  existence  of 
this    law,    the    completion     of      the    building,     or     other 
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structure,  has  been  fixed  by  the  statute  as  the  event  within 
a  certain  number  of  days  after  which  (if  notice  of  com- 
pletion by  the  owner  is  not  filed)  all  claims  of  lien  must  be 
filed  for  record.  (Lumber  Co.  v.  Olmstead,  85  Cal.  80,  24 
P.  648.) 


What  is   trivial  imperfection.    Substantial  per- 
formance. 

Sec.  486.  What  is,  and  what  is  not,  a  trivial  imperfec- 
tion depends  upon  the  facts  of  each  particular  case.  It  is 
a  question  of  fact  to  be  determined  by  the  court,  or  in  a 
proper  case,  by  a  jury.  (Willamette  etc.  Co.  v.  Kremer,  94 
Cal.  205,  29  P.  033;  Willamette  etc.  Co.  v.  College  Co.,  94 
Cal.  229,  29  P.  229;  Marble  Lime  Co.  v.  Hotel  Co.,  96  Cal. 
332,  31  P.  164;  Harlan  v.  Stufflebeem,  87  Cal.  508,  25  P.  686; 
Santa  Monica  etc.  Co.  v.  Hege,  119  Cal.  376,  51  P.  555,  s.  c. 
48  P.  69;  Coss  v.  MacDonough,  111  Cal.  662,  44  P.  325; 
Bianchi  v.  Hughes,  124  Cal.  24,  56  P.  611.) 

In  Barrows  v.  Knight,  55  Cal.  155  it  appeared  that  the 
plaintiff,  under  a  contract  with  the  owner,  furnished  mate- 
rials and  performed  labor  upon  a  building,  but  that  such 
labor  was  performed  and  materials  furnished  more  than 
sixty  days  before  filing  the  lien,  with  the  exception  of  two 
bolts  which  were  not  used  in  the  construction  of  the  build- 
ing but  which  (as  claimed  and  found  by  the  court)  had  been 
delivered  in  pursuance  of  the  contract.  It  was  held  however, 
that  the  sale  of  the  two  bolts  was  outside  of  the  contract 
and  since  they  were  not  used  in  its  construction,  the  work 
was  completed  prior  to  the  time  of  the  furnishing  the  two 
bolts  and  that,  therefore,  the  claim  of  lien  was  filed  too  late. 

In  Harlan  v.  Stufliebeem,  supra,  the  contractor  completed 
painting  which  he  was  employed  by  the  owner  to  do  upon 
his  buildings.  The  contractor  finished  his  contract  accord- 
ing to  its  terms,  except  that  some  small  places  in  the  houses 
were  not  properly  grained  and  finished,  the  cost  of  finish- 
ing of  which  would  not  be  more  than  five  dollars.     It  was 
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contended  that  this  was  not  a  trivial  imperfection,  but  a 
material  and  substantial  non-performance  of  the  contract. 
In  overruling  this  contention,  the  court  at  page  511,  say : 

''The  performance  of  a  contract  need  not  in  all 
cases  be  literal  and  exact,  in  order  to  entitle 
a  party  to  compensation  therefor.  Especially  is 
this  the  rule  in  contracts  for  labor  by  mechanics 
or  artisans,  where  the  quality  of  the  work  done  or 
the  manner  of  its  performance,  is  the  sole  matter 
in  dispute,  and  is  to  be  decided  upon  conflicting 
testimonv. 

"In  contracts  for  the  construction  or  repair  of 
buildings  a  substantial  performance  of  his  contract 
is  sufficient  to  entitle  the  contractor  to  compensa- 
tion for  the  work  done  by  him  under  the  contract. 
If  there  has  been  no  wilful  departure  from  its  pro- 
visions, and  no  omission  of  any  of  its  essential 
•parts,  and  the  contractor  has  in  good  faith  per- 
formed all  of  its  substantive  terms,  he  will  not  be 
held  to  have  forfeited  his  right  to  a  recovery  by 
reason  of  trivial  defects,  or  imperfections  in  the 
work  performed. 

''If  the  omission  or  imperfection  is  so  slight 
that  it  cannot  be  regarded  as  an  integral  or  sub- 
stantive part  of  the  original  contract  and  the  other 
party  can  be  compensated  therefor  by  a 
recoupment  for  damages,  the  contractor  does  not 
lose  his  right  of  action.  *  *  *  This  rule  is  especially 
applicable  in  a  case  where  the  other  party  has 
received  the  benefit  of  what  has  been  done  and 
is  enjoying  the  fruits  of  this  work."  (See 
Willamette  etc.  Co.  v.  College  Co.;  Bianchi  v. 
Hughes,  supra.) 

But  where  the  evidence  showed  that  no  part  of  the  second 
coat  of  paint  required  by  the  contract  had  been  put  on^ 
that  the  work-bench  of  the  carpenters  and  the  paint  for  the 
second  coat  were  in  the  building  at  the  time  of  the  fire 
which  destroyed  the  building;  that  two  of  the  doors  were 
unhung,  and  no  fastenings  put  on  the  front  door  or 
windows;  and  that  the  building  had  not  been  delivered  or 
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accepted,  it  cannot  be  held  that  the  building  was  sub- 
stantially completed.  (Clark  v.  Collier,  100  Cal.  256,  34  P. 
677.) 

Again,  where  the  claim  of  lien  is  filed  before  the 
doors  of  a  house  were  hung,  the  plumbing  finished,  the 
closets  and  bath-room  completed,  ventilators  placed 
and  mouldings  put  in,  such  filing  is  premature,  as 
such  things  are  not ''trivial  imperfections,"  but  are  neces- 
sary to  the  "completion"  of  the  building.  (Schallert- 
Ganahl  L.  Co.  v.  Sheldon,  32  P.  234.) 

So,  marble  steps  by  which  the  basement  of  a  building  is 
to  be  reached,  is  a  substantial  portion  of  the  building 
rather  than  a  trivial  imperfection,  even  though  its  cost  was 
small  in  comparison  with  the  cost  of  the  whole  building. 
(Biaiichi  v.  Hughes,  supra.) 

What   i8   trivial    imperfection.      Repairs.      Con- 
tinuation of  previous  work. 

Sec.  asr.  In  Joost  v.  Sullivan,  111  Cal.  286,  43  P. 
896,  the  contract  was  for  alterations,  additions  and 
repairs  of  a  two-story  frame  building.  There  was 
conflicting  testimony  as  to  the  exact  date  of  the  com- 
pletion of  the  work.  The  court,  from  the  evidence, 
found,  however,  that  it  was  completed  on  a 
certain  day,  but  the  lienors  sought  to  show  that  subsequent 
to  the  date  found,  certain  work  had  been  done  upon  the 
building  and  that  the  work  was  not,  therefore,  completed 
until  a  later  date.  Speaking  of  this  work,  the  court,  at 
page  292,  say: 

^'Beyreuther  completed  his  contract  on  October 
3rd,  and  there  is  no  evidence  that  any  work  was 
done  on  the  buiMing  after  that  date,  except 
fixing  a  closet  which  made  'a  noise,'  and  which 
was  confessedly  the  'repair'  of  his  completed 
work.  Under  these  circumstances  the  testimony 
of  the  plaintiffs  could  only  be  regarded  as  show- 
ing that  the  building  was  in  a   completed  state  or 
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condition  on  the  14th,  and  not  that  the  work  ended 
on  that  dav,  and  therefore  does  not  conflict  with 
the  positive  testimony  *  *  *  that  it  was  com- 
pleted as  early  as  the  10th.  Besides  the  putting 
on  of  a  door  knob  w^hich  appears  to  have  been 
mislaid,  and  of  the  rim  of  a  bath-tub,  were  in 
themselves,  'trivial  imperfections*  which  would 
not  have  invalidated  plaintiffs'  liens  if  they  had 
been  filed   on    Monday  the  12th." 

The  failure  to  make  the  ridge  of  the  roof  of  a  build- 
ing tight  and  to  putty  the  glass  on  the  outside,  is  merely  a 
defective  performance  of  the  work  and  not  a  failure  of 
completion  and  is  properly  disregarded  as  trivial  imper- 
fections. (Santa  Monica  etc.  Co.  v,  Hege,  119  Cal.  376,  51 
P.  555,  s.  c.  48  P.  69.) 

So,  where  a  building  was  erected  at  a  cost  of  $4700  and 
was  completed  March  7,  1889,  with  the  exception  of  about 
$7  worth  of  repairs  which  were  made  on  April  6,  1889,  the 
building  was  completed  on  March  7,  within  the  meaning 
of  the  statute,  and  a  lien  for  materials  filed  more  than 
thirty  days  after  March  7,  was  not  in  time.  (Santa  Clara 
etc.  Co.  V.  Williams,  31  P.  1128.) 

In  a  similar  case  a  contractor  agreed  to  excavate  a  cellar 
and  to  erect  walls  of  cement,  and  steps  to  the  street  and  the 
plaintiffs  performed  work  thereon  for  the  contractor.  The 
work  was  accepted  by  the  owner  as  completed  July  26;  but 
in  August  a  carpenter  employed  by  the  owner  placed  a 
frame  in  the  cellar  door  and  plaintiff,  at  the  owner's  request, 
filled  a  small  hole  outside  of  the  cellar  and  it  was  held  that 
the  lack  of  this  work  was  a  trivial  imperfection  and  that  a 
claim  for  labor  filed  August  29,  was  not  in  time.  (Lippert 
V.  Lasar,  33  P.  797.) 

In  Mclntyre  v.  Trautner,  63  Cal.  429,  the  owner  objected 
to  the  job  as  not  satisfactory  and  refused  to  accept  it  on  the 
ground  that  the  pipes  leaked  and  requested  the  plaintiff  to 
go  and  put  them  in  proper  shape.  The  leaking  was  stopped 
and  the  work  perfected  and  it  was  held  that  the   additional 
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work  done  at  the    request   of  the    owner   to   complete  the 

previous  work,  was  a  continuation  of  the  previous  work  and 

that  the  owner  could  not  be  heard  to  say  otherwise  and  that 

a  claim  of  lien  filed  within  thirty  days   after  "the   leaking 
was  stopped  and  the  work  perfected,"  was  filed  in  time. 

What  is  trivial  imperfection.     Work  called  for  by 

plans  and  specifications. 

Sec.  988.  Where  an  elevator  was  provided  for  in  the 
plans  and  specifications  of  a  building  and  a  contract  was  let 
for  its  construction  when  the  other  contracts  were  let,  the 
building  is  not  completed  until  the  elevator  is  constructed. 
(Coss  V.  MacDonough,  111  Cal.  662,  44  P.  325.) 

In  this  case,  at  page  666,  the  court  say: 

**  Again  we  have  no  doubt  of  the  soundness  of 
the  trial  court's  views  in  holding  that  the  elevator 
was  a  substantial  and  necessary  part  of  the  build- 
ing, and,  until  the  elevator  was  constructed  and 
placed  in  position,  it  could  not  be  said  that  the 
building  was  completed.  An  elevator  was  called  for 
by  the  original  plans  and  specifications;  a  contract 
was  let  for  its  construction  at  the  same  time  that 
other  contracts  were  let.  It  was  attached  to  the 
building  and  formed  an  integral  part  thereof.  The 
fact  that  the  building  might  have  been  used  with- 
out it,  and  that  it  was  a  convenience  merely,  is 
immaterial.  That  is  not  the  question.  Conced- 
ing an  elevator  in  this  character  of  a  building  to 
be  a  mere  convenience,  which  would  seem  not  to 
be  the  fact,  still  conveniences  are  a  material  part 
of  the  building  when  provided  for  by  the  plans 
and  specifications;  and  when  so  provided  for,  the 
building  is  not  completed  until  the  demands  of  the 
plans  and  specifications  in  this  regard  have  been 
satisfied." 

The  trivial  imperfections  mentioned  in  section  1187  of 
the  C.C.P.  refer  to  imperfect  or  defective  performance  of 
the  work  upon  a  building  which  is  claimed  to  have  been 
completed,  and  not  to  a  case  in  which  the  building  is 
admittedly  uncompleted  and  workmen  are  still  engaged  in 
constructing  substantial  portions  thereof.  (Bianchi  v. 
Hughes,  124  Cal.  24,  56  P.  611.) 
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Occupation,  use  and  acceptance.     The  statute* 

Applies  to  ail  cases. 

i§ec.  1^89.  Section  1187  of  the  C.C.P.,  inter  aha,  pro- 
vides: ''And  [c,  97]  in  all  cases  [97]  the  occupation  or  use 
of  a  building,  improvement  or  structure,  by  the  owner,  or 
his  representative,  or  the  acceptance  by  said  owner,  or  his 
agent  of  said  building,  improvement  or  structure  [d]  *  * 
shall  be  deemed  equivalent  to  a  completion  thereof  for  all 
the  purposes  of  this  chapter/' 

This  provision  of  section  1187  as  it  stood  upon  the  amend- 
ment of  1887  (see  sec.  283,  gupra)  applied  only  to  the  *'case 
of  contracts"  between  the  original  contractor  and  the  owner. 
It  did  not  apply  to  contracts  void  because  not  filed  for 
record  as  required  by  the  statute.  (Willamette  etc.  Co.  v. 
College  Co.,  94  Cal.  229,  29  P.  629;  Same  v,  Kremer,  94 
Cal.  205,  29  P.  6 S3,  s.  c.  24  P.  1026;  Marble  Lime  Co.  v. 
Hotel  Co.,  96  Cal.  332,  31  P.  164;  Barker  v.  Doherty,  97  Cal. 
10,  31  P.  1117;  Joost  V,  Sullivan,  111  Cal.  286,  43  P.  896; 
modifying  Giant  P.  Co.  v.  Flume  Co.,  78  Cal.  196,  20  P.  41 9. > 

The  amendment  of  1897  (stat.  1897,  202)  to  this  section 
struck  out  the  words  *4n  case  of  contracts"  at  the  place  irb 
the  above  quoted  statute  indicated  by  the  letter  **c"  in 
brackets,  and  substituted  therefor  "in  all  cases."  The  stat- 
ute as  it  now  stands,  therefore,  applies  to  all  cases,  that  is,, 
to  cases  of  valid  and  of  void  contracts.  Claims  of  lien 
must  now,  therefore,  be  filed  w^ithin  the  statutory  time  after 
actual  completion,  or  after  the  occupation,  use  or  acceptance 
of  a  building,  etc.,  by  the  owner. 

By  the  same  amendment  the  words  **shall  be  deemed  con- 
clusive evidence  of  completion"  were  also  stricken  out  of 
section  1187  at  the  place  indicated  by  the  letter  "d"  in 
brackets,  and  the  provisions  of  the  present  statute  substi- 
tuted therefor,  which  provides  that  the  occupation,  etc., 
shall  be  deemed  equivalent  to  a  completion  thereof  for  all 
the  purposes  of  the  lien  law.  (See  sec.  291,  infra,  as  to  cer- 
tificate of  architect  fixing  the  time  of  filing  claims  of  lien.) 
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Occupation  and  use  by  owner. 

Sec.  390.  Occupation  and  use  of  a  building  by  the 
owner  and  a  tenant,  when  not  explained,  is  conclusive  upon 
the  question  of  completion.  And  although  the  contract 
may  be  void  for  want  of  record,  the  occupation  of  a  build- 
ing by  the  owner  furnishes  a  test  of  the  completion  of  the 
work.     (Joost  V,  Sullivan,  111  Cal.  286,  43  P.  896.) 

The  occupation  under  this  section  must  be  exclusive  and 
inconsistent  with  a  continuation  in  the  completion  of  the 
contract,  and  an  occupation  by  the  owner  while  w^ork  is 
being  performed,  with  full  knowledge  of  the  circumstances 
under  which  the  work  is  being  done,  is  not  sufficient  to  start 
the  running  of  the  statute  as  to  the  time  when  claims  of 
lien  should  be  filed.    (Orlandi  v.  Gray  125  Cal.  g|^58  P.  15.) 

The  occupation  must  be  open,  entire  anfl  exclusive. 
(Willamette  etc.  Co.  v.  College  Co.,  94  Cal.  229,  239,  29  P. 
€29.) 


Occupation  and  use  by  representative  of  owner. 

Sec.  991,  Section  1187  of  the  C.P.P.  makes  the  occupa- 
tion and  use  of  a  building,  etc.,  by  the  representative  of  the 
owner,  of  the  same  effect  as  evidence  of  completion  as  his 
own  personal  occupation  and  use. 

Where  the  parties  to  a  building  contract  agree  upon  an 
agent  who  is  authorized  by  the  agreement  to  accept  or 
reject  the  work  when  completed,  his  acceptance  is  binding 
and  conclusive  in  the  absence  of  fraud  or  mistake.  (Moore 
V.  Kerr,  65  Cal.  519,  4  P.  542.) 

The  appointment  by  the  owner  of  the  building  of  a 
painter  as  keeper,  and  the  fact  that  he  lives  in  the  building 
while  painting  it,  after  the  contractor  has  abandoned  the 
work,  does  not  constitute  an  occupation  or  acceptance  of  the 
building  by  the  owner  within  the  meaning  of  section  1187 
as  it  stood  under  the  amendment  of  1887  which  made  it 
applicable  only  to  contracts.  (Marble  L.  Co.  v.  Hotel  Co., 
96  Cal.  332,  31  P.  164;  see  sec.  289,  Bupra.) 
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The  occupation  and  use  of  a  building  by  the  owner  or  his 
representative  is  deemed  a  completion  of  the  work  notwith- 
standing the  original  contract  provides  for  certificates  of  the 
architect  stating  that  the  installment  of  the  contract  price 
is  due,  or  work  completed,  as  the  case  may  be,  as  a  con- 
dition precedent,  to  the  contractor's  right  to  demand  pay- 
ment fvnd  notwithstanding  claims  of  lien  were  filed  within 
thirty  days^  after  final  certificate  of  the  architect.  (Mc- 
Laughlin V.  Perkins,  102  Cal.  502,  36  P.  839;  see  sec.  26& 
supra.) 


Acceptance  by  owner  or  hie  ai^ent. 

Sec.  999.  Where  the  parties  to  a  building  contract 
agree  upon  an  agent  who  is  authorized  by  the  agreement  to 
accept  or  reject  the  work  when  completed,  his  acceptance  is 
binding  and  conclusive  in  the  absence  of  fraud  or  mistake. 
(Moore  v.  Kerr,  65  Cal.  519,  4  P.  542.) 

In  Giant  Powder  Co.  v.  Flume  Co.,78  Cal.  193,  20  P.  419,) 
the  contractor  commenced  the  work  under  his  contract,  con- 
tinued the  same  for  some  time  but  stopped  all  work  and 
surrendered  his  contract  before  completion.  The  owner 
accepted  the  surrender  and  the  structure  and  works  con- 
structed thereunder,  and  took  possession  thereof,  and  con- 
tinued in  the  occupation  and  use  thereof,  and  it  was  held 
that  such  occupation  and  use  brought  the  case  within  the 
provisions  of  section  1187  as  it  stood  under  the  amendment 
of  liSST,  and  was  a  completion  of  the  work  for  all  the  pur- 
poses of  the  lien  law,  and  this  whether  or  not  the  work  con- 
templated  by  the  contract  had  been  partly  or  fully  com- 
pleted, and  the  claim  of  lien  of  a  materialman  filed  within 
thirty  days  after  such  acceptance  was  in  time.  (See  s.  c. 
88  Cal.  20,  25  P.  976;  97  Cal.  263,  3*.^  P.  172.) 

The  rule  laid  down  in  the  decisions  made  upon  section 
1187  as  it  stood  upon  the  amendment  of  1887  (see  sec.  289, 
supra,)  that  acceptance  of  the  building,  etc.,  by  the  owner 
fixed  the  time  within  the  statutorv  time  after  which  claims 
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of  lien  must  be  filed  in  those  cases  only  in  which  there  was 
a  valid  original  contract  (see  Willamette  etc.  Co.  v,  Kremer, 
94  Cal.  205,  29  P.  633),  has  been  changed  by  the  amend- 
ment of  1897  to  this  section  which  as  it  now  stands,  applies 
to  all  cases. 

The  provisions  of  section  1187  with  reference  to  use, 
occupation  and  acceptance  by  the  owner  applies  not  only  to 
buildings  but  also  to  any  other  kind  of  a  structure  or 
improvement  in  which  the  materials  of  a  lien-claimant  have 
been  used.  (Giant  Powder  Co.  v.  Flume  Co.,  88  Cal.  20, 
25  P.  976.) 

Where  a  mechanic,  engaged  by  the  day  to  erect  a  build- 
ing, under  the  control  of  the  owner,  is  discharged  by  him 
when  the  work  is  on  the  verge  of  full  and  actual  comple- 
tion, the  owner  undertaking  to  finish  it,  such  discharge  is 
equivalent  to  an  acceptance  of  the  work  as  a  completed  con- 
tract for  the  erection  of  the  building.  (Ward  v.  Crane,  118 
Cal.  676,  50  P.  839.) 


Cessation  from  labor.    The  statute.    What  facts 

amount  to« 

Sec.  39S.  Sec.  1187  of  the  C.C.P.,  inter  alia,  provides: 
**And  cessation  from  labor  for  thirty  days  upon  any  [e]  con- 
tract, or  upon  any  [f]  building,  improvement,  or  structure, 
or  the  alteration,  addition  to,  or  repair  thereof,  shall  be 
deemed  equivalent  to  a  completion  thereof  for  all  the  pur- 
poses of  this  chapter."     (See  sec.  283,  supra,) 

Cessation  is  a  question  of  fact.  (Marble  L.  Co.  v.  Hotel  Co., 
96  Cal.  332,  334,  31  P.  164.) 

The  amendment  of  1897  (stat.  1897,  202)  struck  out  the 
word  **unfinished"  at  the  places  indicated  by  the  letters  "e" 
and  "f"  in  brackets  in  the  above  quoted  clause  of  section 
1187.  The  effect  of  this  amendment  was  to  make  the  stat- 
ute applicable  to  all  contracts  and  to  all  buildings,  etc. 
The  decisions  made  upon  the  former  statute  are  still  appli- 
cable to  the  present  law,   both    with    reference   to    what 
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amounts  to  cessation  and  the  time  within  which,  in  such 
case,  claims  of  lien  must  be  filed  for  record. 

Under  this  clause  of  section  1187  as  it  stood  under  the 
amendment  of  1887  whenever  there  had  been  a  cessation 
from  labor,  for  thirty  days  upon  any  unfinished  building, 
the  building  was  deemed  completed  upon  the  expiration  of 
the-  thirty  days  for  the  purpose  of  filing  a  lien.  (Lumber 
Co.  V.  Olrastead,  85  Cal.  80,  24  P.  648;  Reed  v.  Norton,  90 
Cal.  590,  27  P.  426;  s.  c.  26  P.  767;  Marble  L.  Co.  v.  Hotel 
Co..  supra]  Willamette  etc.  Co.  v.  College  Co.,  94  Cal.  229, 
29  P.  629.) 

An  abandonment  of  a  contract  by  the  contractor  falls 
within  section  1187  and  where,  in  such  case,  thirty  days 
have  elapsed  since  labor  was  performed  upon  the  building, 
the  building  is  deemed  completed.  (Johnson  v.  LaGrave, 
102  Cal.  324,  36  P.  651.) 

In  the  last  case,  at  page  326,  the  court  say  that  the  stat- 
ute makes  the  cessation  from  labor  for  thirty  days  upon 
any  unfinished  contract  equivalent  to  a  completion  thereof 
for  all  who  claim  liens  by  virtue  of  that  contract  as  fully  as 
though  the  building  was  actually  completed. 

Cessation  from  labor  for  the  period  of  thirty  days  upon 
an  unfinished  building,  which  the  owner  has  not  abandoned 
his  intention  to  complete,  fixes  the  date  when  and  after 
which  it  is  deemed  completed,  for  all  the  purposes  of  claim- 
ing liens  thereon  and  claims  of  lien  filed  before  the  expira- 
tion of  such  period  are  premature  and  cannot  be  enforced. 
(Marchant  v.  Hayes,  120  Cal.  137,  52  P.  154.) 

Where  work  on  the  building  continued  upon  July  2, 1889, 
(without  completing  it)  and  then  ceased  for  thirty  days,  a 
claim  of  lien  filed  within  thirty  days  after  the  expiration  of 
the  thirty  days  of  cessation  from  labor  is  in  time.  (Marble 
L.  Co.  V.  Hotel  Co.,  supra.) 

In  order  to  constitute  a  cessation  from  labor  for  thirty 
days  within  section  1187,  the  cessation  should  be  of  such 
character  as  to  carry  charge  of  notice  to  a  careful  person; 
and   it  is   not   sufficient  that  there  be  a  mere  clandestine 
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stopping  of  actual  work  for  thirty  days  and  then  beginning 
it  again  without  any  indication  to  the  world  that  it  had 
been  stopped  for  thirty  days.  (Marble  Lime  Co.  v.  Hot^l 
Co.,  supra.) 

And  when  a  claim  of  lien  is  assailed  on  the  ground  that 
work  had  formerly  ceased  for  a  period  of  thirty  days  before 
the  last  cessation  of  work,  the  burdjen  is  on  the  owner  to 
show  that  such  cessation  actually  occurred  and  it  is  not 
enough  to  show  that  it  might  have  occurred.  (Marble  Lime 
Co.  V.  Hotel  Co.,  supra.) 

Wilfully  false  claim  forfeits  lien.    The  statute. 

ConetruGtion  of. 

Sec.  994.  Section  1202  of  the  C.C.P.,  inter  alia,  pro- 
vides: 

"Any  person  who  shall  willfully  include  in  his  claim  filed 
under  section  1187,  work  or  materials  not  performed  upon 
or  furnished  for  the  property  described  in  the  claim,  shall 
forfeit  his  lien."  *  *  *  (See  chap.  I,  sec.  20,  supra,  for 
section  1202  in  full.) 

The  provisions  of  section  1202  just  quoted  are  penal  in 
their  character  and  must  not  only  be  strictly  construed,  but 
the  evidence  under  which  they  are  invoked,  should  be  clear 
and  convincing  that  the  violation  was  willful  and  inten- 
tional. (Schallert-Ganahl  L.  Co.  v.  Neal,  91  Cal.  362,  27  P. 
743.) 

It  was  held  accordingly,  in  the  last  case,  that  a  motion  for 
nonsuit  of  a  claimant's  suit  to  enforce  a  lien,  upon  the 
ground  that  he  knowingly  and  willfully  filed  a  notice  of  lien 
for  more  than  he  was  entitled  to,  and  sought  in  the  action 
to  receive  an  amount  in  excess  of  the  amount  actuallv  due, 
did  not  state  any  ground  of  forfeiture  specified  in  section 
1202. 

In  Pacific  Mutual  etc.  Co.  v.  Fisher,  106  Cal.  224,  235,  39 
P.  758,  one  of  the  claimants  alleged  in  his  complaint  that  as 
a  part  of  its  claim  it  had  performed  work  and  labor  upon 
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the  building  in  question  for  which  there  was  an  agreement 
to  pay  it  $123.85  in  addition  to  paying  for  the  materials 
which  it  had  furnished.  The  court  found  that  the  claimant 
furnished  the  materials  but  that  it  had  not  performed  any 
labor,  and  allowed  its  claim  for  materials  alone,  and  it  was 
urged  that  the  entire  claim  of  claimant  should  have  been 
rejected  by  reason  of  its  having  included  therein  the  claim 
for  such  labor,  but  the  Supreme  Court,  in  upholding  the 
claim,  said  that  the  provisions  of  section  1202  must  be 
strictly  construed  and  that  the  evidence  under  which  it  is 
invoked  should  be  clear  and  convincing  that  the  violation 
was  willful  and  intentional. 


Miestatemente  or  mistakes  not  within  tlie  stat- 
ute. 

Sec.  39tl.  Under  the  express  language  of  this  statute, 
in  order  to  work  a  forfeiture  of  the  lien,  the  work  and  mate- 
rials included  in  the  claim  of  lien,  must  have  been  so 
included  willfully  and  intentionally.  Therefore,  in  the 
absence  of  any  willful  intention,  a  claim  of  lien  will  not  be 
rejected  merely  because  it  was  filed  for  too  much.  (Barber 
V.  Reynolds,  44  Cal.  519.) 

Nor  because  the  claimant  has  included  too  much  mate- 
rial in  his  claim,  or  has  set  too  high  a  price  on  it.  In  such 
cases  the  claimant  has  the  right  to  recover  for  the  value  of 
80  much  of  the  material  as  was  actuallv  used  in  the  struc- 
ture  upon  which  the  lien  is  claimed.  (Harmon  v.  Railroad, 
86  Cal.  617,  25  P.  124;  s.  c.  22  P.  407,  23  P.  1024;  Barber  v. 
Reynolds,  supra.) 

Again,  the  fact  that  a  claim  of  lien  was  in  part  for  articles 
not  the  subject  of  lien,  will  not  vitiate  the  claim,  if  it  was 
not  willfully  false,  and  the  court  should  permit  the  claim- 
ant, by  proof,  to  make  the  necessary  segregation,  throw  out 
the  value  of  such  articles,  and  declare  a  lien  for  the  remain- 
der. (Gordon  Hardware  Co.  v.  Railroad  Co.,  86  Cal.  620,25 
P.  126;  s.  c.  22  P.  406,  23  P.  1025.) 
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Where  an  overstatement  of  the  amount  due  on  a  claim  of 
lien  for  materials  furnished  for  the  erection  of  buildings,  is 
upon  its  face,  a  mere  clerical  error,  it  will  not  invalidate  the 
lien.     (Snell  v,  Payne,  115  Cal.  219,  46  P.  1069.) 

Nor  where  there  is  a  mistaken  reference  to  the  date  of 
•completion  of  the  building.  (Slight  v.  Patton,  96  Cal.  384, 
31  P.  248.) 

But  in  all  cases  the  statements  in  the  claim,  in  all  essen- 
tial particulars,  must  be  true.  .  (Wagner  v.  Hansen,  103  Cal. 
104,  37  P.  195.) 


Chapter  X. 
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The  statute. 

See.  aee.  Section  1183  of  the  C.C.P.  provides  that  the 
persons  therein  named  shall  have  liens  upon  the  property 
upon  which  they  have  bestowed  labor,  or  for  which  they 
have  furnished  materials,  for  the  value  of  such  labor  done, 
and  materials  furnished,  and  that, 

"In  case  of  a  contract  for  the  work  between  the  reputed 
owner  and  his  contractor,  the  lien  shall  extend  to  the  entire 
contract  price,  and  such  contracts  shall  operate  as  a  lien  in 
favor  of  all  persons,  except  the  contractor,  to  the  extent  of 
the  whole  contract  price;  and  after  all  such  liens  are  satis- 
fied, then  as  a  lien  for  any  balance  of  the  contract  price  in 
favor  of  the  contractor.'* 
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Another  provision  of  the  same  section  is  that  such  con- 
tract when  the  price  thereof  exceeds  one  thousand  dollars, 
shall  be  in  writing,  subscribed  by  the  parties  and  that  such 
contract  or  a  memorandum  thereof,  shall,  before  the  work  is 
commenced,  be  filed  in  the  office  of  the  county  recorder, 
etc., 

'^otherwise  they  [it]  shall  be  wholly  void,  and  no  recovery 
shall  be  thereon  by  either  party  thereto;  and  in  such  case 
the  labor  done  and  materials  furnished  by  all  persons  afore- 
said, except  the  contractor,  shall  be  deemed  to  have  been 
done  and  furnished  at  the  personal  instance  of  the  owner 
and  they  shall  have  a  lien  for  the  value  thereof."  (See  sec. 
1,  for  sec.  1183  in  full.) 

Section  1184  also  provides  that, 

**in  case  such  contracts  [that  is,  original  contracts  whose 
price  exceeds  one  thousand  dollars]  and  alterations  thereof 
do  not  conform  substantially  to  the  provisions  of  this  sec- 
tion, the  labor  done  and  materials  furnished  by  all  persons, 
except  the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  and  request  of  the 
person  who  contracted  with  the  contractor,  and  they  shall 
have  a  lien  for  the  value  thereof."  (See  sec.  2  for  sec.  1184 
in  full.) 

Section  1202  contains  a  provision  in  nearly  the  same  lan- 
guage as  that  of  section  1183  above  quoted,  declaring  that 
if  the  contractor  and  owner  conspire  or  agree  that  the  writ- 
ten contract  shall  appear  to  show  the  price  less  than  it  really 
is,  the  contract  shall  be  wholly  void,  etc.  (See  sec.  20  for 
sec.  1202  in  full.) 

History  of  lei^ielation.    Prior  to  adoption  of  Code 

of  Civil  Procedure. 

See.  997.  By  section  1  of  the  lien  act  of  1850  (stat. 
1850,  211;  1850-3,  808)  a  lien  was  given  to  the  '^extent  of  the 
labor  done  or  materials  furnished,  or  for  both."  Under 
this  act  the  contract  did  not  operate  as  a  lien  in  favor  of 
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any  person,  but  if  there  was  a  contract,  the  liability  of  the 
owner  was  limited  to  the  contract  price,  or  to  the  amount 
due  thereon.     (Sees.  2,  3,  4  and  5.) 

Under  the  lien  act  of  1855  {stat.  1855,  150)  the  liability 
of  the  owner  was  expressly  limited  to  the  amount  which  he 
had  contracted  to  pay.     (Sec.  o.) 

The  lien  act  of  1856  (stat.  1856,  203)  while  it  changed 
somewhat  the  procedure  for  perfecting  liens,  did  not  alter 
the  prior  stiitute  as  to  the  amount  secured  by  the  liens. 
(Sec.  3.) 

In  1858  (stat.  1858,  225),  section  3  of  the  act  of  1856  was 
amended,  and  as  amended  provided  that  the  persons  therein 
named  should  have  liens  upon  the  building,  etc.,  regardless 
of  the  claims  of  the  contractor  against  the  owner  of  such 
building;  but  if  any  money  was  due,  or  to  become  due, 
under  the  contract  from  the  owner  to  the  contractor,  on 
being  served  with  a  notice  as  provided  in  a  preceding  sec- 
tion of  the  act,  the  owner  could  withhold  out  of  the  mouevs 
due ,  on  the  contract,  a  sufficient  sum  to  cover  the  liens 
claimed,  etc. 

Section  1  of  the  lien  act  of  1862  (stat.  1862,  384)  expressly 
limited  the  liens  to  the  extent  of  the  original  contract  price 
and  provided  that  the  contract  should  operate  as  a  lien  in 
favor  of  all  subcontractors,  laborers  and  materialmen.  If 
there  was  no  original  contract  then  lien-claimants  were 
entitled  to  liens  "to  the  full  extent  of  all  lab6r  performed 
upon,  or  materials  furnished,''  etc. 

Section  I  of  the  lien  act  of  1868  (stat.  1868,  589)  provided 
that  the  persons  therein  named  should  have  liens  "for  the 
work  or  labor  done  or  materials  furnished,"  and  in  case  of 
contracts,  that  the  original  contractor  should  be  entitled 
to  recover  only  such  amount  as  might  be  due  to  him, 
according  to  the  terms  of  the  contract,  after  deducting  all 
claims  of  other  parties  for  work  done  and  materials  fur- 
nished.    (Sec.  11.) 
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History  of  lei^ielation.     Since  adoption  of  Code 

of  Civil  Procedure. 

Sec.  998.  Section  1183  as  adopted  in  1872  provided 
that  every  person  performing  labor  upon  or  furnishing 
materials  to  be  used,  etc.,  should  have  a  lien  for  the  work 
or  labor  done  or  materials  furnished,  but  that  the  aggre- 
gate amount  of  such  liens  should  not  exceed  the  amount 
which  the  owner  would  be  otherwise  liable  to  pay. 

By  the  amendment  to  this  section  in  1874  (amdts.  1873-4, 
106,)  the  provision  of  the  original  section  that  the  aggregate 
amount  of  the  liens  must  not  exceed  the  amount  which  the 
owner  would  be  otherwise  liable  to  pay,  was  stricken  out. 

The  same  section  was  again  amended  in  1880  (amdts. 
1880,  63)  and  as  amended  provided  that  the  persons 
therein  named  should  have  liens  "for  the  value  of  such 
labor  done  and  materials  furnished,"  and  that  such  liens 
should  not  be  affected  "by  the  fact  that  no  money  is  due,  or 
to  become  due,  on  any  contract  made  by  the  owner  with 
any  other  party." 

In  Latson  v.  Nelson,  11  Pac.  C.  L.  J.  589,  this  provision 
was  held  unconstitutional.  It  was  there  said  that  the 
amendment  enlarged  and  extended  the  provisions  of  sec- 
tion 15,  article  XX  of  the  constitution  of  1879  in  that  it 
made  the  owner  liable  beyond  the  terms  and  limits  of  his 
valid  contract  and  that  the  legislature  had  not  the  power 
to  enact  such  a  law. 

In  1885  (stat.  1885,  143)  this  section  was  again  amended 
by  striking  out  the  provision  that  the  liens  should  not  be 
affected  by  the  act  that  no  money  was  due  or  would  become 
due  on  the  contract  between  the  owner  and  any  other  party, 
and  substituted  the  provision  which  has  been  quoted  in 
section  296,  of  this  chapter. 

The  present  statute,  with  reference  to  the  matter  under 
consideration,  stands  upon  the  amendment  of  1885. 


Amount  Secured  by  Lien.         §299         319 

Comments   on  statute.    Division   of   subject. 

Sec.  399.  The  lien  law,  as  we  have  already  pointed 
out  (chap.  VI,  sec.  96,  supra,)  gives  liens  to  lien-claimants 
upon  the  property  upon  which  they  have  bestowed  labor,  or 
for  which  they  have  furnished  materials,  and  also  upon  the 
interest  in  the  land  of  the  contracting-owner  upon  which 
the  building  or  other  structure  is  situated,  provided  such 
person  had  any  interest  in  the  land.     (Sec.  102,  supra.) 

The  statute  does  not,  however,  make  the  **owner"  per- 
sonally liable  to  lien-claimants  for  their  work  or  materials 
done  for  or  furnished  to  the  original  contractor,  and  no 
contractual  relations  exist  at  all  between  the  owner  and 
the  laborers  and  materialmen  of  the  original  contractor. 
(Bowen  v.  Aubrey,  22  Cal.  566;  Downing  v.  Graves,  55  CaL 
544;  Lumber  Co.  f.  Schmidt,  74  Cal.  625,  16  P.  516;  sees. 
361,  364,  infra,) 

In  view  of  this  fact,  the  design  of  the  statute  is  to  make 
the  property  of  the  person  who  receives  the  benefit  of  the 
work,  or  of  the  materials,  of  lien-claimants,  that  is,  the  prop- 
erty of  the  contracting-owner,  security  for  the  payment  of 

the  claims  of  such  lien-claimants,  and  it,  therefore,  provides 
that  where  there  is  no  original  contract,  or  no  direct  con- 
tract between  the  lien-claimants  and  the  owner,  the  price 
of  which  is  not  expressly  agreed  upon  or  otherwise  fixed  in 
amount,  such  lien-claimants  shall  have  liens  upon  the 
property  upon  which  they  bestowed  their  labor  or  for  which 
they  furnished  their  material,  *'for  the  value  of  such  labor 
done  and  materials  furnished.'*  (Section  1183.) 

The  subject  under  consideration  will  therefore  be  pre- 
sented under  the  following  heads: 

1.  The  amount  secured  by  lien  where  there  is  no  original 
contract,  or  any  other  contract  whose  price  is  agreed  upon 
or  otherwise  fixed; 

2.  The  amount  secured  by  lien  where  the  original  con- 
tract is  wholly  void  under  section  1183,  or  in  violation  of 
section  1184,  or  otherwise  void  or  in  violation  of  the 
statute; 

3.  The  amount  secured  by  lien  where  there  is  a  valid 
original  contract. 
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Where   there   is   no  orii^inal  or   other  contract 

the  price  of  which  is  fixed. 

Sc€'.  300.  Where  there  is  no  original  contract  and  also 
where,  in  any  case,  the  price  to  be  paid  for  the  labor  or  the 
materials  has  not  been  expressly  agreed  upon,  or  otherwise 
fixed  by  the  parties,  the  amount  secured  by  all  liens  is  the 
value  of  the  work  done  or  the  materials  furnished.     Section 

1183  expressly  so  provides,  that  is  to  say,  that  section  pro- 
vides generally  that  the  persons  therein  named  shall  have 
liens  for  the  value  of  their  labor  done  or  of  their  materials 
furnished. 

Because  there  is  no  original  contractor,  it  does  not  follow 
that  there  may  not  be  contracts  for  labor  or  materials.  The 
owner  may  construct  his  own  buildings,  and  for  this  .pur- 
pose, he  may  directly  employ  laborers  to  perform  the  work 
upon,  and  contract  directly  with  materialmen  to  furnish 
materials  for  such  building.  In  such  cases  the  price  to  be 
paid  for  the  labor  or  the  materials,  if  expressly  agreed  upon 
by  the  parties,  is  the  limit  of  the  amount  for  which  liens 
can  be  enforced  against  the  property  of  the  owner.  Such 
contracts,  like  original  contracts,  measure  the  rights  of  the 
contracting  lien-claimant,  and  he  can  enforce  his  lien  for 
the  amount  only  which  is  due  and  unpaid  according  to  the 
terms  of  his  contract. 

Where  original  contract  is  void  or  in  violation 
of  the  statute.    Orii^inal  contractor. 

Sec.  30I.  If  the  original  contract  is  void  under  sec- 
tions 1183  or  1202  of  the  C.C.P.,  or  in  violation  of  section 

1184  of  the  same  code,  the  original  contractor  is  not 
entitled  to  a  lien  at  all.  In  such  cases  the  statutes  expressly 
excepts  him  from  those  to  whom  it  gives  the  right  to  liens. 
(See  sees.  70,  71,  296  supra.) 
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Where  the  original  contract  is  void  or  in  viola- 
tion of  the  statute.  Laborers  and  material- 
men. 

Sec.  303.  AVhere  the  original  contract  is  void  or  in 
violation  of  the  statute,  the  labor  done  and  materials  fur- 
nished by  all  persons  except  the  original  contractor,  are 
deemed  to  have  been  done  and  furnished  at  the  personal 
instance  of  the  owner,  or  the  person  who  contracted 
with  the  contractor,  and  by  the  statute,  lien-claimants  other 
than  the  contractor  are  given  liens  for  the  value  of  such 
labor  and  materials.  (See  sees.  1183  and  1184  quoted, 
sec.  296,  supra.) 

Where  the  original  contract  is  invalid,  subcontractors, 
materialmen  and  laborers  are,  for  the  purposes  of  the  lien 
law,  deemed  to  have  contracted  directly  with  the  owner, 
and  they  may  enforce  their  liens  against  the  property  of 
the  owner  for  the  value  of  their  work  and  materials,  though 
they  cannot  recover  against  him  personally.  (Southern 
Cah  L.  Co.  V.  Schmidt,  74  Cal.  625,  16  P.  516;  Kellogg  v. 
Howes,  81  Cal.  170,  22  P.  509;  Lumber  Co.  v,  Gottschalk, 
81  Cal.  641,  22  P.  860;  Willamette  etc.  Co.  v.  College  Co., 
94  Cal.  229,  29  P.  629.) 

In  such  cases  the  contract  is  not  the  measure  of  the 
amount  of  liens  which  can  be  enforced  against  the  property 
of  the  owner.  By  the  provisions  of  sections  1183  and  1202 
the  contract  is  "wholly  void,"  and  there  is  therefore  no  con- 
tract in  existence.  By  the  provisions  of  section  1184,  what- 
ever may  be  the  other  effects  of  a  failure  to  have  the  con- 
tract meet  the  re(iuirements  of  that  section,  it  is  certain 
that  for  the  purpose  of  measuring  the  amount  of  liens 
which  can  be  enforced  against  the  property  of  the  owner,  a 

violation  of  the  latter  section  differs  in  no  respect  from  a 
violation  of  the  former,  and  that,  under  either  section,  liens 
of  subcontractors,  materialmen  and  laborers  can  be 
enforced  against  the  property  of  the  contracting-owner  only 
for  the  value  of  the  work  done  and  materials  furnished 
irrespective  of  the  price  of  the  void  or  invalid  contract. 
(Dunlop  V.  Kennedy,  102  Cal.  443,  36  P.  765,  s.  c.  34  P.  02.) 

Liens  of  Mechanics  '11 


322  §303  Liens  of  Mechanics. 

Where  there  is  valid  orii^inal  contract  all  liens 
are  limited  to  amount  due  and  unpaid  thereon. 

Sec.  SOS.  Where  there  is  a  valid  original  contract, 
section  11 83  provides  that  the  contract  shall  operate  as  a 
lien  in  favor  of  all  persons,  except  the  contractor,  "to  the 
extent  of  the  contract  price,  and  after  all  such  liens  are  sat- 
isfied, then  as  a  lien  for  any  balance  of  the  contract  price  in 
favor  of  the  contractor;"  and  section  1193  of  the  same  code 
provides  that  **the  contractor  shall  be  entitled  to  recover 
upon  a  lien  filed  by  him  only  such  amount  as  may  be  due 
to  him  according  to  the  terms  of  his  contract,  after  deduct- 
ing all  claims  of  other  parties  for  work  done  and  materials 
furnished."     (For  sec.  1193  in  full  see  sec.  11,  supra.) 

The  statutes,  it  will  be  observed,  apply  to  all  contracts 
between  the  owner  and  his  contractor,  that  is  to  say,  to  con- 
tracts which  are  required  to  be  filed  for  record  as  well  as  to 
those  which  are  not  required  to  be  filed  for  record.  (Den- 
nison  v.  Burrell,  119  Cal.  180,  51  P.  1;  see  Schmid  v.  Busch, 
97  Cal.  184,  31  P.  893.) 

Section  1183  makes  the  contract  a  lien  to  the  extent  of 
the  contract  price.  Part  of  the  contract  price  may,  how- 
ever, have  been  paid  by  the  owner  prior  to  the  time  when 
the  claimant  served  notice  to  intercept  the  price  in  the 
hands  of  the  owner  or  when  the  claimant  filed  his  claim  of 
lien.  In  such  cases  the  uniform  rule  has  been  that  liens 
against  the  property  of  the  owner  could  be  enforced  only 
for  the  amount  unpaid  upon  the  contract  according  to  its 
terms.  In  Dore  v.  Sellers,  27  Cal.  588,  it  was  held  that 
liens  could  not  be  enforced  for  ^n  amount  exceeding  the 
sum  to  become  due  the  contractor  from  the  owner;  that 
employees  of  the  contractor  could  enforce  their  liens  for  the 
amount  due  them  from  the  contractor  if  the  same  did  not 
exceed  the  sum  for  which  the  contractor  had  a  lien;  but  if 
the  contractor  had  paid  his  subcontractor  according  to  the 
terms  of  his  contract  with  him,  and  had  not  made  prema- 
ture payments,  the  employees  of  the  subcontractor  were  not 
entitled  to  demand  anything  from  the  contractor  or  owner. 
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In  such  cases  the  employees  of  the  subcontractor  could  not 
intercept  any  money  due  from  the  owner  to  the  contractor, 
nor  could  they  enforce  the  lien  of  the  contractor  for  any  of 
the  same,  beyond  what  was  due  from  the  contractor  to  the 
subcontractor  at  the  time.  (See  Davis  v.  Livingston,  29 
Cal.  283;  Blythe  v.  Poultney,  31  Cal.  234;  Knowles  v.  Joost, 
13  Gal.  620.) 

And  this  rule  applies  although  the  joint  contractors 
apportion  the  job  and  compensation  therefor  among  them- 
selves by  a  written  contract  to  which  the  owner  is  not  a 
party.  In  such  case  it  is  no  defense  to  an  action  of  a 
materialman  to  enforce  a  lien  for  materials  furnished  one 
joint  contractor,  that  when  notice  was  given  there  was  noth- 
ing due  the  contractor  furnished  under  the  apportionment. 
(Davis  V.  Livingston,  supra.) 

The  same. 

Sec.  304.  The  rule  was  also  laid  down  in  Renton  v, 
Conley,  49  Cal.  185,  that  if  the  owner  of  the  building  made 
payments  to  the  original  contractor  in  good  faith,  under 
and  in  pursuance  of  the  contract  with  the  original  con- 
tractor, before  receiving  notice,  either  actual  or  construct- 
ive, of  liens  claimed  by  materialmen  or  laborers,  such 
materialmen  or  laborers  could  not  enforce  liens  on  the 
building  for  sums  exceeding  the  balance  due  on  the  contract 
when  the  notice  was  given.  (See  McAlpin  v.  Duncan,  16- 
Cal.  127;  Bowen  v.  Aubrey,  22  Cal.  571.) 

Or  thereafter  to  become  due.  (Davis  v.  Livingston,  29 
Cal.  283;  Blythe  v.  Poultney,  31  Cal.  234;  Shaver  v.  Mur- 
dock,  36  Cal.  293.) 

The  amendment  in  1874  to  section  1183  did  not  change 
the  rule  laid  down  in  these  cases.  (Wells  v.  Cahn,  51  Cal. 
423;  Dingley  v.  Green,  54  Cal.  333;  Willamette  etc.  Co.  v. 
College  Co.,  94  Cal.  229,  237,  29  P.  629.) 

In  Dingley  v.  Green,  supra,  it  was  held  that  the  liens  of 
employees  of  the  original  contractor  were  enforceable  only 
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to  the  extent  of  the  amount  due  on  the  original  contract 
and  in  subordination  to  its  terms;  and  if  the  contractor 
failed  to  perform  his  contract  or  had  performed  it  in  part 
only,  and  there  was  nothing  due  to  him  according  to  its 
terms,  or  if  he  had  performed  and  been  fully  paid,  before 
notice  of  liens,  his  employees  were  not  entitled  to  enforce 
liens  against  the  property  of  the  owner.  (See  sec.  307  et 
scq.f  injra.) 

Where  a  building  is  constructed  under  a  contract  no  lien 
exists  in  favor  of  one  who  furnished  materials  to  a  subcon- 
tractor beyond  the  amount  due,  or  to  become  due,  from  the 
owner  to  the  original  contractor  (Whittier  v.  Hollister,  64 
Cal.  283,  30  P.  486),  and  the  same  rule  applies  to  all  per- 
sons furnishing  labor  or  materials.  (See  Turner  v,  Stren- 
zel,  70  Cal.  28,  11  \\  389;  Latson  i\  Nelson,  11  Pac.  C.  L.  J. 
589;  O'Donnel  v.  Kramer,  65  Cal.  353,  4  P.  204;  Kellogg  v. 
Howes,  81  Cal.  170,  22  P.  509;  Rosenkranz  v.  Wagner,  62 
Cal.  151;  Gibson  v.  Wheeler,  110  Cal.  243,  42  P.  810;  Den- 
nison  v.  Burrell,  119  Cal.  180,  51  P.  1;  Henley  v.  Wads- 
Avorth,  38  Cal.  350;  Shaver  v.  Murdock,  36  Cal.  298;  Greig 
V,  Riordan,  99  Cal.  316,  319,  33  P.  913;  sec.  77,  supra); 
unless  the  owner  completes  the  building  for  less  than  the 
-contract  price.  (Wiggins  v.  Bridge,  70  Cal.  437,  11  P.  754; 
Dennison  v.  Burrell,  supra;  sec.  80,  supra]  sec.  311  infra.) 

If,  however,  the  owner  makes  premature  payments  of  the 
price,  liens  may  be  enforced  to  the  extent  of  the  money  thus 
prematurely  paid.  (Walsh  v.  McMenomy,  74  Cal.  356,  16 
P.  17.) 

The  same. 

Sec.  305.  Where  subcontractors,  materialmen  and 
laborers  fail  to  give  the  notice  provided  for  by  section  1184 
by  which  the  contract  price  may  be  intercepted  in  the 
hands  of  the  owmer,  and  the  owner  makes  payments  of  the 
price  to  the  contractor  according  to  the  terms  of  the  con- 
tract between  them,  the  amount  of  the  price  which  may  be 
subjected  to  their  liens  is  the  twenty-five  per  cent,  thereof, 
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required  to  be  retained  for  thirty-five  days.  (Dunlop  v.. 
Kennedy,  34  P.  92,  overruled  in  s.  c.  102  Gal.  443,  but  not 
on  this  point.     See  sec.  307  et  seq.,  infra.) 

But  where  the  contract  is  one  not  within  the  provisions 
of  section  1184  with  reference  to  stipulations  of  the  price  in 
the  contract,  and  the  owner  pays  the  full  price  to  the  con- 
tractor in  accordance  with  the  terms  of  the  contract,  before 
receiving  notice  from  laborers  and  materialmen,  under  sec- 
tion 1184,  intercepting  the  price  in  his  hands,  there  is  no- 
amount  of  the  price  available  for  liens,  nor  can  the  property 
of  the  owner  be  subjected  to  liens.  (Lumber  Co.  v.  Cum- 
mings,  86  Cal.  22,  24  P.  814.) 

And  where  there  are  separate  original  contracts  for  dif- 
ferent departments  of  the  whole  work,  laborers  and  mate- 
rialmen under  any  one  of  the  original  contractors,  are 
entitled  to  liens  to  the  extent  only  of  the  owner^s  liability 
under  the  contract  with  such  contractor.  (Pacific  etc.  Co. 
V.  Fisher,  106  Cal.  224,  39  P.  758.) 

(As  to  the  right  ^of  attorney's  fee  in  excess  of  contract 
price,  see  sec.  453,  infra.) 

Amount  determined  as  of  time  when  lien  is  filed  or 
notice  ^iven.  Limited  to  amount  stated  in 
claim  of  lien. 

Sec.  300.     A  claimant  whose  claim  is  valid  is   entitled 

to  have  it  declared  good  to  an  amount  not  exceeding  the 

amount  of  the  contract  price  in  the  hands  of  the  contracting- 

owner  when  the  claim  of  lien  is  filed.  (Harmon  v.  Railroad, 

86  Cal.  617,  25  P.  124,  s.  c.  22  P.  407,  2S  P.   1024;  Turner 

v.  Strenzel,  70  Cal.  28,  1 1  P.  389;  Davis  v.  Livingston,  29  CaL 

283,  291-2;  Renton  v.  Conley,  49  Cal.  185;  Hooper  v.  Flood, 

54  Cal.  333.) 

Where,  however,  notice  of  the  claim  is  given,  the  amount 
for  which  the  lien  may  be  enforced,  is  determined  as  of  the- 
time  of  such  notice.  (Dunlop  u.  Kennedy,  34  P.  92,  over- 
ruled in  s.  c.  102  Cal.  443,  but  not  on  this  point;  Knowles  v. 
Joost,  13  Cal.  620.) 
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The  claim  of  lien  must  be  filed.  If  it  is  not  filed  such 
failure  deprives  the  lien-claimant  of  his  right  to  any  lien  at 
all.     (See  sec.  259,  supra,) 

And  when  the  claim  is  filed  the  amount  stated  in  the 
claim  is  the  limit  for  which  it  can  be  enforced  against  the 
property  of  the  owner.  (See  sec.  219,  supra,  section  1188  of 
the  C.C.P.,  sec.  6,  supra.) 


Abandonment   or  failure   to   perform   contract. 
Amount  applicable  to  liens.    The  statute. 

Sec.  aor.     Section  1200  of  the  C.C.P.  reads  as  follows: 

"In  case  the  contractor  shall  fail  to  perform  his  contract 

in  full,  or  shall  abandon  the  same  before  completion,  the 

portion  of  the  contract  price  applicable  to  the  liens  of  other 

persons  than  the  contractor  shall  be  fixed  as  follows: 

"From  the  value  of  the  work  and  materials  already  done 
and  furnished  at  the  time  of  such  failure  or  abandonment, 
including  materials  then  actually  delivered  or  on  the 
ground,  which  shall  thereupon  belong  to  the  owner,  esti- 
mated as  near  as  may  be  by  the  standard  of  the  whole  con- 
tract price,  shall  be  deducted  the  payments  then  due  and 
actually  paid,  according  to  the  terms  of  the  contract  and 
the  provisions  of  sections  11 83  and  1184,  and  the  remainder 
shall  be  deemed  the  portion  of  the  contract  price  applicable 
to  such  liens."  (For  notes,  etc.  to  this  section,  see  sec.  J 8, 
supra,) 

Rule  prior  to  enactment  of  section  1200. 

Sec.  S08.  Prior  to  the  enactment  in  1885  of  section 
1200  the  rule  had  been  laid  down  by  the  decisions,  that  the 
right  of  the  original  contractor  to  a  lien  depended  upon  his 
substantial  performance  of  his  contract,  and  that,  therefore, 
if  he  failed  substantially  to  perform  his  contract,  or  aban- 
doned the  same  before  its  substantial  completion,  he  was 
not  entitled  to  a  lien.     (See  sec.  72  et  seq,,  supra,) 
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The  rule  had  also  been  laid  down  that  if,  according  to 
the  terms  of  the  original  contract,  there  was  nothing  due  to 
the  original  contractor  at  the  time  claims  of  lien  were  filed 
for  record  or  notice  given,  there  could  be  no  liens  either  in 
favor  of  the  original  contractor  or  of  his  subcontractors, 
laborers  or  materialmen;  for,  it  was  said,  if  tjiere  is  no  exist- 
ing lien  on  the  original  contract,  none  exists  on  the  sub- 
sidiary contracts  of  laborers  and  materialmen.  (See  sees. 
76,  77,  supra,) 

It  had  also  been  declared  that  if  the  contractor  failed 
substantially  to  perform  his  contract,  or  abandoned  the 
same  before  its  substantial  completion,  his  subcontractors, 
laborers  and  materialmen  were  not  entitled  to  liens  unless, 
according  to  the  terms  of  the  original  contract,  there  was,  at 
the  time  of  such  failure  or  abandonment,  something  due  to 
the  original  contractor  on  the  contract  price  from  the 
owner,  or  unless  the  owner,  if  he  chose  so  to  do,  completed 
the  building,  etc.,  at  a  less  amount  than  the  balance  of  the 
contract  price.     (See  sec.  80,  supra.) 

Rule  under  section  1200. 

Sec.  309.  Section  1200  it  would  seem,  has  changed  the 
rules  mentioned  in  the  next  preceding  section  of  this  chap- 
ter. Under  the  rules  just  mentioned,  if  the  original  con- 
tractor failed  substantially  to  perform  his  contract,  or 
abandoned  the  same  before  its  substantial  completion,  no 
person  was  entitled  to  a  lien  unless,  according  to  the  terms 
of  the  contract,  there  was  something  due  on  the  contract 
price  to  the  contractor  from  the  owner  at  the  time  of  such 
abandonment.  Under  these  rules  it  might  as  it  often  did 
happen,  under  a  contract  providing  for  the  payment  of  the 
price  in  installments  upon  the  completion  of  the  specified 
portions  of  the  work,  that  the  contractor  abandoned  the 
work  after  the  partial  completion  of  a  specified  portion  of 
the  work.  In  such  case,  the  prior  installments  of  the  price 
having  been  paid,  there  would  be  nothing  due  to  the  orig- 
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inal  contractor  from  the  owner,  and,  therefore,  he  would 
not,  nor  would  any  other  person,  be  entitled  to  a  lien  against 
the  property  of  the  owner  for  the  work  done  and  materials 
furnished  towards  the  partial  completion  of  the  specified 
portion  of  the  work.  Under  this  rule,  and  in  the  case 
stated,  the  owner  would  gain  and  the  lien-claimants  would 
lose,  the  value  of  the  work  and  materials  furnished  for  that 
part  of  the  specified  portion  of  the  work  which  was  partially, 
but  not  fully  or  substantially,  completed. 

Under  section  1200,  however,  a  different  result  is 
reached.  If,  in  the  case  stated,  the  whole  price  was 
made  payable  in  four  installments  of  $500  each,  the 
three  first  payable  upon  the  completion  of  specified 
portions  of  the  work  and  the  last  thirty-five  days 
after  final  completion  thereof,  and  the  original  contractor 
abandoned  the  work  after  the  substantial  completion  of  the 
two  first  specified  portions  for  which  he  received  payment, 
and  the  partial  completion  of  the  third,  the  portion  of  the 
contract  price  with  which  the  property  of  the  owner  may  be 
charged  with  liens  of  all  persons,  except  the  original  con- 
tractor (assuming  that  the  installments  made  are  the  value 
of  the  work  done,  and  materials  furnished,)  is  the  value  of 
the  work  done  and  materials  furnished  for  the  third  speci- 
fied portion  of  the  work. 

Let  it  be  assumed  that  the  value  of  the  work  done  and 
materials  furnished,  at  the  time  of  such  abandonment, 
including  materials  already  delivered  or  on  the  ground, 
estimated  by  the  standard  of  the  whole  contract  price,  is  the 
sum  of  $1250.  The  payments  already  made  amount  to  $1000. 
Then,  according  to  the  provisions  of  section  1200,  the 
amount  available  for  the  liens  of  all  persons,  other  than  the 
original  contractor,  is  the  difference  between  these  two 
sums,  or  $250. 
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Constitutionality  of  section  1200. 

Sec.  310.  The  effect  of  section  1200  is,  in  all  cases 
coming  within  its  provisions,  to  charge  the  property  of  the 
owner  with  liens  of  persons  other  than  the  owner  to 
the  extent  in  value  of  the  work  actually  done  or  of  the 
materials  actually  furnished  by  them  measured  always  by 
the  standard  of  the  contract  price.  If  the  effect  was  to 
charge  the  property  of  the  owner  with  such  liens  beyond 
the  limit  of  the  contract  price,  it  would  according  to  all  of 
the  authorities,  be  unconstitutional.  (See  sees.  32,  33  et  seq.^ 
130,  303-305,  supra.) 

It  will  be  observed  that  the  statutory  method  of  deter- 
mining the  amount  for  which  liens  may  be  claimed  against 
the  property  of  the  owner  adopts  the  contract  price  as  the 
standard.  It  provides  that  from  the  value  of  the  work  and 
materials  done  and  furnished,  at  the  time  of  such  failure 
or  abandonment,  including  materials  then  actually  delivered 
or  on  the  ground,  which  shall  thereupon  belong  to  the 
owner,  estimated  as  near  as  may  be  by  the  standard  of  the 
whole  contract  price,  shall  be  deducted  the  payments  then 
due  and  actually  paid,  according  to  the  terms  of  the  con- 
tract and  the  provisions  of  sections  1183  and  1184,  and  the 
remainder  shall  be  deemed  the  portion  of  the  contract 
price  applicable  to  such  liens. 

This  section,  therefore,  in  so  far  as  it  gives  liens  against 
the  property  of  the  owner,  does  not  contravene  the  consti- 
tutional principle  that  the  contract  price  is  the  measure  of 
the  owner's  liability. 

There  is  another  rule  declared  in  a  long  line  of  decisions 
that  where  there  is  nothing  due  to  the  contractor  from  the 
owner,  according  to  the  terms  of  the  contract  between 
them,  neither  the  contractor  nor  his  subcontractors, 
laborers  or  materialmen  can  enforce  liens  against  the  prop- 
erty of  the  owner.     (Sees.  75,  77,  supra.) 

According  to  the  general  law  of  contracts,  a  contractor 
who  voluntarily  abandons  or  who  fails  substantially  to  per- 
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form  his  building  contract,  cannot  recover  upon  such  con- 
tract, or  at  all.     (See  sees.  72,  80,  supra.) 

Section  1200,  therefore^  presents  the  legal  anomaly  of 
subjecting  the  property  of  the  owner  to  liens  in  cases  where 
he  is  under  no  personal  liability  upon  his  contract  to  the 
original  contractor.  And  if  a  personal  liability  on  the  part 
of  the  contracting-owner  to  the  contractor  is  a  constitu- 
tional prerequisite  to  the  right  to  subject  his  property  to 
liens,  then,  clearly  section  1200  is  unconstitutional.  But 
it  is  believed  there  is  no  such  constitutional  prerequisite. 
Under  the  statute  of  California  the  contractor  is  the  agent 
of  the  owner  for  all  the  purposes  of  the  lien  law,  and  while, 
in  the  cases  provided  for  by  section  1200,  there  may  be  no 
personal  liability  upon  the  contract  on  the  part  of  the 
owner  to  the  contractor,  yet,  by  virtue  of  the  statute,  the 
owner  is  brought  into  contractual  relations  wdth  lien-claim- 
ants.    (Phillips  Mec.  Liens,  sec.  141  etseq.,  2nd  ed.) 

Section  1200  does  not,  in  effect,  differ  from  the  provisions 
of  section  1183  which  give  liens  to  all  persons  except  the 
contractor  where  the  contract  fails  to  conform  to  the 
requirements  of  that  section,  (see  sec.  137  et  seq.])  nor, 
from  the  provisions  of  the  same  section  which  give  liens 
for  the  "value*^  of  labor  performed  and  materials  furnished; 
nor  from  the  provisions  of  section  1187  which  declare  that 
cessation  from  labor  for  thirty  days,  etc.,  upon  any  contract, 
etc.,  shall  be  deemed  equivalent  to  a  completion  thereof  for 
the  purposes  of  the  lien  law;  nor  from  a  law  which  estab- 
lishes a  rule  of  damages  in  a  like  case. 

Scope  of  section  1200. 
Sec.  SI  I.  The  provisions  of  section  1200  can  be 
invoked  in  those  cases  only  where  there  is  an  original  con- 
tract. It  is  designed  for  the  protection  of  subcontractors 
and  the  laborers  and  materialmen  of  the  contractor,  and 
where,  therefore,  there  are  no  lien-claimants  of  the  classes 
last  named,  there  are  no  facts  to  wjiich  the  provisions  of 
this  section  are  applicable. 
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Again,  this  section  applies  only  to  cases  where  the  origi- 
nal contractor  fails  to  perform  his  contract  **in  full,"  or 
abandons  the  same  before  completion. 

Where  the  contractor  leaves  the  work  without  cause  it  is 
an  abandonment  of  tlie  contract  within  this  section  and  the 
rights  of  materialmen  and  subcontractors  will  be  measured 
by  its  provisions.  (Golden  Gate  L.  Co.  v.  Sahrbracher,  105 
Cal.  114,  38  P.  635;  see  sec.  202,  supra.) 

But  where  the  contractor  abandons  the  work  and  the 
owner  completes  the  building  or  structure  called  for  by  the 
original  contract  in  accordance  with  its  terms,  it  would 
seem  not  to  be  an  abandonment  within  the  meaning  of 
section  1200. 

In  Dennison  v.  Burrell,  119  Cal.  180,  51  P.  1,  the  rule 
was  laid  down  that  the  liens  of  mechanics  and  materialmen 
could  not  be  claimed  for  a  greater  amount  than  the  sum 
due  and  unpaid  to  the  contractor;  and  if  nothing  was  due 
to  the  contractor  at  the  time  of  his  abandonment  of  the 
contract,  and  he  was  to  be  paid,  by  the  terms  of  his  con- 
tract, only  upon  the  completion  of  the  building,  liens  could 
not  be  claimed  for  a  proportional  part  of  the  contract  price 
earned  at  the  date  of  the  abandonment  by  the  contractor, 
unless  the  owner  completed  the  building  for  less  than  the 
contract  price.  (See  sees.  78,  80,  supra;  Wiggins  v.  Bridge, 
70  Cal.  11  P.  754.) 

In  Dennison  v.  Burrell,  supra,  no  mention  is  made  of 
section  1200.  The  facts,  however,  were  that  the  owner 
completed  the  building  substantially  as  called  for  by  the 
contract,  and,  therefore,  it  must  be  held  either  that  the 
facts  of  this  case  did  not  amount  to  an  abandonment 
within  section  1200,  or  that  the  decision  is  at  variance  with 
its  provisions.  It  would  seem,  however,  that  section  1200 
does  not  apply  to  a  case  where,  as  in  the  decision  referred 
to,  the  owner  upon  the  abandonment  of  the  contract  by  the 
contractor,  completes  the  building  in  substantial  conformity 
with  the  terms  of  the  contract. 
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The  Statute. 

Set!.  31sl.      Section    1186  of   the    C.C.P.  reads   as   fol- 

lows: 

*'The  liens  provided  for  in  this  chapter  are   preferred   to 

any 

Lien, 

Mortgage,  or 
Other  incumbrance, 

which  may  have  attached  subsequent  to  the  time  when  the 

building,  improvement,  or  structure  was  commenced,  work 

done,  or  materials  were  commenced  to  be  furnished;  also  to 

any 

Lien, 

Mortgage,  or 
c]     Other  incumbrance 

of  which  the  lien-holder   had   no   notice,   and  which   was 
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unrecorded   at    the   time   the   building,  improvement,    or 
structure  was  commenced,  work  done,  or  the  materials  were 
commenced  to  be  furnished."     (For  notes  to  this   section, 
see  chap.  I,  sec.  4,  supra.) 

Commente  on  statute.     Division  of  subject. 

Sec.  313.  Section  1186  of  the  C.C.P.  gives  priority  to 
the  liens  of  mechanics  in  two  classes  of  cases.  First,  where 
the  lien,  mortgage  or  other  incumbrance  attaches  sub- 
sequently to  the  time  when  the  lien  of  the  mechanic 
attaches,  and  secondly,  where  the  lien-claimant  has  no 
notice,  at  the  time  his  lien  attaches,  of  an  unrecorded  lien, 
mortgage  or  other  incumbrance. 

In  the  first  class  of  cases  the  sole  fact  which  determines 
the  priority  of  the  one  lien  over  the  other  is  the  time  at 
which  the  respective  liens  attached,  and  in  the  second,  the 
facts  which  determine  the  priority  of  the  one  lien  over  the 
other  are  notice  or  lack  of  notice  by  the  mechanic  of  an 
unrecorded  lien,  at  the  time  his  lien  attached  to  the 
property. 

The  time  at  which  the  respective  liens  attach  is,  there- 
fore, made  the  test  in  both  cases,  by  which  to  determine  the 
priority  of  the  one  over   the  other. 

The  subject  of  this  chapter  will,  therefore,  be  presented 
under  the  heads  of 

1  Time  when  the  lien  attaches,  and  herein  and  firstly  of 
the  rule  of  relation,  and 

2  Notice  of  unrecorded  lien. 

Time  when  lien  attaches.    Rule  of  relation. 

Sec.  314.  Section  1183  gives  the  right  to  liens.  Sec- 
tion  1187  requires  persons  who  are  entitled  to,  and  who 
claim  such  liens,  to  file  their  claims  therefor,  within  certain 
specified  times.  Section  1186  prescribiBS  the  time  when 
liens,  claims  for  which  have  been  filed  with  the  proper  offi- 
cer in  due  form  and  within  i)roper  time,  shall  attach. 
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Under  section  1186  the  lien  attaches  as  of  the  time  when 
the  building,  etc  ,  was  commenced,  work  done,  or  materials 
were  commenced  to  be  furnished.  It  is  clear  however,  that 
the  mere  commencement  of  the  building,  or  the  work,  etc., 
gives  but  an  inchoate  right  to  a  lien.  Unless,  under  this 
section,  the  lien-claimant  is  entitled  to  a  lien  and  perfects 
his  right  thereto  by  filing  his  claim  therefor,  no  lien 
attaches  at  all.  When,  however,  the  claim  in  such  case  is 
filed,  the  lien  attaches,  as  it  is  said  in  the  decisions,  by  rela- 
tion as  of  the  time  when  the  building  or  the  work,  etc.,  was 
commenced.  This  has  been  the  rule  under  all  of  the  lien 
acts  of  this  state.  (Soule  v.  Dawes,  7  Cal.  576;  Tuttle  v. 
Montford,  7  Cal.  358;  Crowell  v.  Gilmore,  13  Cal.  55;  Pres- 
ton V.  Sonora  Lodge,  39  Cal.  116;  McCrea  v,  Craig,  23  Cal. 
521.) 

In  some  of  the  earlier  decisions  a  distinction  was  made 
between  contractors  and  subcontractors  (materialmen,  etc.)^ 
the  court  holding  that  the  lien  of  the  former  attached  as  of 
the  time  of  the  commencement  of  the  work,  and  those  of 
the  latter  as  of  the  time  when  notice  was  given.  There  is  no 
such  distinction  under  the  present  law.  The  question  is  one 
solely  of  priority,  and  section  1186  establishes  the  rule  for 
all  cases  falling  within  its  provisions  and  for  valid  as  well 
as  for  void  contracts.  (See  Lumber  Co.  v.  Gottschalk,  81 
Cal.  641,  22  P.  860.) 

Under  the  lien  act  of  1850  it  was  held  that  where  a  mort- 
gagee informed  himself  of  the  nature  of  the  contract 
between  the  owner  and  the  builder  and  took  a  mortgage  of 
the  property  subject  to  it,  no  subsequent  change  of  the 
terms  of  the  contract  by  the  owner  and  builder  could  cre- 
ate an  incumbrance  which  would  have  priority  of  his 
mortgage.     (Soule  v.  Dawes,  supra.) 

Under  the  lien  act  of  1862  where  there  was  no  written 
contract,  the  several  liens  of  the  materialmen  and  laborers 
did  not  relate  back  to  the  day  of  the  commencement  of  the 
building,  but  each  lien  related  back  to  and  took  effect  on  the 
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day  the  particular  labor  was  commenced  or  the  materials 
began  to  be  furnished.  (Barber  i?.  Reynolds,  44  Cal.  519.) 
Under  the  lien  act  of  1858  the  lien  of  a  materialman 
accrued  at  the  time  he  had  the  materials  which  he  had  con- 
tracted to  furnish,  ready  for  delivery  at  the  place  where 
he  had  agreed  to  deliver  them.  (Tibbetts  v,  Moore,  23  Cal. 
208.) 

The  same. 

Sec.  3ltS.  It  will  be  observed  that  by  section  1186  the 
lien  of  the  mechanic  is  preferred  to  every  other  lien  which 
attaches  subsequent  to  the  time  when  the  building,  etc.,  was 
commenced,  work  done  or  materials  were  commenced  to  be 
furnished,  etc.  This  language  is  susceptible  of  a  construe- 
tion  which  would  make  the  lien  of  the  materialman, 
laborer  and  subcontractor  attach  as  of  the  time  of  the  com- 
mencement of  the  work  on  the  building.  But  it  is  believed 
that  the  true  construction  is  that  which  makes  the  lien  of 
the  original  contractor  attach  as  of  the  time  of  the  com- 
mencement of  the  work  on  the  building,  that  of  the  laborer 
as  of  the  time  of  the  commencement  of  his  labor  and  that 
of  the  materialman  as  of  the  time  when  he  commenced  to 
furnish  materials.  This  rule  is  the  one  laid  down  by  the 
decisions  which  follow,  and  would  seem  to  apply  both 
where  there  is  and  is  not  an  original  contract,  though  by 
section  1183  the  original  contract  is  made  to  operate  as  a 
lien  in  favor  of  all  lien-claimants. 

Under  section  1186  the  lien  for  materials  furnished 
attaches  as  of  the  time  when  the  materials  were  commenced 
to  be  furnished.  (Germania  etc.  Ass'n.  v.  Wagn6r,  61  CaL 
349;  Pacific  etc.  Co.  v.  Fisher,  106  Cal.  224,  39  P.  758;  Pres- 
ton V.  Sonora  Lodge,  39  Cal.  116.) 

The  same  rule  applies  to  cases  of  void  contracts.  (Lum- 
ber Co.  V.  Gottschalk,  81  Cal.  641,  22  P.  860.) 

And  it  is  not  changed  by  the  fact  that  after  furnishing 
materials,  other  materials  are  furnished  under  an  express 
contract.     (Pacific  etc.  Co.  v.  Fisher,  supra.) 
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Under  the  statute,  all  persons  who  deal  with  the  property 
after  the  commencement,  and  during  the  progress  of  the 
work,  are  charged  with  notice  of  the  claims  of  lien-claim- 
ants. (See  Crowell  v.  (Jilmore,  13  Cal.  55.)  Where  under  the 
act  of  1862  there  was  no  written  contract  and  there  were 
intervening  liens  by  judgment  or  otherwise,  laborers  and 
others  who  began  their  work  or  commenced  to  furnish 
materials  prior  to  the  attaching  of  such  lien  by  judgment 
or  otherwise,  were  entitled  to  priority  while  each  person  who 
began  his  work  or  commenced  to  furnish  materials  after 
the  attaching  of  such  lien,  was  postponed  to  such  judgment 
or  other  intervening  lien.  (Barber  v.  Reynolds,  44  Cal. 
519;  Crowell  v.  (iilmore.  18  Cal.  370.) 

One  contributing  labor  or  materials  to  a  structure  which 
is  an  appurtenance  to  a  mine,  or  which  when  constructed, 
is  to  form  part  of  the  mine,  must  be  held  to  have  antici- 
pated its  use,  and  cannot  therefore  claim  a  lien  upon  the 
structure  upon  the  ground  that  the  lien  attached  before  its 
use  in  connection  with  the  mine.  (Williams  v.  M.  G.  M. 
Co.,  102  (,^al.  134,  34  P.  702,  36  P.  388.) 

Conveyance.    Trust  deed. 

?lec.  316.  A  transfer  of  the  property  by  the  contract- 
ing-owner  after  the  commencement  of  the  work  and  the 
furnishing  of  materials  and  before  the  claim  of  lien  is  filed 
for  record,  does  not  affect  the  lien  for  the  work  and  mate- 
rials.    (Ilotaling  V.  Cronise,  2  Cal.  60.) 

Where  an  insurance  company  loaned  the  owner  of  a  lot 
and  uncompleted  building,  money  for  the  purpose  of  finish- 
ing the  building,  and  took  from  him  a  deed  of  trust  convey- 
ing the    fee,   defeasible    on    the    payment    of    the    debt, 

and  afterwards  knowingly  permitted  the  construction 
of  the  building  to  go  on  without  giving  notice  that  it  would 
not  be  resj)onsible  therefor,  it  was  held  that  under  section 
4  of  the  lien  act  of  1 808  the  interest  in  the  property  held 
by  the  insurance  company  was  subject  to  mechanics'  liens  for 
work  and  materials  done  and  furnished  after  the  making  of 
the  trust  deed.     (Fuc^uay  t'.  Stickney,  41  Cal.  583.) 
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Mort^ai^e,  (generally. 

Sec.  317.  Under  section  9  of  the  lien  act  of  1850  (stat. 
1S50,  211)  the  lien  of  a  materialman  did  not  take  preference 
over  the  lien  of  a  prior  mortgage.  (Walker  v.  Hauss-Hijo, 
1  Cal.  184.) 

Under  the  act  of  1856  (stat.  1856,  203)  where  some  of  the 
mechanics  began  their  work  before  a  mortgage  was  exe- 
cuted by  the  owner  upon  the  property  and  some  of  them 
afterwards,  the  former  would  have  priority  over  the  mort- 
gage and  the  latter  would  not.  The  first  class  would  be  paid 
in  full  before  the  mortgage;  then  the  mortgagee,  then  the 
last  class — each  lienholder  having  equal  claims  with  the 
others  of  his  class.     (Crowell  v.  Gilmore,  18  Cal.  870.) 

In  adjusting  the  conflicting  rights  of  mortgagees,  mate- 
rialmen, laborers,  etc.,  under  the  act  of  1868  (stat.  1868,  589) 
the  rule  laid  down  by  the  statute  is  the  familiar  one  in 
equity  that  he  has  the  better  right  who  is  first  in  point  of 
time.  Therefore,  a  materialman  who  commenced  furnish- 
ing lumber  to  be  used  in  the  construction  of  a  certain 
building  two  and  one-half  hours  before  a  mortgage  upon 
the  lot  upon  which  the  building  was  to  be  erected,  was  filed 
for  record,  has  a  prior  lien  under  the  mechanic's  lien  law 
to  that  of  the  mortgagee  by  virtue  of  his  mortgage.  (Pres- 
ton V.  Sonora  Lodge,  39  Cal.  116.) 

The  liens  of  the  claimants  for  materials  which  they  com- 
menced to  furnish  before  the  execution  of  either  of  the 
mortgages  sued  on,  are  properly  preferred  to  and  given 
priority  over  them.  (Germania  etc.  Co.  v.  Wagner,  61  Cal. 
349;  Pacific  etc.  Co.  v.  Fisher,  106  Cal.  224,  39  P.  758.) 

The  same. 

Sec.  318.  Where  the  complaint  in  an  action  to  foreclose 
a  lien  for  materials  alleges  that  the  defendants  who  alone 
answered  had  a  mortgage  on  the  building  and  the  land  but 
that  the  mortgage  was  subordinate  and  subject  to  the  lien 
of  plaintiff,  the  burden  of  showing  the  priority  of  the  mort- 
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gage  is  upon  the  defendants  and  if  they  simply  deny  the 
allegations  of  the  complaint  and  introduce  no  evidence 
showing  priority,  the  court  is  justified  in  holding  that  the 
lien  of  the  mortgage  is  subordinate  and  subject  to  the  lien 
of  the  plaintiff.  (Harmon  v.  Ashmead,  68  Cal.  321,  9  P. 
183.) 

Where  a  complaint  in  an  action  to  forclose  certain 
mechanic's  liens  alleges  that  a  mortgage  claimed  by  one  of 
the  defendants,  which  was  prior  in  date  to  most  of  the  liens, 
was  without  consideration,  and  was  executed  to  defraud  the 
plaintiffs,  a  finding  that  the  mortgage  was  without  consid- 
eration, without  a  finding  upon  the  question  of  fraud,  will 
not  support  a  decree  ordering  the  proceeds  of  the  property 
to  be  applied  first  to  the  payment  of  the  plaintiffs*  claims. 

In  such  case,  those  of  the  plaintiffs  whose  liens  were  sub- 
sequent in  date  to  the  mortgage  could  attack  it  only  on  the 
ground  that  it  was  made  to  hinder,  delay,  or  defraud  cred- 
itors. The  mere  fact  that  it  was  without  consideration  is 
not  equivalent  to  this.  (Bewick  v.  Muir,  83  Cal.  368,  23  P. 
389.) 

A  mortgagee  made  defendant  to  a  suit  to  foreclose  mechan- 
ics' liens  who  alleges  priority  of  lien  and  pleads  that  he  has 
commenced  an  action  to  foreclose  the  mortgage,  making  the 
plaintiffs  parties  defendant,  may,  if  he  obtains  a  decree  of 
foreclosure  of  his  mortgage,  pendente  lite  set  up  such  decree 
by  way  of  supplemental  answer  upon  a  retrial  of  the 
mechanics'  lien  suit,  and  the  question  as  to  its  effect  may 
be  then  tried  and  determined.  (Bewick  v.  Muir,  83  CaL 
373,  23  P.  390.) 

Prior  recorded  mort^a^o. 

Sec.  319.  A  mortgagee  in  possession  has  a  legal  title 
against  the  whole  world,  subject  to  the  rights  of  the  mort- 
gagor; therefore,  where  he  mortgaged  the  property  and  sub- 
sequently erected  a  building  on  it — for  the  cost  of  which  a 
mechanic's  lien  was  filed — the  holder  of  the   lien  cannot 
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object  to  the  legality  of  the  mortgage  in  the  face  of  which 
he  contracted.  It  is  not  the  province  of  the  mechanics  in 
such  case  to  determine  the  legality  of  the  recorded  title  but 
having  contracted  with  notice  of  the  encumbrance,  they 
are  postponed  till  the  encumbrance  is  first  paid.  (Fer- 
guson V.  Miller,  6  Cal.  403.) 

Under  section  1186,  the  lien  of  a  recorded  mortgage  or 
deed  of  trust  takes  priority  over  a  subsequent  mechanic's 
lien.  (Williams  v.  Mining  Assn.,  66  Cal.  193,  5  P.  85; 
Walker  v.  Hauss-Hijo,  1  Cal.  183;  Kuschel  v.  Hunter,  5C 
P.  397.) 

Where  the  owner  of  a  lot  contracted  for  the  erection  of  a 
house  thereon  and  agreed  to  pay  certain  sums  of  money  as 
the  work  progressed,  and  on  its  completion,  to  convey  a 
certain  other  lot,  for  which  purpose  R  released  a  mortgage 
on  the  lot,  and  during  the  work,  the  owner  of  the  lot  on 
which  the  building  was  being  erected,  mortgaged  it  to  R, 
and  subsequently  on  its  completion,  by  agreement  with  the 
builders,  gave  his  note  for  $10,000  instead  of  the  lot  he  was 
to  convey;  and  the  builders  filed  a  notice  of  lien,  and 
assigned  the  note  and  lien  to  plaintiff — so  much  of  the 
claim  as  represented  the  value  of  the  lot  which  was  to  have 
been  conveyed,  must  be  postponed  to  the  mortgnfje. 
(Soule-u.  Dawes,  7  Cal.  576.) 

A  prior  lien-holder  cannot  be  improved  out  of  his  lien,  as 
the  result  of  any  contract  made  between  the  owner  and  the 
contractor,  without  the  consent  of  such  lien-holder. 
(Preston  v.  Sonora  Lodge,  39  Cal.  117;  Fuquay  v.  Stickney, 
41  Cal.  583,  586.) 

Unrecorded    mort^aito    or    other    encumbrance. 

Purchase  money  mort^a^o. 

Sec.  390.  Section  9  of  the  lien  act  of  1850,  (stat. 
1850,  213)  provided  that  the  lien  for  work  and  materials 
should  be  preferred  to  every  other  lien,  or  encumbrance 
which  attached  upon  the  property  subsequent  to  the  time 
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at  which  the  work  was  commenced  or  the  materials  were 
furnished.  Under  this  statute  it  was  held  in  Prow  v.  Rose, 
4  Cal.  173,  that  an  unrecorded  mortgage  had  priority  over 
a  mechanic's  lien  which  was  based  upon  work  commenced 
after  the  execution  of  the  mortgage,  but  prior  to  its  record, 
the  lien-claimant  having  notice  of  the  unrecorded  mort- 
gage. 

In  Guy  V.  Carriere,  5  Cal.  511,  it  was  held  that  the  lien 
of  the  mechanic  did  not  have  priority  of  a  purchase  money 
mortgage.  The  facts  were  these:  Thompson  and  Co.  were 
in  the  possession  of  the  property  under  a  verbal  agreement 
of  sale  from  Guy,  and  employed  Wood  to  erect  a  building 
upon  it.  Before  the  completion  of  the.  building,  Guy 
signed  a  deed  for  the  land  and  at  the  same  time  Thompson 
and  Co.  executed  a  mortgage  for  the  purchase  money,  and 
it  was  held  that  the  conveyance  and  mortgage  were  but  one 
act,  and  that  no  prior  lien  on  the  general  property  of 
Thompson  and  Co.  could  have  priority  over  Guy's  mort- 
gage. The  decision  was  put  upon  the  ground  that  Thomp- 
son and  Co.  had  no  rights  in  the  property  to  be  affected 
prior  to  their  acquisition  of  the  title. 

The  lien  of  a  materialman  for  lumber  furnished  for  a 
dwelling  will  take  precedence  of  a  mortgage  of  the  land 
executed  immediately  upon  a  conveyance  thereof,  but  after 
the  time  when  the  materials  were  commenced  to  be 
furnished,  notwithstanding  the  mortgage  was  given  for  the 
purchase  price  of  the  land  to  a  vendor  w^ho  had  sold  it  to 
the  mortgagor  prior  to  the  furnishing  of  any  of  the  mate- 
rials, and  who  had  conveyed  it  to  the  mortgagor  on  the 
same  day  that  he  received  his  ow^n  deed  from  a  prior 
vendor  from  whom  he  had  purchased  it. 

Section  2898  of  the  Civil  Code,  declaring  that  a  mortgage 
for  the  price  of  real  property,  given  at  the  time  of  its  con- 
veyance, has  priority  over  all  other  liens  created  against 
the  purchaser  subject  to  the  recording  laws,  does  not  give 
priority  to  the  mortgage  over  a  lien  for  the  building  mate- 
rials furnished  to  the  vendee  of  the  land  prior  to  the  con- 
veyance. Such  lien  has  priority  over  the  mortgage  under 
section  1186  of  the  C.C.P.  (Avery  v.  Clark,  87  Cal,  618, 
25  P.  919.  ) 
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Niort^SL^o    to   secure    future    advances.     Extra 

work.    Chattel   mort^a^Q. 

Sec.  331.  A  mortgage  made  in  good  faith  to  cover 
future  advances  of  money  or  materials,  or  future  indorse- 
ments, is  a  valid  lien  from  the  date  of  its  execution,  if 
properly  recorded,  as  against  subsequent  purchasers  or 
encumbrancers,  except  as  to  advances  made  after  actual,  as 
distinguished  from  record,  notice  of  a  subsequent  encum- 
brance, though  the  mortgage  does  not  disclose  upon  its  face 
that  it  was  given  in  part  for  future  advances,  if  the  amount 
of  liability  is  expressly  limited,  and  though  the  agreement 
for  advances  be  not  in  writing.  If  the  mortgage  discloses 
upon  its  face  that  it  is  to  secure  future  advances,  the 
amount  need  not  be  set  out,  and  subsequent  encumbrancers 
must  ascertain  the  extent  of  the  lien,  or  suffer  the  conse- 
quences.    (Tapia  v.  Demartini,  77  Cal.  383,  19  P.  641.) 

The  same  rules  as  to  priority  of  lien  of  a  mortgage  to 
secure  future  advances  and  the  necessity  of  actual  notice  as 
distinguished  from  record  notice  of  a  subsequent  lien, 
apply  to  holders  of  subsequent  mechanics'  liens,  and  in 
favor  of  a  beneficiary  not  named  in  the  mortgage,  who 
seeks  to  enforce  a  lien  for  advances  under  a  trust  created 
for  his  benefit  in  such  a  mortgage  for  a  sum  certain  given 
to  another.     (Tapia  v.  Demartini,  supra.) 

For  extra  work  on  a  building  by  the  contractor  in  pur- 
suance of  a  general  provision  in  the  contract  for  extra  work, 
at  the  will  of  the  owner,  there  may  be  a  lien  on  the  property, 
as  against  a  mortgage,  given  by  the  owner  before  the  extra 
work  was  commenced,  provided  the  work  was  done  with 
the  knowledge  of  the  mortgagee  and  without  objection  from 
him.     (Soule  v.  Dawes,  14  Cal.  248;   s.  c.  20  Cal.  523.) 

A,  the  owner  of  a  quartz  mill  in  Amador  county,  exe- 
cuted  a  mortgage  on  the  same  to  B.  Afterwards  A  pur- 
chased at  Sacramento  a  steam  engine  and  boiler,  and, 
to  secure  the  purchase  price,  executed  to  C  a  chattel  mort- 
gage on  the  same,  and   then  transported   them  to  Amador 
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county  and  placed  them  in  the  quartz  mill,  so  that  they 
became  a  part  of  the  realty,  and  it  was  held  that  C's  mort- 
gage on  the  steam  engine  and  boiler  had  priority  over  the 
mortgage  of  B.  (Tibbetts  v.  Moore,  23  Cal.  208;  Lease, 
reserving  title,  March  v,  McKay,  56  Cal.  85.) 

Notice     of     unrecorded     mortiia6e    and      other 

encumbrance. 

Sec.  393.  Section  1186  provides  that  the  liens  of 
mechanics  and  others  are  preferred  to  any  lien,  mortgage, 
or  other  encumbrance  of  which  the  lienor  had  no  notice, 
and  which  was  unrecorded  at  the  time  the  building,  etc., 
was  commenced,  work  done,  or  the  materials  were  com- 
menced to  be  furnished. 

L'nder  this  provision,  if  intermediate  the  execution  and 
recording  of  a  mortgage,  work  is  commenced  upon  the 
mortgaged  premises  and  a  mechanic's  lien  claimed  therefor, 
the  lien  of  the  mortgage  is  superior  to  the  mechanic's  lien, 
unless  the  mechanic,  at  the  time  he  commenced  his  work 
had  no  notice  of  the  existence  of  the  mortgage;  (Prow  v. 
Rose,  4  Cal.  173;  Ferguson  v.  Miller,  6  Cal.  403;)  and  in  an 
action  to  foreclose  the  mechanic's  lien,  there  should  be  a 
finding  up  upon  the  question  of  notice  on  the  part  of  the 
claimant  of  the  mechanic's  lien.  (Root  v.  Bryant,  57  Cal. 
48.) 

A  mortgage  executed  by  the  owners  of  several  mining 
locations  prior  to  the  commencement  of  work  upon  the 
improvement  of  the  consolidated  claims  as  one  mine  by  the 
mining  company,  but  not  recorded  until  after  the  cessa- 
tion of  such  work,  is  subordinate  to  the  liens  of  laborers 
employed  thereon  by  the  mining  company,  they  having  no 

notice  or  knowledge  thereof,  as  is  also  a  judgment  lien 
docketed  against  such  owners  subsequently  to  such  work. 
(Hamilton  v.  Delhi  M.  Co.,  118  Cal.  148,  50  P.  37«.) 

If  the  lien-claimant  at  the  time  he  commenced  his  labor 
had  notice  of  a  vendor's  lien  on  the  property  upon  which 
he  performed  labor,  the  vendor's  lien  will  take  precedence 
of  his  lien  for  labor.      (Kuschel  v.  Hunter,  50  P.  397.) 
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Attachment,   i^arnishment   and    execution.    The 

statute. 

Sec.  333.  Section  1196  of  the  C.C.P.  reads  as  follows: 
**Whenever  any  materials  shall  have  been  furnished  for 
use  in  the  construction,  alteration,  or  repair  of  any  build- 
ing or  other  improvement,  such  materials  shall  not  be  sub- 
ject to  attachment,  execution  or  other  legal  process,  to 
enforce  any  debt  due  by  the  purchaser  of  such  materials, 
except  a  debt  due  for  the  purchase  money  thereof,  so  long  as 
in  good  faith  the  same  are  about  to  be  applied  to  the  construc- 
tion, alteration,  or  repair  of  such  building,  mining-claim  or 
other  improvement."  (For  notes  to  this  section,  see  sec.  14, 
supra.) 

Subdivision  16  of  section  690  of  the  same  code  also  pro- 
vides : 

"The  following  property  is  exempt  from  execution,  except 
as  herein  otherwise  specially  provided  :     *     *     * 

**16.  All  material  purchased  in  good  faith  for  use  in  the 
construction,  alteration,  or  repair  of  any  building,  mining- 
claim,  or  other  improvement,  as  long  as  in  good  faith  the 
same  is  about  to  be  applied  to  the  construction,  alteration, 
or  repair  of  such  building,  mining-claim  or  other  improve- 
ment."    (Amdt.  of  1899,  stat.  1899,  19.) 

Attachment   and   ijarnishment.     The   decisions. 

Sec.  394.  It  was  said  in  Gaboon  v.  Levy,  6  Cal.  295, 
that  the  statute  of  1850  (stat.  1850,  211)  was  designed  for 
two  classes  of  laborers  and  contractors.  First,  contractors 
or  materialmen  who  contracted  directly  with  the  owner  of 
the  building  himself,  and  secondly,  laborers,  subcontractors, 
etc.,  who  have  no  privity  of  contract  with  the  owner.  The 
first  class,  it  was  said,  have  an  actual  lien  under  this  statute 
from  the  commencement  of  the  work  until  sixty  days  after 
its  completion;  the  others  have  their  remedy  by  giving 
notice  to  the  owner,  and  their  lien  attaches  by  the  service 
of  the  notice.     It  was  accordingly  held  that  a  garnishment 
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served  on  the  owner  in  a  suit  against  the  head  contractor 
after  the  commencement  of  the  building  and  before  notice 
was  served,  must  prevail  over  a  lien  of  a  subcontractor. 
(See  also  Brennan  v.  Marsh,  10  Cal.  436.) 

Under  the  present  statute  and  upon  the  same  facts,  the 
principal  case  would  now  be  correctly  decided  directly 
the  opposite.  The  decision  in  the  principal  case  was  placed 
upon  the  ground  that  the  lien  of  the  subcontractor,  (mate- 
rialman,) attached  only  and  when  notice  of  claim  was 
given  to  the  owner.  The  statute  of  1850  contained  no  pro- 
vision declaring  the  time  when  the  lien  of  the  materialman 
and  of  others  should  attach. 

Under  the  present  statute  the  lien  of  the  materialman 
and  of  others  attaches  as  of  the  time  when  the  performance 
of  the  labor  began  or  when  the  materials  were  commenced 
to  be  furnished.     (Sec.  315,  supra.) 

Tuttle  V.  Montford,  7  Cal.  358,  which  was  decided  upon 
the  statute  of  1856  (stat.  1856, 156)  declares  thq  correct  rule. 
It  was  there  said  that  if  the  lien  of  the  subcontractor  be 
filed  and  notice  given  to  the  owner  within  thirty  days  after 
the  completion  of  the  work,  the  lien  by  relation  attaches  as 
of  the  time  the  work  was  commenced  and  takes  precedence 
over  a  garnishment  served  on  the  owner  against  the  head 
contractor  after  the  work  was  commenced  and  before  the 
filing  and  serving  of  the  notice  of  lien. 

The  eame. 

Sec.  33«S.     General  creditors  of  the  contractor  cannot, 

by  an  ordinary  action  at  law  against  him  and  by  garnish* 

ment  served  upon  the  owner  (board  of  education)  prior  to 

the  expiration  of  thirty-five  days  after  completion   of  the 

building,  acquire  any  rights  to  the  exclusion  of  lien-claim- 
ants, to  the  twenty-five  per  cent,  of  the  price  required  to  be 
reservied  and  held  by  the  owner  for  that  length  of  time.  A 
payment  within  such  time  either  to  the  contractor,  or  under 
a  garnishment  process  to  a  creditor  of  the  contractor, 
would  not  diminish  that  fund.  (Board  of  Education  v. 
Blake,  38  P.  536.) 
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But  it  is  believed  that  after  the  expiration  of  thirty-five 
days  after  the  completion  of  the  work  or  of  the  contract,  the 
rights  of  an  assignee  or  of  a  creditor  of  the  contractor  by 
garnishment  process,  to  the  fund  as  against  the  lien-claim- 
ant, would  be  determined  by  the  priority  of  service  of 
notice  upon  the  owner.  (See  sees.  344,  354,  infra]  sec.  193, 
supra.) 

The  owner  deposited  money  due  the  contractor  in  court. 
A  general  creditor  who  had  garnisheed  the  money  in  the 
hands  of  the  owner,  a  person  who  had  served  notice  upon 
the  owner  under  section  1184  of  the  C.C.P.,  and  the  con- 
tractor, were  ordered  to  interplead  for  the  same.  The  con- 
tractor failed  to  set  up  any  claim  to  the  money,  and  it  was 
held  that  the  money  left  after  satisfying  the  claim  of  the 
person  serving  notice  under  section  1 184,  should  be  paid  to 
the  other  creditor  and  not  to  the  contractor.  (Board  of 
Education  v.  Blake,  supra.) 

Judi^mente. 

Sec.  346.  Under  the  lien  act  of  1862,  (stat.  1862,  3:<4) 
where  there  was  no  written  contract  for  the  construction  of 
a  building,  the  several  liens  of  materialmen  and  laborers 
did  not  relate  back  to  the  commencement  of  the  building, 
but  each  lien  related  back  to  and  took  effect  on  the  day  the 
particular  labor  was  commenced,  or  the  materials  were  begun 
to  be  furnished  for  which  the  lien  was  sought  to  be 
enforced. 

It  was  therefore  held  that  the  lien  of  a  judgment  rendered 
after  labor  was  commenced  or  the  materials  were  first  deliv- 
ered, was  postponed  to  the  lien  of  the  materialman  or 
laborer,  although  the  labor  was  completed  and  the  last  of 
the  materials  were  delivered  after  the  judgment  was  dock- 
eted, where  such  labor  was  commenced  prior  to  the  docket 
of  the  judgment.  But  it  was  also  held  that  the  lien  of  the 
judgment  was  superior  to  the  lien  of  laborers  who  com- 
menced work  after  the  docket  of  the  judgment.  (Barber  v. 
Reynolds,  44  Cal.  519;  see  sec.  315,  supra.) 
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Homeetead*     The  statute. 

Sec.  397.     Section  1241  of  the  Civil  Code,  provides: 

*'The  homestead  is  subject  to  execution  or  forced  sale  in 
satisfaction  of  judgments  obtained: 

"1.  Before  the  declaration  of  homestead  was  filed  for 
record,  and  which  constitute  liens  upon  the  premises; 

"2.  On  debts  secured  by  mechanics,  contractors,  subcon- 
tractors, artisans,  architects,  builders,  laborers  of  every  class, 
materialmen's  or  vendors'  liens  upon  the  premises; 

"3.     On  debts  secured  by  mortgages,"  etc. 

The  last  amendment  to  section  1241  is  that  of  1887  (stat. 
1887,  81 )  which  took  effect  March  9,  1887.  By  this  amend- 
ment the  following  matter  was  inserted  in  subdivision  2, 
after  the  word  ^'mechanics:" 

** Contractors,  subcontractors,  artisans,  builders,  laborers 
of  every  class,  materialmen's." 


Homestead.    The  decisions* 

Sec.  3S8.  Under  section  1241  of  the  Civil  Code  as  it 
fltood  prior  to  the  amendment  of  1887  (see  next  preceding 
section)  one  who  furnished'materials  for  the  construction  of 
a  building  on  real  property  after  it  had  been  impressed  with 
■a  homestead  could  not  obtain  a  lien  thereon  for  the  mate- 
rials furnished.  This  section  as  it  then  stood  did  not 
include  the  lien  of  materialmen.  (Richards  v.  Shear, 
70  Cal.  187,  11  P.  607.) 

Prior  to  the  amendment  to  section  1241  just  mentioned, 
land  on  which  a  homestead  had  been  declared  after  the 
materials  had  been  furnished  for  the  construction  of  a 
building  thereon,  but  before  a  claim  of  lien  therefor  had 
been  filed,  was  not  subject  to  execution  sale  in  satisfaction 
of  such  lien.     (Walsh  v.  McMenomy,  74  Cal.  356,  16  P.  17.) 

The  amendment  of  1887  to  section  1241  of  the  Civil  Code, 
it  will  be  observed,  has  made  the  homestead  premises  sub- 
ject to  the  lien  of  a  materialman  and  of  the  other  lien- 
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claimants  therein  named.  Under  this  section  as  it  now 
stands,  the  lien  of  a  materialman  is  not  defeated  by  filing  a 
declaration  of  homestead  on  the  property  after  the  materials 
were  commenced  to  be  furnished  and  before  the  claim  of 
lien  is  filed  by  the  materialman.  (Davies  Henderson  L. 
Co.  V.  Gottschalk,  81  Cal.  641,  22  P.  860.  See  as  to  the  con- 
stitutionality of  the  amendment  of  1887,  section  33,  supra.) 


Chapter  XII. 


ASSIGNMENT  OF  LIEN. 

SectloD.  Section. 

329  Lien    is    Assignable.  330-1  Mere  right  to   create  lien 

Assignment  Must  be  in  caDoot  be  assigned. 

Writing.  332  Assignment  by  partnership. 


Lien    is    aseii^nable.      Aeeiijnment    must   be   in 

writini^. 

Sec.  399.  A  mechanic's  lien  is  in  the  nature  of  a 
mortgage — is  a  charge  upon  the  land,  and  can  only  be 
assigned  by  instrument  in  writing.  The  lien  will  not  pass 
except  by  the  transfer  of  the  account;  and  as  the  account 
carries  with  it  the  lien,  which  is  an  incumbrance  on  the 
land,  or  an  estate  or  interest  therein,  it  must  be  in  writing. 
{Ritter  v.  Stevenson,  7'Cal.  388.) 

The  assignment  of  the  claim  when  the  existence  of  the 
lien  does  not  depend  upon  possession  of  the  property,  passes 
with  it  the  right  to  the  lien  as  an  incident.  (Duncan  v. 
Hawn,  104  Cal.  10,  37  P.  626.) 

In  an  action  by  an  assignee  to  foreclose  a  lien  for  mate- 
rials furnished  for  and  used  in  the  construction  of  a  build- 
ing, it  is  not  necessary  to  support  a  judgment  for  the  plaint- 
iff that  the  complaint  should  specifically  allege,  or  that  the 
findings  should  show,  that  the  assignment  of  the  claim  on 
which  the  lien  is  based,  was  in  writing.  An  allegation  and 
finding  that  the  claim  was  assigned  to  plaintiff  are  suffi- 
cient.    (Patent  Brick  Co.  v.  Moore,  75  Cal.  205,  16  P.  890.) 
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In  the  last  case,  the  court  at  page  211  say: 

"The  rule  laid  down  in  Ritter  v.  Stevenson 
[8upra]j  cited  to  us  to  support  the  appellant's  con- 
tention as  to  this  matter,  declares  a  rule  of  evi- 
dence, for  in  that  case  it  affirmatively  appeared 
that  the  assignment  of  the  claim  and  lien  was  oral. 
In  this  case  it  does  not  anywhere  appear  that  the 
assignment  and  transfer  was  oral." 


Mere  rii^ht  to  create  lien  cannot  be  aeeei^ned. 

Sec.   330.     In   Mills  v.  La  Verne  Land  Company,  97 
CaL  254,  32  P.  169,  the  court  say: 

**The  question  presented  is,  not  whether  a  lien 
for  work  and  materials  can  be  assigned,  or  would 
pass  under  an  assignment  of  the  debt  secured,  but 
whether  a  laborer  or  materialman  can  assign  his 
mere  right  to  assert  and  create  a  lien  by  comply- 
ing with  statutory  provisions  and  clothe  the 
assignee  with  the  power  to  create  a  lien  for  him- 
self; and  we  are  satisfied  that  he  cannot.  This 
question  has  never  been  heretofore  determined  in 
this  state.  In  Patent  Brick  Co.  v.  Moore,  75  Cal. 
205  *  *  *  the  only  question  involved  was 
whether  in  an  action  brought  by  the  assignee  of  'a 
lien,'  there  should  be  an  averment  that  the  assign- 
ment was  in  writing.  The  case  in  our  reports 
which  comes  the  nearest  to  touching  the  principle 
involved  is  Godeffroy  v.  Caldwell,  2  Cal.  489,  where 
it  was  held  that  'one  who  advances  money  as  a 
loan,  although  it  is  expressly  for  the  payment  of 
materials  and  labor  devoted  to  the  erection  of  a 
building,  can  have  no  claim  to  the  benefit  of  the 
[mechanic's  lien]  law  *  *  *.  The  weight  of 
authority  is  clearly  to  the  point  that  the  said  right 
cannot  be  assigned     *     *     *. 

"Appellant  invokes  the  rule  that  the  assignment 
of  a  debt  carries  with  it  the  lien  by  which  it  is 
secured.  But  in  the  first  place,  that  rule  is  not  of 
universal  application;  it  does  not  apply  for  instance, 
to  vendor's  liens,  or  to  the  manv liens  which  accrue 
to   various  kinds  of  bailees.    And   in   the   second 
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place,  at  the  time  of  the  assignment  of  the  debt  to 
plaintiff  in  the  case  at  bar,  there  was  no  lien  secur- 
ing it  in  existence;  the  assignors  had  merely  a  per- 
sonal right  to  create  a  lien  by  complying  with  the 
statute.  But  the  statute  nowhere  confers  such  a 
right  upon  an  assignee." 

Where  a  partnership  makes  a  contract  for  materials  used 
in  the  construction  of  a  building,  it  is  immaterial  to  the 
right  of  the  partnership  to  file  a  lien  therefor,  whether  the 
contract  was  or  was  not,  completed  prior  to  the  retirement 
of  one  of  the  partners  of  the  firm;  and  the  right  of  the 
partnership  to  claim  and  file  a  lien  for  the  materials  is  not 
destroyed  by  the  extinguishment  of  one  partner's  general 
interest  in  the  partnership,  nor  is  such  a  case  within  the 
rule  that  the  right  to  create  a  lien. cannot  be  assigned  to  a 
stranger  to  the  transaction.  (Simons  v,  Webster,  108  Cal. 
16,  40  P.  1056.) 


Aeei^nment  by  partnerehip. 

Sec.  3S9.  A  claim  of  lien  filed  by  a  partnership  may 
be  assigned  in  writing  in  the  name  of  the  partnership  to 
one  of  the  partners  individually,  and  the  fact  that  the  trans- 
fer was  made  by  the  plaintiff  in  the  name  of  the  partner- 
ship to  himself  individually  is  immaterial  where  the  other 
members  of  the  firm  do  not  object  to  the  assignment,  and 
such  assignment  is  valid  as  against  the  owners  of  the  prop- 
erty.    (Pacific  etc.,  Co.  v.  Fisher,  109  Cal.  566,  42  P.  154.) 

The  same  rule  applies  to  the  right  of  the  partnership  to 
assign  to  one  of  the  partners  the  right  to  create  a  lien  and 
such  case  is  not  within  the  rule  that  the  right  to  create  a 
lien  cannot  be  assigned  to  a  stranger  to  the  transaction. 
(Simons  v.  Webster,  108  Cal.  16,  40  P.  1056.) 


Chapter    XIII. 


NOTICE  TO   OWNER.    (Section  1184.) 


Section. 

333  Remedies  of  lien-claimant. 
Division  of  subject. 

334  The  Statute.  Who  may 
give  notice;  work  and  mate- 
rials for  which  notice  may  be 
given;  contents  of  notice. 

335  Object  of  statute. 

336  The  same. 

337  Nature  of  remedy. 

338  Scope  of  statute.  Contracts 
less  than  one  thousand  dol- 
lars.    Premature  payment. 

339  Scope  of  statute.  Invalid  con- 
tract. Notice  not  neces- 
sary, but  may  be  given. 

340  Persons  entitled  to  give  no- 
tice. 

341  The  same.  Buildings  con- 
structed for  public  corpora- 
tions. 

342  Person  to  whom  notice  must 
be  given. 

343  Time  of  giving  notice,  deter- 
mines priority  upon  fund, 
when. 


Section. 

344  The  same.  Contract  prio» 
due  but  not  paid. 

345  Form  and  contents  of  notice. 

346  What  is  sufficient  notice. 
Statute  and  decisions. 

347  Notice,  how  given.  The  stat- 
ute. 

348  Effect  of  notice.  Duty  of 
owner.     The  statute. 

349  The  same.  Extent  of  liability 
of  owner.  Decision  under 
earlier  statutes. 

350  The  same.  Decisions  under 
the  code. 

351  The  same. 

352  The  same.    The  same. 

353  Amount  required  to  be  with- 
held by  owner. 

354  Assignment  of  contract  price 
by  owner.  EflPectof.  Aban- 
donment by  contractor. 

355  The  same. 

356  False  notice  forfeits  lien. 
Statute  and  decisions. 


Remedies  of  lien-claimant.     Di vision   of  6ub|eGt. 

Sec.  SS3.  Two  of  the  general  divisions  of  the  subject 
under  consideration  have  already  been  presented  in  the 
preceding  chapters  of  this  work,  naniely,  (1)  Right  to  Lien, 
and  (2)  Perfection  of  Right  to  Lien.  It  now  remains  to  pre- 
sent the  third  and  last  division,  namely,  Remedies  or 
Enforcement  of  Lien. 

The  remedies  given  by  the  statute  for  the  enforcement  of 
the  rights  of  the  persons  named  in  the  statute  are  (1)  equit- 
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able  suit  to  foreclose  the  lien,  and  (2)  notice  under  section 
31 84  by  which  the  contract  price  in  the  hands  of  the  owner, 
belonging  to  the  contractor,  may  be  intercepted  and  made 
applicable  to  the  claim  of  the  lien-claimant. 

The  lien  law  (section  1197)  preserves  the  common  law 
action  by  which  the  lien-claimant  in  a  personal  action 
against  the  person  for  whom  he  has  furnished  materials  or 
performed  labor,  may  enforce  his  rights  growing  out  of  such 
contract. 

It  is  proposed  in  the  subsequent  chapters  of  this  volume, 
therefore,  to  consider  the  remedies  above  mentioned.  In 
doing  so,  however,  the  chapter  on  personal  action  will  treat 
of  those  matters  only  which  have  special  bearing  upon  the 
lien  law. 


The  statute. 

Sec.  334.  Section  1184  of  the  C.C.P.,  inter  aiia,  pro- 
vides: 

*  *  *  "Any  of  the  persons  mentioned  in  section  1183, 
except  the  contractor,  may  at  any  time  give  to  the  [87] 
reputed  [87]  owner  a  written  notice  that  they  have  per- 
formed labor  or  furnished  materials,  or  both,  to  the  con- 
tractor, or  other  person  acting  by  authority  of  the  [87] 
reputed  [87]  owner,  or  that  they  have  agreed  to  do  so,  stat- 
ing in  ge^ieral  terms  the  kind  of  labor  and  materials,  and 
the  name  of  the  person  to  or  for  whom  the  same  was  done 
or  furnished,  or  both,  and  the  amount  in  value,  as  near  as 
may  be,  of  that  already  done  or  furnished,  or  both,  and  of 
the  whole  agreed  to  be  done  or  furnished,  or  both."    *    *    * 

For  explanation  of  figures  and  brackets  see  note  1  to  sec- 
tion \^  supra.  For  section  1184  in  full,  all  amendments 
thereto  and  notes  thereon,  see  section  2,  supra. 
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Object  of  statute, 

l^oc.  S33.  The  lien  law  gives  liens  to  the  persons  men- 
tioned in  section  1 183  for  their  work  and  materials,  in  cases 
where  there  are  original  contracts  as  well  ns  where  there 
are  none.  In  the  latter  cases  the  rights  of  such  persons  to 
liens  are  absolute  and  the  amount  of  their  liens  is  measured, 
as  the  statute  provides,  by  the  value  of  the  work  done  and 
materials  furnished.  (Kellogg  v.  Howes,  81  Cal.  170,  22  P. 
509;  Lumber  Co.  v,  Gottschalk,  81  Cal.  641,  22  P.  860.) 

In  cases  of  contracts  the  right  to  enforceable  liens  depends 
upon  the  terms  of  the  original  contract,  that  is,  upon  the 
fact  that  according  to  the  terms  of  the  contract,  there  is 
something  due  upon  the  contract  from  the  owner  to  the 
original  contractor.  If,  for  instance,  the  contract  price  has 
been  paid  in  full  to  the  contractor,  in  conformity  with  the 
terms  of  the  original  contract,  subcontractors,  materialmen 
and  laborers  would  not  be  entitled  to  enforce  liens  against 
the  property  of  the  owner  for  their  labor  or  materials  unless 
they  had  perfected  their  rights  by  giving  written  notice  to 
the  owner,  as  provided  in  section  1184,  prior  to  the  time 
when  the  price  or  payment  thereof  became  due  and  payable 
and  was  paid  to  the  contractor.     (See  sec.  76  et  acq.,  supra.) 

The  same. 
S*cc.  336.  The  object  of  the  provisions  of  section  1184 
under  consideration  is  to  provide  an  easy  and  expeditious 
means  of  attaching,  in  the  hands  of  the  owner,  any  money 
due  from  him  to  the  contractor.  (Knowles  v.  Joost,  13  Cal. 
620.)  The  necessity  for  some  remedy  for  intercepting  the 
contract  price,  or  an  installment  thereof,  in  the  hands  of 
the  owner  and  before  it  may  be  legally  paid  to  the  con- 
tractor, is  apparent.  Without  this  remedy  the  amount  of 
the  price  available  for  liens  of  all  persons,  except  the  con- 
tractor, in  case  of  a  contract  the  price  of  which  exceeds  one 
thousand  dollars,  would  be  the  twenty-five  per  cent,  required 
by  section  11 84  to  be  reserved  for  thirty-five  days  after  final 
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completion  of  the  contract  (I)unlop  v.  Kennedy,  34  P.  92, 
overruled  in  s.  e.  102  Cal.  443,  36  P.  765,  but  not  on  this 
point);  and  in  case  of  other  contracts  which  were  within 
the  provisions  of  section  1184  with  reference  to  stipulations 
as  to  contract  price,  there  would  be  no  amount  available  for 
liens  where,  according  to  the  terms  of  such  contract,  the 
whole  price  had  been  paid  before  notice  was  given.  (Lum- 
ber Co.  V,  Cummings,  86  Cal.  22,  24  P.  814),  except,  of 
course,  in  cases  of  abandonment  falling  within  section  1200. 
(See  sec.  307  et  seq.,  supra.) 

Nature  of  remedy. 

Sec.  337.  The  remedy  given  to  lien-claimants,  except 
the  contractor,  bj^  section  1184  by  which,  by  written  notice 
served  upon  the  ^wner,  they  may  intercept  the  contract 
price  due  the  contractor  in  the  hands  of  the  owner,  is  one 
in  the  nature  of  an  attachment  or  garnishment.  (Cahoon 
V.  Levy,  6  Cal.  296;  Brennan  v.  Marsh,  10  Cal.  436;  Davis 
i;.  Livingston,  29  Cal.  283,  288.) 

The  notice  is  in  inviium  looking  to  an  attachment. 
(Davis  V.  Livingston,  supra.) 

By  giving  notice  the  owner  becomes  liable  to  pay  the 
subcontractor,  etc.,  as  on  garnishment  or  assignment. 
(McAlpin  V.  Duncan,  16  Cal.  127.) 

The  notice  has  the  effect  of  a  garnishment  of  the  moneys 
coming  to  the  contractor  which  are  in  the  hands  of  the 
owner.  (Bianchi  v.  Hughes,  124  Cal.  24,  56  P.  611;  New- 
port  etc.  Co.  v.  Drew,  125  Cal.  585,  58  P.  187.) 

The  proceedings  under  the  notice  are  in  the  nature  of  a 
garnishment  whereby  there  is  impounded  specific  moneys 
due,  or  thereafter  to  become  due,  to  the  contractor.  (Swee- 
ney V.  Meyer,  124  Cal.  512,  57  P.  479.) 

It  is  a  form  of  equitable  subrogation  regulated  by  statute. 
It  is  a  cumulative  remedy  in  ordinary  cases,  but  where 
work  has  been  performed  upon  and  materials  furnished  for 
public  buildings  constructed  by  municipal  corporations 
which,  on  grounds  of  public  policy,  are  exempt  from  exe- 
cution and  forced  sale,  it  is  the  only  remedy  provided  by 
the  lien  law.  (Bates  v.  Santa  Barbara  Co.,  90  Cal.  543  546, 
547,  27  P.  438;  Bianchi  v,  Hughes,  supra.) 
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Scope     of    statute.     Contraote   lees   than   one 
thousand    dollars.    Premature  Payment. 

Sec.  338.  The  provisions  of  section  1184  relative  to 
the  stipulation  in  the  contract  as  to  time  and  mode  of  pay- 
ment of  the  price  apply  only  to  such  contracts  when  the 
price  exceeds  one  thousand  dollars.  (Sidlinger  v,  Kerkow^ 
82  Cal.  42,  22  P.  932;  Lumber  Co.  v.  Cummings,  86  Gal. 
22,  24  P.  814;  Dennison  v.  Burrell,  119  Cal.  180,  51  P.  1.) 

No  part  of  the  contract  price  under  a  building  contract 
the  price  of  which  does  not  exceed  one  thousand  dollars 
need  be  withheld  by  the  reputed  owner  and  he  may.  in 
accordance  with  the  terms  of  his  contract,  pay  the  whole  of 
it  to  the  contractor  before  commencement,  or  after  the  com- 
pletion, of  the  work,  unless  the  notice  prescribed  in  section 
1184  is  given  in  time  to  intercept  the  money  in  the  hands 
of  the  reputed  owner,  and  in  the  absence  of  such  notice, 
the  payment  of  it  to  the  contractor,  in  accordance  with  the 
terms  of  the  contract,  will  operate  as  a  complete  discharge 
as  far  as  the  owner  is  concerned.  (Lumber  Co.  v.  Cum- 
mings, supra.) 

When  the  owner  makes  premature  payments  of  the  con- 
tract price  to  the  contractor,  no  notice  is  required  to 
render  him  liable  for  liens  to  the  extent  of  such  premature 
payments.     (Sweeney  v.  Meyers,  124  Cal.  512,  57  P.  479.) 

Scope  of   statute.    Invalid  contract.    Notice  not 
necessary.    But  may  be  i^iven. 

Sec.  339.  Notice  to  the  owner  to  stop  payments  to  the 
contractor  is  not  required  unless  there  is  a  valid  contract. 
If  there  is  no  valid  contract,  or  the  contract  is  void  because 
not  recorded,  notice  to  the  owner  is  not  necessary,  the 
statute  itself  being  notice  to  him  not  to  pay  the  contractor. 
(Kellogg  -u.  Howes,  81  Cal.  170,  22  P.  509;  Lumber  Co.  v, 
Gottschalk,  81  Cal.  641,  22  P.  860.) 

The  decisions  of  the  court  under  prior  statutes,  so  far  as 
they  hold  that  the  lien  of  a  subcontractor  only  extends  to 
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the  money  unpaid  on  the  original  contract,  and  that  the 
original  contract  is  the  measure  of  the  owner's  liability, 
are  applicable  under  the  present  provisions  of  the  code,  so 
far  as  relates  to  cases  where  there  is  a  valid  contract 
between  the  owner  and  original  contractor  and  no  further. 
If  the  original  contract  (the  price  of  which  exceeds  one 
thousand  dollars)  is  not  recorded  as  provided  by  the  code, 
the  statute  and  not  the  contract,  measures  the  extent  of  the 
owner's  liability  to  lien-holders,  because,  in  such  case,  there 
is  no  contract.     (Kellogg  v.  Howes,  supra,) 

In  the  last  case  it  was  held  that  subcontractors,  material- 
men and  laborers,  though  having  actual  knowledge  of  the 
void  contract,  could  enforce  liens  for  the  value  of  the  work 
or  materials,  without  any  reference  to  the  amount  remain- 
ing unpaid  to  the  original  contractor  by  the  owner,  and 
without  giving  personal  notice  to  the  owner  to  withhold 
payments  due  the  contractor. 

Actual  notice  by  a  subcontractor,  laborer  or  materialman 
of  an  unrecorded  contract,  the  price  of  which  exceeds  one 
thousand  dollars,  cannot  affect  his  rights,  the  question  not 
being  one  of  notice,  but  of  validity  of  the  contract.  (Kel- 
logg V.  Howes,  supra,) 

Under  the  provisions  of  section  1183  and  1184  whether 
the  contract  was  recorded  or  not,  if  proper  notice  was 
given,  and  if  sufficient  money  was  then  due,  or  afterwards 
became  due,  from  the  owner  to  the  contractor,  to  pay  the 
demand  of  the  person  giving  the  notice,  it  was  the  duty  of 
the  owner  to  withhold  the  same  from  the  contractor. 
(Russ  Lumber  Co.  v.  Garrettson,  87  Cal.  589,  25  P.  747; 
Bates  V.  Santa  Barbara  Co.,  90  Cal.  543,  27  P.  438.) 

ft 

Persons  entitled  to  i^lve  notice. 

Sec.  340,     The  persons  who  may  give  notice  under  sec- 
tion 1184,  are  those,  and  those  only,  who  are  named  in  sec- 
tion 1183  and  who  have  performed  labor  or  furnished  mate- 
ials  for  which  liens  may  be  claimed.     (Bianchi  v.  Hughes, 
124  Cal.  24,  56  P.  611.) 
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But  it  is  not  necessary  to  the  exercise  of  this  right  or  the 
enforcement  of  this  remedy,  that  such  persons  shall  file 
claims  of  lien.  (Bates  v.  Santa  Barbara  Co.,  90  Cal.  543,  27 
P.  438;  First  Nat.  Bank  v.  Perris  Irrig.  Dist.,  107  Cal.  55,  40 
P.  45;  Board  of  Education  v.  Blake,  38  P.  536;  Russ  M.  &  L. 
Co.  V.  Roggencamp,  35  P.  643.) 

And  this  rule  applies  to  individuals  as  well  as  to  munici- 
pal or  public  corporation  owners.  (J.  D.  HookeV  Co.  v. 
West  etc.  Co.,  Superior  Court  L.  A.  Co.,  Judge  Shaw,  1898.) 

From  the  language  of  section  1184,  it  is  clear  that  the 
right  to  give  notice  thereunder  is  confined  to  the  persons 
named  who  have  performed  labor  or  furnished  materials 
and  that,  therefore,  an  assignee  of  a  claim  has  no  right, 
under  the  statute,  to  give  such  notice.     It  has  been  so  held. 

In  Orange  Co.  v.  Griffith  Co.,  (Superior  Court  of  L.  A. 
Co.,  1897)  Judge  Shaw  laid  down  the  rule  that  the  right  to 
assert  a  claim  upon  the  contract  price  by  giving  notice 
under  section  1 1 84  was  a  personal  privilege  of  the  person 
who  performed  the  labor  or  furnished  the  materials  and 
was  not,  therefore,  the  subject  of  assignment,  and  that  if 
the  claim  was  assigned  before  such  notice  was  given,  the 
right  was  lost. 

The  rule  was  affirmed  in  principle  in  McCrea  v.  Johnson, 
104  Cal.  224,  37  P.  902,  where  it  was  held  that  an  assignee 
of  a  claim  had  no  right  to  serve  upon  the  owner  of  the 
building  the  notice  provided  for  in  section  1 1 84. 

(For  persons  entitled  to  liens,  see  chap.  IV;  and  for  work 
and  materials  for  which  lien  may  be  claimed,  see  chap.  V. 
supra.) 

Persons   entitled    to  i^ive  notice.    Buiidini^s  con- 
structed  for  public  corporations. 

Sec,   341.      A    mechanic's    lien    cannot    be    acquired 
against  a  public  building  but  where   a  materialman   or  a 
mechanic  furnishes  materials  to,  or  does  work  for,  a  con 
tractor  for  the  erection    of   a   county   building   and   gives 
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written  notice  to  the  county  of  his  claim,  as  provided  by  sec- 
tion 1184,  he  acquires  a  prior  right  of  payment  of  his  claim 
from  the  unpaid  portion  of  the  contract  price.  This  right 
as  against  the  contractor  does  not  depend  upon  the  legality 
of  the  building  contract,  or  upon  the  right  to  acquire  a 
lien. 

The  equitable  garnishment  provided  for  by  section  1 184 
is  a  cuiilulative  remedy  in  ordinary  cases,  but  in  the  above 
case,  it  is  the  only  remedy  provided  by  the  lien  law,  because 
the  pursuit  of  the  remedy  by  foreclosure  would  involve  the 
taking  of  buildings  which,  on  grounds  of  public  policy 
and  public  necessity,  are  exempt  from  execution  and  forced 
sale.  This  remedy  is  entirely  disconnected  from  and  addi- 
tional to  the  remedy  by  lien  upon  the  building.  (Bates  v. 
Santa  Barbara  Co.,  90  Cal.  543,  27  P.  438;  see  Newport  etc. 
Co.  V.  Drew,  125  Cal.  585,  58  P.  187;  Board  of  Education 
(v,  Blake,  38  P.  536.) 

Since  the  decision  in  the  principal  case  the  legislature  has 
enacted  two  laws,  both  of  which  are  designed  to  secure  the 
payment  of  claims  for  labor  performed  and  materials  fur- 
nished for  certain  public  work  and  improvements.  These 
acts  require  the  contractor  to  give  bond  in  a  sum  not  less 
than  one-half  the  contract  price,  for  the  benefit  of  .labor- 
ers and  materialmen  and  permit  them  to  file  claims  as  the 
foundation  for  the  right  to  an  action  upon  the  land.  (See 
sees.  22,  22a,  supra.) 


Persons  to  whom  notiae  must  be  i^iven. 

Sec.  349.  The  statute  provides  that  notice  may  be 
given  to  the  **reputed  owner."  The  word  "reputed"  was 
inserted  in  this  section  before  the  word  **owner"  by  the 
amendment  of  1887  (stat.  1887,  153.) 

Since  the  object  of  giving  notice  is  to  intercept  the  con- 
tract price,  or  some  installment  thereof,  in  the  hands  of  the 
person  upon  whom  it  is  served,  it  follows  that  the  person  to 
whom  the  notice  must  be  given  to  accomplish  this  object. 
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is  he  who  owes  the  contract  price  to  the  original  contractor 
or  whom  in  another  place  we  have  called  contracting- 
owner.      (Sees.  40,  48  supra.) 

Under  this  statute  as  it  stood  before  the  amendment  of 
1887,  the  notice  was  required  to  be  served  upon  the 
"owner."  The  amendment,  whatever  mav  have  been  its 
design,  has  not,  by  inserting  "reputed"  before  ''owner" 
changed  the  construction  which  should  be  placed  upon  this 
provision.  ''Reputed  owner"  may,  under  the  existence  of 
certain  facts  and  in  other  provisions  of  the  lien  law,  mean  a 
person  other  than  the  contracting-owner,  but  it  is  clear 
that  as  used  here  it  means  the  contracting-owner.  (See 
sees.  42,  43,  supra.) 

A  subsequent  clause  of  the  same  section  (1184)  refers  to 
the  person  upon  whom  the  notice  has  been  served  as  "the 
person  who  contracted  with  the  contractor." 

Time  of  i^ivinj^  notiae.    Determines  priority  upon 

fund. 

Sp€!.  343.  The  statute  provides  that  the  notice  may  be 
given  "at  any  time."  It  may  be  given  before  the  labor  is 
begun  or  the  materials  are  furnished  provided  there  is  an 
agreement  to  furnish  the  labor  or  materials,  or,  in  other 
words,  the  notice  may  be  given  at  any  time  after  the  per- 
sons, other  than  the  contractor,  mentioned  in  section  1183, 
"have  agreed"  to  perform  labor  or  furnish  materials. 

We  have  shown  in  another  section  (338,  supra^)  that  the 
remedy  given  by  section  1184  by  which  the  contract  price 
due  and  payable  to  the  contractor,  may  be  intercepted  in 
the  hands  of  the  owner,  is,  in  the  nature  of  things,  only 
applicable  to  cases  where  there  is  an  original  contract. 
And  we  have  also  shown  that  where,  in  those  cases,  the 
owner  pays  the  contract  price  to  the  contractor,  in  accord- 
ance with  the  terms  of  the  contract,  without  notice  of  the 
claims  of  subcontractors,  materialmen  and  laborers,  the 
latter  cannot  enforce  their  liens  against  the  property  of  the 


360  §344  Liens  of  Mechanics. 

owner,  except  in  those  cases  where  twenty-five  per  cent,  of 
the  price  is  required  to  be  made  payable  thirty-five  days 
after  the  final  completion  of  the  contract  and  then  only  to 
the  extent  of  the  twenty-five  per  cent.,  or  in  the  cases  fall- 
ing within  section  1200  of  the  C.C.P.,  (See  sec.  307,  aupra.) 

The  statute  provides  that  the  notice  may  be  given  at  any 
time.  But  it  is  clear  that  if,  in  the  case  just  stated,  the 
notice  is  given  to  the  owner  after  he  has  fully  paid  the 
contract  price  to  the  contractor,  in  accordance  with  the 
terms  of  the  contract,  the  property  of  the  owner  would  not 
be  subject  to  the  liens  of  such  person  giving  notice,  nor  would 
there  be  a  personal  liability  on  his  part  to  them.  (See 
Lumber  Co.  v.  Cummings,  86  Cal.  22,  24  P.  814;  Kellogg  v. 
Howes,  81  Cal.  170,  22  P.  509;  Lumber  Co.  v.  Gottschalk, 
81  Cal.  641,  22  P.  860;  Bank  v.  Irrigation  District.  107  Cal. 
55,  40  P.  45;  Board  of  Education  v.  Blake,  38  P.  536;  Wells 
V.  Cahn,  51  Cal.  423.) 

Where  several  notices  are  served  they  have  priority  upon 
the  fund  in  the  hands  of  the  owner  in  the  order  of  service. 
Section  1194  of  the  C.C.P.  does  not  apply  to  this  notice 
except  when  a  claim  of  lien  is  subsequently  filed  for  the 
demand  for  which  notice  has  been  given.  (W^anka  v. 
Klock,  Superior  Court  L.  A.  Co.,  1896,  Judge  Shaw.) 


Time   of  i^ivini^  notice*    Contract   price  due  but 

not   paid. 

See.344.  So  long  as  the  contract  price,  or  any  part  thereof, 
remains  in  the  hands  of  the  owner,  and  notwithstanding 
its  payment  is  past  due  according  to  the  terms  of  the  con- 
tract, it  may  be  intercepted  by  notice  under  section  1184  at 
any  time  before  payment,  but  the  rights  of  the  persons 
giving  such   notice,   to  the  money,  will  be  subject  to  the 

equities  and  rights  of  third  persons  which  have  intervened 
in  the  meantime. 
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The  rule  was  laid  down  in  Board  of  Education  v.  Blake^ 
38  P.  536  that  the  notice,  under  section  1184,  could  be 
given  after  the  expiration  of  thirty-five  days,  provided 
there  were  funds  due  the  contractor  still  in  the  hands  of  the 
owner,  and  in  First  Natl.  Bank  v.  Ferris  I.  Dist.,  107  Cal. 
55,  40  P.  45,  it  was  declared  that  a  materialman  could  give 
notice  to  the  reputed  owner  of  the  structure,  of  his  claim 
for  materials  furnished,  at  any  time  before  the  money  fell 
due  under  the  contract,  and  that  no  assignment  made  by 
the  contractor  of  an  amount  to  become  due  afterwards  to 
to  him  in  the  course  of  the  performance  of  the  contract 
could,  before  the  arrival  of  the  time  of  payment,  defeat  the 
right  of  the  materialman  to  give  notice  and  obtain  the 
benefit  thereof;  and  that  the  notice  could  be  effectually 
given  so  long  as  the  money  was  owed  to  the  contractor  him- 
self, although  the  time  when  it  should  have  been  paid, 
was  passed. 

Form  and  contents  of  notice. 

See.  345.  Section  1184  further  provides  that  the  per- 
sons named  therein  may  give  written  notice, 

[1]  "that  they  have  performed  labor  or  furnished 
materials,  or  both,  to  the  contractor,  or  other  person 
acting  by  authority  of  the  reputed  owner,  or 

[2]  that  they  have  agreed  to  do  so,  stating  in  general 
terms, 

[3J     the  kind  of  labor  and  materials,  and 

[4]  the  name  of  the  person  to  or  for  whom  the  same 
w^as  done  or  furnished,  or  both,  and 

[5]  the  amount  in  value,  as  near  as  may  be,  of  that 
already  done  or  furnished,  or  both,  and  of  the  whole 
agreed  to  be  done  or  furnished,  or  both."      «      *     ♦ 

The  statute  expressly  enumerates  the  matters  which  are 
required  to  be  set  forth  in  the  notice.  These  matters  are 
clearly  stated  in  the  statute  and  comments  upon  them^ 
therefore,  are   unnecessary.      It   should   be  observed,  how- 
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6ver,  that  the  statute  provides  for  two  classes  of  cases — (1) 
where  the  labor  has  been  done  and  the  materials  have  been 
furnished  at  the  time  of  giving  the  notice,  and  (2)  where 
the  labor  has  not  been  done  and  the  materials  have  liot 
been  furnished  at  the  time  of  giving  the  notice,  but  there 
is  an  unperformed,  or  a  partly  unperformed,  agreement  on 
the  part  of  the  person  giving  the  notice  to  perform  labor  or 
furnish  materials.  The  notice  must,  therefore,  like  the 
claim  of  lien,  set  forth  the  facts  as  they  exist  at  the  time  of 
giving  the  notice. 

The  statute  does  not  expressly  require  the  notice  to  be 
signed.  It  must  show,  however,  either  from  the  body  or 
by  signature  to  it  by  w^hom  it  is  given  and  who  it  is  that 
has  performed  the  labor  or  furnished  the  materials.  The 
statute  requires  this.  It  provides  that  the  persons  named 
may  give  notice  that  they  have  performed  labor,  etc.  (See 
Davis  V,  Livingston,  29  Cal.  283,  288,  where  under  the  act 
of  1862,  it  was  held  that  the  notice  for  which  our  present 
claim  of  lien  has  been  substituted,  was  void  because  not 
signed.) 


What  is  euffiaient    notice.    The  statute  and 

deoieions. 

Sec.  346.  Section  1 184  also  provides:  "No  such  notice 
shall  be  invalid  by  reason  of  any  defect  of  form,  provided  it 
is  sufficient  to  inform  the  reputed  owner  of  the  substantial 
matters  herein  provided  for,  or  to  put  him  upon  inquiry  as 
to  such  matters.*'  (For  section  1184  in  full,  amendments 
and  notes,  see  sec.  2,  supra.) 

The  test  of  the  sufficiency  of  the  notice  given  under  this 
section  is  whether  it  informs  the  reputed  owner  of  the  "sub- 
stantial matters"  therein  provided,  or  is  sufficient  "to  put 
him  upon  inquiry  as  to  such  matters." 

In  Wanka  v.  Klock,  (Superior  Court  of  L.  A.  Co.,  No. 
25,724,  Judge  Shaw,)  the  notice  of  one  of  the  plaintiffs  was 
in  the  form  of  any  ordinary  account  and  in   the  following 
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words:  "Los  Angeles,  Cal.,  March  6,  1896.  A.  B.  Klock, 
Pasadena.  To  Pioneer  Roll  Paper  Co.,  Dr.  Feb.  7.  To 
Mdse.,  $34.43.     O.K.     A.  B.  Klock.^^ 

On  the  back  of  this  notice  was  a  printed  list  of  the  arti- 
cles dealt  in  by  the  company  among  which  were  roofing, 
felt,  sheathing  paper,  deadening  felt,  asbestos  and  roof  paint. 

Shaw,  Judge,  in  upholding  this  notice  as  one  substan- 
tially complying  with  the  statute,  said: 

"  This  notice  does  not  state  that  the  materials 
furnished  Klock  by  the  claimant  were  for  building 
purposes,  or  that  they  were  to  be  used  in  the  build- 
ing in  question,  nor  does  it  state  the  kind  of  mate- 
rials, nor  does  it  purport  to  be  a  notice  to  any  per- 
son. It  is  a  mere  bill  or  statement  certified  by  the 
debtor  to  be  correct.  And  vet  I  believe  it  to  be 
suflScient  to  put  the  owner  on  inquiry  as  to  all  mat- 
ters required  to  be  stated  in  the  notice.  The  owner 
must,  of  course,  be  presumed  to  know  that  he  has 
a  contract  for  the  erection  of  a  building  and  w^ho 
the  contractor  is,  and  to  be  aware  of  all  the  terms 
of  the  contract  including  all  the  materials  called 
for  by  the  specifications,  and  of  the  payments  yet 
remaining  to  be  made.  With  this  knowledge  he  is 
given  a  paper  which  informs  him  that  the  contractor 
is  indebted  to  the  claimant  for  goods  sold  to  the  con-, 
tractor  by  the  claimant  during  the  progress  of  the 
work;  that  the  claimant  deals  in  goods  such  as  the 
contractor  would  need  for  the  building;  that  the 
debt  is  unpaid  and  that  the  contractor  admits 
the  statement  of  the  indebtedness  to  be  correct.'' 

The  court  upon  this  reasoning  held  that  the  notice  fur- 
nished sufficient  facts  to  make  it  the  duty  of  the  owner  to 
make  inquiry  and,  therefore,  to  charge  him  with  knowledge 
of  all  facts  which  such  inquiry  would  have  revealed,  and 
that  consequently,  the  notice  was  sufficient  to  meet  the 
requirements  of  the  statute. 

Again,  in  Orange  County  v.  Griffith  Co.  (Superior  Court 
of  L.  A.  Co.,  1897,  Judge  Shaw),  the  notices  consisted  of 
claims  against  the  county  of  Orange  (owner)  and  made  out 
in  the  name  of,  and  verified  by,  the  original  contractors,  for 
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part  of  the  contract  price  and  in  form  as  required  by  the 
law  relating  to  claims  against  counties  (sec.  4l,  County 
Gov.  Act,  1893,  363).  Each  demand  bore  the  written 
endorsement  of  the  contractors  transferring  the  same  to  a 
third  person  who  was  either  a  defendant  in  the  action  or 
the  assignor  of  a  defendant.  It  appeared  from  the  evi- 
dence, but  not  from  the  demand  in  question,  that  the  sum 
named  in  each  demand  was  the  exact  amount  of  a  debt  that 
was  then  due  the  contractors  to  the  assignee  named  for 
labor  done  or  material  furnished  for  the  jail  (the  building 
constructed).  Each  demand  was  presented  to  the  board  of 
supervisors  of  Orange  county  for  allowance,  in  some  instan- 
ces before  and  in  some  instances  after  the  assignment. 
There  was  nothing  in  any  of  the  demands,  nor  anywhere 
on  the  face  of  the  paper  as  presented  to  the  board,  to  indi- 
cate that  the  assignee  had  any  claim  against  the  contractors 
for  labor  done  or  materials  furnished  for  or  on  account  of 
the  jail,  nor  indeed,  that  he  had  any  claim  against  the  con- 
tractors. There  was  nothing  to  show  that  the  assignee  was 
a  creditor  of  the  contractors.  It  was  held  that,  upon  no 
possible  theory,  could  such  paper  be  held  sufficient  to  put 
the  owner  upon  inquiry  and  that,  as  a  notice  under  section 
1184,  it  was  fatally  defective. 

Notice,  how  ^iven.     The  statute* 

Sec-  847      Section  1184  also  provides: 

**Such  notice  may  be  given 

[1]  by  delivering  the  same  to  the  [87]  reputed  [87] 
owner  personally,  or 

[2]  by  leaving  it  at  his  residence  or  place  of  business, 
with  some  person  in  charge,  or 

[3]     by  delivering  to  his  architects,  or 

[4]  by  leaving  it  at  their  residence  or  place  of  business, 
with  some  person  in  charge,  or 

[5J  by  posting  it  in  a  conspicuous  place  upon  the  min- 
ing claim  [c,  87]  or  improvement."  [87]  (For  notes  to  this 
section,  see  sec.  2,  supra.) 
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The  above  provision  with  reference  to  posting  of  notice 
is  similar  to  that  of  section  1192  with  reference  to  posting 
notice  by  the  owner  who  disclaims  responsibility  for  the 
construction  of  buildings,  etc.,  upon  his  land. 

Under  the  statute  last  referred  to  the  notice  to  be  valid 
must  be  posted  in  a  conspicuous  place.  (Silvester  v.  Coe 
Quartz  M.  Co.,  80  Cal.  510,  22  P.  217.) 

A  person  giving  notice  under  section  1184  is  not  required 
to  file  the  notice  of  his  claim  in  the  office  of  the  county 
recorder  as  in  case  of  claiming  a  lien  against  the  property 
of  the  owner  in  order  to  avail  himself  of  the  remedy  pro- 
vided for  by  that  section.  (First  Natl.  Bank  v.  Perris  I. 
Dist.,  107  Cal.  55,  40  P.  45;  Russ  M.  &  L.  Co.  v.  Roggen- 
kamp,  35  P.  643;  Bates  v,  Santa  Barbara  Co.,  90  Cal.  543, 
27  P.  438;)  and  in  J.  D.  Hooker  Co.  v.  West  etc.  Co.,  1898, 
Judge  Shaw  of  the  Superior  Court  of  Los  Angeles  county, 
held  the  rule  laid  down  applied  to  notice  given  to  indi- 
vidual owners  as  well  as  to  municipal,  or  public  corpora- 
tion owners. 

Effect  of  notice.     Duty  of  owner.     The  statute. 

Sec.  S4S.     Section   1184  also  provides: 

"Upon  such  notice  being  given,  it  shall  be  the  duty  of 
the  [d,  87]  person  who  contracted  with  the  contractor  [87] 
to,  and  he  shall  withhold  from  his  contractor  or  from  any 
other  person  acting  under  such  [87]  reputed  [87]  owner,  and 
to  whom  by  said  notice  the  said  labor  or  materials,  or  both, 
have  been  furnished,  or  agreed  to  be  furnished  [e,  87]  suf- 
ficient [87]  money  due,  or  that  may  become  due  to  such 
contractor,  or  other  person  [f]  to  answer  such  claim  and 
any  lien  that  may  be  filed  therefor  for  record,  under  this 
chapter,  including  [g,  87]  counsel  fees  not  exceeding  one 
hundred  dollars  in  each  case,  besides  reasonable  costs  pro- 
vided for  in  this  chapter"  [87].  (For  explanation  of  figures 
and  brackets,  see  note  1  to  sec.  1,  supra;  for  section  1184  in 
full,  amendments  thereto  and  notes  thereon,  see  sec.  2, 
npra.) 
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The  amendment  of  18S7  (stat.  1887,  153)  to  this  section 
struck  out  from  it  as  it  stood  prior  thereto,  the  following 
provision: 

"And  all  money  paid  thereafter  by  the  owner  to  the  con- 
tractor, or  such  other  person,  while  such  notice  is  in  force, 
shall,  for  the  purposes  of  all  liens  of  all  persons,  except  that 
of  the  contractor,  be  deemed  a  payment  prior  to  the  time 
the  same  was  due  within  the  meaning  of  and  subject  to  the 
provisions  of  this  section." 

Effect  of  notice.    Extent  of  liability    of    owner. 
Decisions    under  earlier  statutes. 

Sec.  34».  Under  the  lien  act  of  1856  (stat.  1856,  203) 
the  owner  of  the  building  could  contract  to  pay  for  it  as 
Hoon  as  completed;  and  he  was  not  liable  to  materialmen 
until  notice  served  upon  him  and  then  only  to  the  extent 
of  the  sum  due  the  contractor  at  the  date  of  the  notice. 
(Knowles  v.  Joost,  13  Cal.  620;  see  Davis  v.  Livingston,  29 
Cal.  283,  291-2;  settles  query  raised  in  Tuttle  v.  Montford, 
7  Cal.  358.) 

Upon  giving  the  notice,  the  owner  becomes  liable  to  pay 
the  person  giving  notice  as  on  garnishment  or  assignment, 
but  if  the  owner  has  paid  the  contractor,  according  to  the 
terms  of  his  contract,  in  ignorance  of  the  claims  of  sub- 
contractors and  others,  the  payment  is  good.  (McAlpin  v, 
Duncan,  16  Cal.  127;   see  Cahoon  v.  Levy,  6  Cal.  295.) 

Under  the  lien  act  of  1862  (stat.  1862,  384)  the  employees 
of  a  subcontractor  could  not  intercept  any  money  due  from 
the  employer  to  the  contractor,  nor  could  they  enforce  the 
lien  of  the  contractor,  beyond  w'hat  was  due  from  the  con- 
tractor to  the  subcontractor  at  the  time.  (Dore  v.  Sellers, 
27  Cal.  588;  see  Blythe  v,  Poultney  31  Cal.  234,  237.) 

And  if  the  contractor  has  paid  the  subcontractor  accord- 
ing to  the  terms  of  his  contract  with  him,  and  has  not  made 
premature  payments,  the  employees  of  the  subcontractor 
are  not  entitled  to  demand  anything  from  the  contractor  or 
employer.     (Dore  v.  Sellers,  supra.) 
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Under  the  same  act  the  liens  of  materialmen  and  laborers 
could  be  enforced  for  all  sums  to  be  paid  the  contractor  and 
not  due  when  the  notice  was  given.  (Davis  v.  Livingston, 
supra;  Blythe  v.  Poultney,  supra;  Shaver  v.  Murdock,  36 
Cal.  293;  Henley  v.  Wadsworth,  38  Cal.  356.) 

But  under  the  act  of  1868  (stat.  1868,  589)  such  liens 
could  be  enforced  only  for  the  balance  due  on  the  contract 
at  the  time  the  notice  was  given.  (Renton  v.  Conley,  49 
Cal.  186;  Wells  v,  Cahn,  51  Cal.  423.) 


Effect   of    notice.    Extent   of   liability  of  owner* 

Decisions  under  the  code. 

8fc.  3tlO*  The  amendments  to  the  Code  of  Civil  Pro- 
cedure concerning  liens  of  mechanics  and  others  adopted 
in  J  874  did  not  change  the  rule  that  if  the  owner  makes 
payments  to  the  contractor  in  good  faith  before  receiving 
notice  that  a  materialman  claims  a  lien  for  materials  fur- 
nished the  contractor,  such  materialman  can  not  enforce 
his  lien  except  for  the  balance,  if  any,  due  the  contractor  on 
the  contract.  (Wells  v.  Cahn,'  51  Cal.  423;  see  Renton  v, 
Conley,  49  Cal.  185.) 

Under  the  lien  law  as  it  stood  in  1 884,  and  prior  to  the 
amendments  of  1885,  a  notice  by  a  subcontractor  to  the 
owner  of  a  building  which  was  being  constructed  that  a 
balance  was  due  him  on  his  subcontract  from  the  original 
contractor,  did  not  impose  on  the  owner  the  duty  of  retain- 
ing a  portion  of  the  contract  price  to  satisfy  any  lien  which 
the  subcontractor  might  subsequently  file.  (McCants  v. 
Bush,  70  Cal.  125,  11  P.  601.) 

Since  the  amendments  of  1885  to  section  1184,  however^ 
the  persons  therein  named  may  give  to  the  owner  of  the 
building  upon  which  they  have  performed  labor,  or  for 
which  they  have  furnished  materials,  written  notice  of  their 
claims,  and  thereupon  it  becomes  the  duty  of  such  owner 
to  retain  sufficient  funds  of  the  contract  price  due,  or  to 
become  due   to   the    contractor,   to    answer   such    claims. 
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(Bates  V.  Santa  Barbara  Co.,  90  Cal.  543,  546,  27  P.  43S; 
Buss  etc.  Co.  V.  Roggeneamp,  35  P.  643;  Bianchi  v.  Hughes, 
124  Cal.  24,56  P.  611.) 

And  if  the  contract  price  was  less  than  one  thousand  dol- 
lars and  therefore  not  within  the  provisions  of  section  1181 
of  tiie  C.C.P.  with  reference  to  stipulations  as  to  price,  and 
the  owner  had  paid  the  price  in  accordance  with  the  terms 
of  the  contract,  though  before  or  upon  completion  of  the 
work,  but  before  receiving  notice  under  section  1184,  there 
is  no  money  in  the  hands  of  the  owner  to  intercept  and 
therefore  none  to  be  withheld  by  the  owner.  (Lumber  Co. 
V.  Cummings,  86  Cal.  22,  24  P.  814.) 

Upon  the  service  of  such  notice  and  in  the  absence  of 
any  claims  upon  the  money  in  behalf  of  other  lien-claim- 
ants, or  assignee  of  the  contractor  (see  sec.  354,  infra),  the 
owner  is  liable  to  the  extent  of  his  liability  to  the  contractor. 
(Bianchi  v.  Hughes,  supra;  Bates  v.  Santa  Barbara  Co., 
st^pra;  First.  Nat.  Bank  v.  Perris  etc.  Dist.,  107  Cal.  55,  40 
P.  45.) 

The  same. 

(lee.  851.  Prior  to  the  amendment  in  1887  to  section 
1 1 84  by  which  the  provision  with  reference  to  premature 
payments  was  stricken  out  (see  sec.  348,  supra)  no  pay- 
ment of  the  contract  price  before  the  same  became  due,  by 
the  terms  of  the  contract,  defeated,  diminished  or  discharged 
any  lien  except  that  of  the  contractor,  and  the  liability  on 
the  part  of  the  owner  for  a  premature  payment  imposed  by 
this  section  as  it  then  stood,  did  not  depend  on  the  giving 
or  failure  to  give  the  notice  referred  to  in  that  section. 
(Sweeney  v.  Meyer,  124  Cal.  512,  57  P.  479.) 

The  amendment  of  1887  just  referred  to  has  not,  it  is 
believed,  changed  the  rule  of  the  earlier  decisions  to  the 
effect  that  the  owner  cannot,  by  making  premature  pay- 
ments, defeat  the  right  of  subcontractors  and  others  to  liens, 
or  defeat  their  right  to  the  remedy  provided  for  in  section 
1184. 
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Section  1 J  84,  as  it  now  stands,  expressly  provides  that  no 
payment  made  prior  to  the  time  when  the  same  is  due, 
under  the  terms  of  the  contract,  shall  be  valid  for  the  pur- 
pose of  defeating,  etc.,  any  lien  in  favor  of  any  person 
except  the  contractor. 

The  same. 

Sec.  S5S.  The  contract  between  the  materialman  and 
the  contractor  provided  th^  the  deferred  payments  for  the 
materials  furnished  should  be  settled  by  "notes."  This  was 
done  and  thereafter  the  materialman  served  notice  upon  the 
owner  to  withhold  payments  from  the  contractor  under  sec- 
tion 1 184  of  the  C.C.P.  The  point  was  made  that  the  notes 
should  be  considered  as  payment  for  the  materials  and  that, 
therefore,  the  materialman  was  not  authorized  to  intercept 
the  contract  price  in  the  hands  of  the  owner  by  notice.  It 
was  held,  however,  that  the  notes  were  only  intended  to 
ascertain  and  evidence  the  amount  due  the  materialman, 
and  that  the  notice  having  been  given,  it  was  immaterial  to 
the  owner,  under  the  statute,  what  was  the  form  of  the 
indebtedness  from  the  contractor  to  the  person  serving  the 
notice,  or  what  extension  of  time  had  been  made  on  it,  and 
whether  the  debt  was  due  or  not,  it  was  the  duty  of  the 
owner  to  withhold  sufficient  money  to  meet  the  demand. 
(J.  D.  Hooker  Co.  v.  West  etc.  Co.,  Superior  Court  of  L.  A. 
Co.,  Judge  Shaw,  1898.) 

Payment  by  the  owner  to  the  contractor  in  excess  of  the 
amount  called  for  by  the  terms  of  the  contract  is  not  to  the 
prejudice  of  lien-claimants.  (Henley  v.  Wadsworth,  38Cal. 
356.) 

For  priority  of  right  to  fund  in  hands  of  owner  over 
garnishee,  see  sec.  325,  supra. 
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Amount  required  to  be  withheld  by  the  owner. 

Sec.  3SS.  Section  1184  provides  in  this  respect  that 
the  owner  to  whom  the  notice  is  given  "shall  withhold  from 
his  contractor  or  from  any  other  person  acting  under 
such  reputed  owner,  and  to  whom  by  said  notice  the 
said  labor  or  materials,  or  both,  have  been  furnished,  or 
agreed  to  be  furnished,  sufficient  money  due,  or  that  may 
become  due  to  such  contractor,  or  other  person,  to  answer 
such  claim  and  any  lien  that  may  be  filed  therefor  for  record, 
under  this  chapter,  including  counsel  fees  not  exceeding 
one  hundred  dollars  in  each  case,  besides  reasonable  costs 
provided  for  in  this  chapter." 

As  this  clause  stood  upon  the  amendment  of  1885,  it 
required  the  owner  to  withhold  from  his  contractor,  **all" 
money  due,  etc.  The  amendment  of  1887  substituted  **suf- 
ficient"  for  **all"  and  struck  out  before  "to  answer"  in  the 
same  clause  the  words  "or  sufficient  of  such  money."  (See 
amendments  and  notes  to  above  quoted  clause,  sec.  2, 
supra.) 

Under  this  section  the  amount  required  to  be  withheld 
by  the  owner  is  the  amount  stated  in  the  notice  given  to 
him  and  in  addition  thereto  and  "in  each  case"  the  sum  of 
one  hundred  dollars  to  cover  counsel  fees  besides  "reason- 
able costs  provided  for  in  this  chapter." 

The  costs  provided  for  "in  this  chapter"  are  "the  money 
paid  for  filing  and  recording  the  lien"  (sec.  1195  C.C.P.), 
and  costs  of  suit  "in  case  of  judgment  against  the  owner 
of  the  property,  upon  the  lien."     (Sec.  1193.) 

Assignment  of  contract  price  by  owner.    Effect 
of.    Abandonment  by  contractor. 

Sec.  354.  An  assignment  made  by  the  original  con- 
tractor to  another  person  or  company  before  the  completion 
of  the  work  vests  in  the  assignee,  prior  to  the  expiration  of 
thirty-five  days  from  the  date  of  the  completion  of  the  work, 
no  rights  different  from  or  superier  to  those  of  the  original 
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contractor.  (First  Nat'l  Bank  v.  Perris  I.  Dist.,  107  Cal. 
55,  40  P.  45;  Clemens  v.  Rebman,  Superior  Court  of  L.  A. 
Co.,  1897,  Judge  Van  Dyke;  sec.  193,  supra.) 

But  if  an  assignment  is  made  of  the  balance  of  the  con- 
tract price  after  it  has  become  due  and  payable  under  the 
terms  of  the  contract,  with  notice  to  the  reputed  owner  of 
such  assignment,  it  cuts  off  all  rights  of  materialmen  in  the 
funds  so  assigned,  and  any  notice  afterwards  given  by  a 
materialman  is  futile,  provided  the  assignment  was  without 
notice  of  the  unpaid  demand.  (Bank  v.  Perris  I.  Dist, 
supra.) 

The  general  rule  with  reference  to  latent  equities  of  third 
persons  upon  assignment  of  a  demand  is  applicable  to  the 
due  and  unpaid  balance  of  the  price  of  a  building  contract 
and  where,  in  such  case,  an  assignee  purchases  in  good 
faith  and  for  value,  he  takes  the  assignment  free  of  such 
equities  of  which  he  has  no  notice.  (Bank  v.  Perris  I. 
Dist.,  supra.) 


The  same. 

Sec.  StSS.  A  notice  given  to  trustees  of  a  state  institu- 
tion by  one  who  had  furnished  materials  to  a  contractor 
under  contract  with  such  trustees  for  the  erection  of  a 
building,  that  an  amount  is  still  due  him  for  such  material, 
and  requiring  the  trustees  to  pay  him  any  amount  then  due, 
or  that  shall  thereafter  become  due,  to  the  contractor,  oper- 
ates as  a  garnishment,  and  intercepts  any  payments  which 
the  contractor  may  then  or  thereafter  be  entitled  to  receive, 
but  it  does  not  effect  a  payment  which  previously  became 
due  and  has  been  transferred  for  value  by  the  contractor. 
(Newport  etc.  Co.  v.  Drew,  125  Cal.  585,  58  P.  187.) 

Where  a  contract  with  trustees  for  the  erection  of  a  pub- 
lic building  required  the  work  to  be  done  to  the  satisfaction 
of  the  trustees,  and  provided  for  partial  payments  as  the 
work  progressed,  to  be  made  on  estimates  certified  by  the 
superintendent,  the  trustees  retaining  ten  per  cent,   of  such 
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•estimates  until  final  completion  and  acceptance  of  the  build- 
ing, such  a  partial  payment  did  not  become  due  so  as  to 
become  subject  to  disposition  by  the  contractor  until  the 
estimates  were  approved  and  the  amounts  ordered  paid  by 
the  trustees;  and  an  assignment  previously  made  by  the 
contractor  of  the  amount  due  on  an  estimate  did  not 
become  effective  until  such  approval,  nor  did  an  assignment 
of  the  ten  per  cent,  reserved  become  effective  until  final 
completion  and  acceptance  of  the  work.  (Newport  etc.  Co. 
v.  Drew,  supra.) 

A  materialman  who  serves  the  required  notice  acquires  a 
prior  right  to  the  fund  in  the  hands  of  the  owner,  due  the 
contractor,  though  the  contractor  subsequently  abandons 
the  contract  and  the  materialman  fails  to  file  his  claim  of 
lien  for  record.  (Russ  M.  &  L.  Co.  v.  Roggenkamp,  35 
P.  643.) 

False    notice    forfeits    iien«      The    statute    and 

decisions. 

Sec.  856.  Section  1202  of  the  C.C.P.,  inter  alia,  pro- 
vides: 

**Any  person  who  shall  willfully  give  a  false  notice  of  his 
claim  to  the  owner,  under  the  provisions  of  section  1184, 
shall  forfeit  his  lien."     ♦     *     ♦ 

(See  sec.  20,  supra,  for  section  1202  in  full  and  notes 
thereon.) 

The  above  quoted  provision  of  section  1202  does  not  refer 
to  the  claim  of  lien  required  to  be  filed  for  record.  (Lumber 
Co.  V,  Neal,  91  Cal.  362,  27  P.  743.) 

The  above  provision  is  penal  in  its  character  and  not  only 
must  be  strictly  construed,  but  the  evidence  under  which  it 
is  invoked  should  be  clear  and  convincing  that  the  viola- 
tion was  willful  and  intentional. 

A  motion  for  a  nonsuit  of  a  claimant's  suit  to  enforce  a 
lien  upon  the  ground  that  "he  knowingly  and  willfully  filed 
a  notice  of  lien  for  more  than  he  was  entitled  to,  and  sought 
in  the  action  to  recover  an  amount  in  excess  of  the  amount 
actually  due,"  does  not  state  any  grounds  of  a  forfeiture  by 
section  1202.     (Lumber  Co.  v.  Neal,  supra.) 


Chapter  XIV. 
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Section. 

367  The  Statute. 

358  Generally. 

359  Personal   liability     of     con- 
tractor. 

360  The  same. 


Section 

361  When  owner  personally  lia- 
ble. 

362  The  same. 

363  Prevention  of  performance. 

364  When  owner  not  personally 
liable. 


The  statute. 

Sec.  3S7.      Section  1197  provides: 

"Nothing  contained  in  this  chapter  [sees.  1183-1203 
inclusive  of  the  C.C.P.]  shall  be  construed  to  impair  or 
affect  the  right  of  any  person  to  whom  any  debt  may  be 
due  for  work  done  or  materials  furnished  to  maintain  a  per- 
sonal action  to  recover  such  debt  against  the  person  liable 
therefor."     (For  notes  to  this  section,  see  sec.  15,  supra,} 


Generally. 

Sec.  Stl8.  The  lien  law,  independently  of  the  pro- 
visions of  this  section,  would  not  deprive  laborers^ 
mechanics,  materialmen  and  others  of  their  right 
to  personal  actions  for  their  labor  and  material  fur- 
nished, against  the  parties  liable  therefor.  As  we  have 
pointed  out  in  another  place  (sec.  144,  supra)  the 
lien  law  is  based  upon  the  common-law  or  code  contract 
and  was  designed  for  the  purpose  of  giving  to  the  persons 
named  some  security  for  the  performance  of  the  contract 
obligations  of  the   parties  to  whom  they  have  furnished 
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labor  or  materials.  This  security  is  a  lien  upon  the  prop- 
erty upon  or  for  which  they  have  furnished  labor  or  mate- 
rials and  it  has  been  likened  to  an  attachment  or  garnish- 
ment.    (Sec.  24,  supra.) 

It  is  not  the  principal  thing;  it  is  a  mere  incident  of  the 
debt  and  like  attachment  holds  the  property  pending  suit 
and  until  recovery  of  judgment  upon  the  debt  out  of  which 
property  the  judgment  may  be  satisfied. 

The  statute,  however,  has  expressly  provided  that  the 
right  to  the  personal  action  shall  not  be  impaired  by  the 
lien  law,  and  all  lien-claimants  are  free,  therefore,  to  enforce 
their  demands  by  personal  action  or  by  foreclosure  of  the 
lien. 

The  personal  action  referred  to  in  this  section  is  a  simple 
action  upon  the  contract  against  the  person  who  purchased 
the  materials  or  employed  the  laborer,  whether  con- 
tractor or  owner,  and  has  no  reference  to  the  lien.  (Cen- 
tral L.  &  M.  Co.  V.  Center,  107  Cal.  193,  40  P.  334.) 

Where  a  lien  has  expired  before  the  commencement  of 
the  action  to  foreclose  it,  and  judgment  of  foreclosure  was 
taken  bv  default,  it  was  held  not  error  for  the  court,  of  its 
own  motion,  on  the  day  following  the  rendition  of  the  judg- 
ment, to  modify  the  judgment  to  a  money  judgment  only. 
(Lacore  v,  Leonard,  45  Cal.  394.) 

Personal  liability  of  contractor. 

Sec.  3S9,  The  lien  given  by  the  statute  is  a  remedy 
provided  by  law  by  which,  in  proper  cases,  lien-claimants 
can  enforce  the  payment  of  their  liens.  There  is  nothing 
in  the  lien  law  which  takes  away  the  right  of  the  lien- 
claimant  to  recover  in  a  personal  action  against  his 
employer  for  his  labor  and  materials.  The  contractor's 
abandonment  of  the  contract  in  nowise  affects  the  rights  of 
the  laborer  or  materialman  in  this  respect.  On  the  con- 
trary this  right  has  been  uniformly  recognized  and  upheld. 
(Bates  V.  Santa  Barbara,  90  Cal.  543,  27  P.  438;  McMenomy 
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V.  White,  115  Cal.  339,  47  P.  109;  Marchant  v.  Hayes,  120 
Cal.  137,  51  P.  154;  Griffith  v.  Happersberger,  86  Cal.  605, 
25  P.  137,  487.) 

Where  the  contract  is  void  for  want  of  record,  the  con- 
tractor is  personally  liable  for  labor  done  and  materials 
furnished  at  his  instance,  and  personal  judgment  may  be 
entered  against  him  as  a  party  defendant  in  an  action  to 
foreclose  liens  therefor  against  the  property  of  the  owner. 
(McMenomy  v.  White,  supra]  Wood  v,  Oakland  etc.  Trans- 
fer Co.,  107  Cal.  500,  40  P.  806.) 

And  where  laborers  employed  by  a  contractor  who  was 
working  under  a  void  contract  not  filed  for  record,  have  lost 
their  claims  of  lien,  they  are  entitled  to  personal  judgment 
only  against  the  contractor.  (Marchant  v.  Hayes,  supra] 
Madera  Flume  etc.  Co.  v.  Kendall,  120  Cal,    182,  52  P.  304.) 

The  same. 

Sec.  360.  So  in  an  action  to  enforce  a  lien  for  work 
done  on  a  mining  claim,  when  the  claim  of  lien  is  insuf- 
ficient because  it  fails  to  state  the  name  of  the  employer,  its 
claimant  is  entitled  to  a  personal  judgment  against  the  con- 
tractor for  the  amount  due  him,  and  it  is  error  to  grant  a 
motion  for  non-suit.     ( Ascha  v.  Fitch,  46  P.  298.) 

Section  1193  of  the  C.C.P.  provides  that,  in  case  the  judg- 
ment and  costs  in  the  suit  of  a  claimant  to  foreclose  his  lien 
against  the  owner  exceeds  the  amount  due  by  him  to  the 
contractor,  or  if  the  owner  shall  have  settled  with  the 
contractor  in  full,  he  shall  be  entitled  to  recover  back   from 

the  contractor  any  amount  so  paid  by  him  in  excess  of  the 
contract  price  and  for  which  the  contractor  was  originally 
the  party  liable.  (See  sec.  11,  supra,  for  sec.  1 193  C.C.P.  in 
full.) 

The  contractor  is  also  rendered  jointly  and  severally  liable 
with  the  owner  in  damages  to  any  and  all  materialmen, 
laborers  and  subcontractors  entitled  to  liens  upon  the 
property  affected  by  the  contract,  in  case  the  bond 
required  by  section  1203  of  the  C.C.P.  is  not  filed.  (For  sec. 
12U3,  see  sec.  21,  svpra.) 
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labor  or  materials.  This  security  is  a  lien  upon  the  prop- 
erty upon  or  for  which  they  have  furnished  labor  or  mate- 
rials and  it  has  been  likened  to  an  attachment  or  garnish- 
ment.    (Sec.  24,  8upra.) 

It  is  not  the  principal  thing;  it  is  a  mere  incident  of  the 
debt  and  like  attachment  holds  the  property  pending  suit 
and  until  recovery  of  judgment  upon  the  debt  out  of  which 
property  the  judgment  may  be  satisfied. 

The  statute,  however,  lias  expressly  provided  that  the 
right  to  the  personal  action  shall  not  be  impaired  by  the 
lien  law,  and  all  lien-claimants  are  free,  therefore,  to  enforce 
their  demands  by  personal  action  or  by  foreclosure  of  the 
lien. 

The  personal  action  referred  to  in  this  section  is  a  simple 
action  upon  the  contract  against  the  person  who  purchased 
the  materials  or  employed  the  laborer,  whether  con- 
tractor or  owner,  and  has  no  reference  to  the  lien.  (Cen- 
tral L.  &  M.  Co.  V.  Center,  107  Cal.  193,  40  P.  334.) 

Where  a  lien  has  expired  before  the  commencement  of 
the  action  to  foreclose  it,  and  judgment  of  foreclosure  was 
taken  by  default,  it  was  held  not  error  for  the  court,  of  its 
own  motion,  on  the  day  following  the  rendition  of  the  judg- 
ment, to  modify  the  judgment  to  a  money  judgment  only. 
(Lacore  v.  Leonard,  45  Cal.  394.) 

Personal  liability  of  contractor. 

See^  3S9.  The  lien  given  by  the  statute  is  a  remedy 
provided  by  law  by  which,  in  proper  cases,  lien-claimants 
can  enforce  the  payment  of  their  liens.  There  is  nothing 
in  the  lien  law  which  takes  away  the  right  of  the  lien- 
claimant  to  recover  in  a  personal  action  against  his 
employer  for  his  labor  and  materials.  The  contractor's 
abandonment  of  the  contract  in  nowise  affects  the  rights  of 
the  laborer  or  materialman  in  this  respect.  On  the  con- 
trary this  right  has  been  uniformly  recognized  and  upheld. 
(Bates  V.  Santa  Barbara,  90  Cal.  54:^,  27  P.  438;  McMenomy 


Per  sonal  Action.  §360  375 

V.  White,  115  Cal.  339,  47  P.  109;  Marchant  v.  Hayes,  120 
Cal.  137,  52  P.  154;  Griffith  v.  Happersberger,  86  Cal.  605, 
25  P.  137,  487.) 

Where  the  contract  is  void  for  want  of  record,  the  con- 
tractor is  personally  liable  for  labor  done  and  materials 
furnished  at  his  instance,  and  personal  judgment  may  be 
entered  against  him  as  a  party  defendant  in  an  action  to 
foreclose  liens  therefor  against  the  property  of  the  owner. 
(McMenomy  v.  White,  8upra]  Wood  r.  Oakland  etc.  Trans- 
fer Co.,  107  Cal.  500,  40  P.  806.) 

And  where  laborers  employed  by  a  contractor  who  was 
working  under  a  void  contract  not  filed  for  record,  have  lost 
their  claims  of  lien,  they  are  entitled  to  personal  judgment 
only  against  the  contractor.  (Marchant  v.  Hayes,  supra; 
Madera  Flume  etc.  Co.  v.  Kendall,  120  Cal,    182,  52  P.  304.) 

The  same. 

ISec.  360.  So  in  an  action  to  enforce  a  lien  for  work 
done  on  a  mining  claim,  when  the  claim  of  lien  is  insuf- 
ficient because  it  fails  to  state  the  name  of  the  employer,  its 
claimant  is  entitled  to  a  personal  judgment  against  the  con- 
tractor for  the  amount  due  him,  and  it  is  error  to  grant  a 
motion  for  non-suit.     (Ascha  v.  Fitch,  46  P.  298.) 

Section  1193  of  the  C.C.P.  provides  that,  in  case  the  judg- 
ment and  costs  in  the  suit  of  a  claimant  to  foreclose  his  lien 
against  the  owner  exceeds  the  amount  due  by  him  to  the 
contractor,  or  if  the  owner  shall  have  settled  with  the 
contractor  in  full,  he  shall  be  entitled  to  recover  back   from 

the  contractor  any  amount  so  paid  by  him  in  excess  of  the 
contract  price  and  for  which  the  contractor  was  originally 
the  party  liable.  (See  sec.  11,  supra,  for  sec.  1193  C.C.P.  in 
full.) 

The  contractor  is  also  rendered  jointly  and  severally  liable 
with  the  owner  in  damages  to  any  and  all  materialmen, 
laborers  and  subcontractors  entitled  to  liens  upon  the 
property  affected  by  the  contract,  in  case  the  bond 
required  by  section  1208  of  the  C.C.P.  is  not  filed.  (For  sec. 
1203,  see  sec.  21,  svpra.)    . 
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When  owner  personally  liable. 

Sec.  361.  The  owner,  of  course,  is  personally  liable  to 
his  contractor  upon  his  contract  with  hira,  and  the  con- 
tractor is  entitled  to  all  the  remedies  pertaining  to  contracts 
generally  for  the  enforcement  of  his  rights  growing  out  of 
such  contract,  whether  the  contract  is  valid  or  void. 

If  the  contract  is  void  because  not  filed  for  record,  the 
contractor  may  recover  a  personal  judgment  against  the 
owner  for  the  value  of  the  work  done  and  materials 
furnished     thereunder,     as    upon    an    implied     contract. 

(Morris  v.  Wilson,    97  Cal.   644,   32  P,  801;  see  Spinney 
V,  Griffith,  98  Cal.  149,  153,  32  P.  974.) 

Section  1203  of  the  C.C.P.  renders  the  owner  jointly  and 
severally  liable  with  the  contractor  in  damages  to  any  and 
all  materialmen,  laborers  and  subcontractors  entitled  to  liens 
upon  the  property  affected  by  the  contract,  if  the  owner 
and  contractor  fail  to  file  with  the  contract  the  bond 
required  by  section  1203.  (For  sec.  J  203,  see  chap.  I,  sec. 
21,  supra.) 

The  owner  is  not  personally  liable  to  the  subcontractor, 
etc.,  of  the  original  contractor.  There  is  no  privity  of 
contract  between  the  owner  and  the  subcontractor.  (Bo wen 
V.  Aubrey,  22  Cal.  566;  Davis  v.  Livingston,  29  Cal.  283, 
287;  Macomber  v.  Bigelow,  123  Cal.  532,  56  P.  449;  sec. 
299,  supra.) 

The  neglect  of  the  owner  of  the  building  to  retain  for 
thirty-five  days  after  the  final  completion  of  the  work  and 
contract  and  to  pay  over  to  those  entitled  thereto,  twenty- 
five  per  cent,  of  the  contract  price,  renders  him  responsible 
to  such  persons  to  that  extent,  less  any  lawful  credits  the 
owner  may  be  entitled  to  under  section  1200  of  the  C.C.P. 
(Reed  v.  Norton,  90  Cal.  590,  27  P.  426;  s.  c.  26  P.  767.) 
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The  same. 

369.  The  materialman  or  mechanic  may  main- 
tain an  action  to  subject  the  unpaid  portion  of  the  contract 
price  to  the  payment  of  his  claim  (where  notice  to  the 
owner  has  been  given  under  section  1184,)  without  seeking 
to  enforce  a  lien  against  the  building,  and  in  such  action 
may  obtain  a  judgment  for  any  deficiency  there  may  be 
against  the  person  to  whom  the  materials  were  furnished 
or  for  whom  the  work  was  done.  (Bates  v.  Santa  Barbara 
Co.,  90  Cal.  544,  27  P.  43S;  Russ  M.  &  L.  Co.  v.  Roggen- 
kamp,  35  P.  643.) 

So  where  the  contract  on  the  part  of  the  contractor  has 
been  fully  performed.  (Griffith  v.  Happersberger,  86  Cal. 
605,  25  P.  137,  487.) 

Non-payment  of  an  installment  of  the  price  when  due  is 
such  a  breach  of  the  contract  as  to  justify  a  contractor  in  leav- 
ing the  work  and  recovering  upon  quantum  meruit;  but  if  the 
contractor  has  not  performed  the  contract  according  to  its 
terms  when  he  demands  payment  of  an  installment,  then  it 
is  not  due,  and  he  is  not  justified  in  leaving  the  work. 
(Golden  Gate  L.  Co.  v.  Sahrbacher,  105  Cal.  114,  38  P.  635; 
Porter  v.  Arrowhead  Reservoir  Co.,  100  Cal.  500,  35  P.  146.) 

So  where  the  owner,  before  completion  of  the  contract,  with- 
out cause  and  in  violation  of  the  contract,  took  possession  of 
the  building,  ousted  the  contractor  therefrom  and  refused  to 
permit  him  to  cornplete  the  building  according  to  the 
contract,  and  appropriated  to  his  own  use  the  material  on 
hand  and  provided  to  be  used  for  its  construction,  the  con- 
tractor is  entitled  to  treat  such  contract  as  rescinded,  and  to 
recover  the  reasonable  value  of  the  work  performed  and 
materials  furnished  at  the  request  of  the  defendant. 
(Adams  v.  Burbank,  103  Cal,  646,  37  P.  640;  Turner  v. 
Strenzel,  70  Cal.  28,  31,  11  P.  389.) 

For  liability  of  owner  upon  service  of  notice  under  section 
1184  of  the  C.C.P.,  see  chap.  XIII,  sees.  349-.'i52,  supra. 
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When    owner   personally   liable*     Prevention   of 

performance. 

Sec.  363.  The  lien  being  a  mere  incident  of  the  debt 
or  contract  between  the  contractor  and  the  owner,  denying 
a  lien  to  the  contractor  in  any  case  does  not  necessarily 
deprive  him  of  the  right  to  enforce  his  contract  obligations. 
A  contractor  who  fails  to  perform  or  abandons  his  contract 
which  in  its  nature  is  entire,  or  fails  to  perform  conditions 
precedent  therein,  cannot  recover  upon  such  contract  at  all. 
Where,  however,  the  owner  prevents  performance  on  the 
part  of  the  contractor,  we  have  seen  that  under  the  pro- . 
visions  of  the  Civil  Code,  such  prevention  excuses  perform- 
ance and  he  is  entitled  to  all  the  benefits  which  he  would 
have  obtained  if  the  contract  had  been  performed  by  both 
parties.  (Civil  Code,  sec.  1512.)  But  in  such  case  his  con- 
tract must  meet  the  requirements  of  the  statute.  (Palmer 
t'.  White,  70  Cal.  220,  11  P.  647.) 

In  Cox  V,  Western  Pacific  R.  R.  Co.,  47  Cal.  87,  where  the 
owner  prevented  the  contractor  from  completing  the  whole 
contract  and  was  compelled  to  abandon  it,  it  was  held  that 
the  contractor  in  a  personal  action  against  the  owner,  was 
entitled  to  recover  a  fair  compensation  for  the  work  per- 
formed. 

In  a  like  case  and  in  a  like  action  it  was  held  that  the 
contractor  was  entitled  to  recover  against  the  owner  the 
reasonable  value  of  the  work  performed  and  materials  fur- 
nished at  the  request  of  the  owner.  (Adams  v.  Burbank, 
103  Cal.  646,  37  P.  640;  see  Joyce  v.  White,  95  Cal.  236,  30 
P.  r,24.) 

So  in  Golden  Gate  L.  Co.  v.  Sahrbracher,  105  Cal.  114,  38 

P.  635,  it  was  held  that  non-payment  of  an  installment  of 
the  contract  price  when  it  was  due  is  such  a  breach  of  the 
contract  as  to  justify  the  contractor  in  leaving  the  work  and 
recovering  upon  a  quantum  meruit. 

And  in  a  proper  case,  where  the  owner  is  in  default,  the 
contractor   may,    in    a  personal  action  against  the  owner, 
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recover  not  only  the  profits  he  would  have  made  by  perform- 
ance, but  is  also  entitled  to  recover  for  expenditures  made 
in  preparing  to  do  the  work.  (0*Connel  v.  Main  St.  Hotel 
Co.,  90Cal.  515,  27  P.  373.) 

An  action  may  be  maintained  for  the  reasonable  value  of 
work  done  and  material  furnished,  although  the  value 
thereof  exceeds  one  thousand  dollars;  and  it  is  no  defense 
thereto  that  such  implied  contract  was  not  filed  for  record, 
or  that  the  work  was  done  and  furnished  in  pursuance  of  a 
written  contract  which  was  not  filed  for  record.  (Rebman 
V.  San  Gabriel  etc.  Co.,  95  Cal.  390,  30  P.  564.) 


When  owner  not  personally  liable* 

Sec.  364»  If,  at  the  time  of  the  lien  of  a  materialman 
or  laborer  accrued  under  the  act  of  1868,  the  owner  of  the 
premises  was  not  in  possession,  but  the  same  were  in  the 
possession  of  a  lessee  whose  term  had  not  expired,  and  who 
caused  the  labor  to  be  done  or  the  materials  to  be  furnished, 
a  personal  judgment  cannot  be  rendered  against  such  owner 
in  an  action  enforcing  the  lien.  (Phelps  ik  M.  C.  G.  M.  Co., 
49  Cal.  336;  see  Worden  v.  Hammond,  37  Cal.  61.  Where  the 
original  contract  is  void  because  not  filed  for  record,  there 
is  no  personal  liability  on  the  part  of  the  owner  to  laborers, 
etc.  (Kellogg  v.  Howes,  81  Cal.  170,  22  P.  509;  McMenomy 
V,  White,  115"Cal.  339,  47  P.  109;  Madera  F.  Co.  r.  Kendall, 
120  Cal.  182,  52  P.  30-1;  Macomber  v.  Bigelow,  123  Cal.  532, 
56  P.  449;  Gnekow  t'.  Confer,  48  P.  331.  Nor  against  his 
laborers  who  erect  the  building.  (Marchant  v.  Hayes,  120 
Cal.  137,  52  P.  154.) 

One  who  contracts  with  another  for  the  building  of  a 
house,  does  not  thereby  incur  any  liability  to  the  subcontract- 
ors of  the  original  contractors,  except  such  as  may  be  fastened 
upon  him  by  proceedings  under  the  lien  law;  and  therefore, 
where  there  has  been  no  assignment,  or  novation  of  the 
contract,  an  action  cannot  be  maintained  (otherwise  than 
under  the  lien  law)  by  a  subcontractor  against  the  owner, 
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for  work  and  labor  done  and  materials  furnished  in  the 
construction  of  the  building.  (Downing  v.  Graves,  55  Cal. 
544.) 

And  especially  where  the  claimant  has  not  filed  his  claim 
of  lien,  though  the  original  contract  is  void  because  not 
filed  for  record.  (Lumber  Co.  v,  Schmidt,  74  Cal.  625,  16 
P.  516.) 

The  contractor  cannot  recover  against  the  owner  unless 
the  subcontractor  performs  his  contract.  (Marchant  v. 
Hayes,  117  Cal.  669,  49  P.  840.) 

The  owner  of  a  building  is  not  personally  liable  for  the 
debts  of  the  contractor  to  persons  furnishing  materials  to 
him  and  is  not  under  obligation  to  the  contractor  to  pay 
his  debts  to  the  materialmen,  without  suit,  or  to  anticipate 
that  the  contractor  will  have  no  defence  against  him  in  a 
suit  brought  by  him  to  enforce  and  foreclose  his  lien. 
(Covell  V.  Washburn,  91  Cal.  560,  27  P.  859.) 

The  owner  is  not  personally  liable  for  the  debts  of  the 
contractor  as  such  to  persons  furnishing  materials  to  him, 
and  is  not  under  obligations  to  the  contractor  to  pay  his 
debts  to  the  materialmen.  (Adams  v.  Burbank,  103  Cal. 
646,  37  P.  640.) 

Where  the  owner  has  been  discharged  from  his  liabilties 
by  judgment  in  insolvency,  there  is  no  personal  liability  on 
his  part,  and  a  decree  in  foreclosure  of  lien  adjudging  the 
same,  cannot  be  supported.  (Barber  v,  Reynolds,  44  Cal. 
519,  537.) 

Since  the  amendment  of  1885  to  section  1183  of  the 
C.C.P.  the  contractor  cannot  maintain  an  action  against  the 
owner  to  recover  damages  for  not  being  allowed  to  com- 
plete the  building,  if  the  contract  is  not  filed  for  record  as 
required  by  that  section.  (Palmer  v.  White,  70  Cal.  220, 
11  P.  647.) 


Chapter   XV. 

SUIT    TO     FORECLOSE    LIEN.      PLEADING      AND 

PRACTICE. 
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STATUTE. 
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876  When  contractor  not  necessary  party. 

377  Partnership  firms. 

378  Persons  not  necessary  parties.    Subsequent  incumbrances,  etc. 

379  Interveners. 

380  Consolidation  of  several  separate  suits. 

381  Joinder  of  actions. 

382  The  complaint.    Formal  allegations. 

383  Averments  of  contract. 

384  Averments  of  void  contract  not  necessary. 

385  Averment  of  agency. 

386  Averments  of  knowledge  under  section  1192  of  the  O.C.P. 

387  Averments  of  notice  to  owner  under  section  1184  of  the  O.C.P. 

388  Averments  of  performance  of  contract.     Prevention. 

389  Averments  of  time  of  completion  of  work.    Acceptance,    use  or 

occupation    by  the  owner,  and  cessation  from  labor.     Notice 
by  owner  of  completion  of  work. 

390  The  same.    The  decisions. 

391  Averments  of  labor  and  materials. 

392  '        Averments  that  materials  were  furnished  for  and  used  in  build- 

ing, etc. 

393  Averments  of  time  of  furnishing  materials  or  of  performing 

labor. 
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394  Averments  of  money  dae  and  unpaid. 

305  The  same. 

396  Averments  of  area  of  land.    Jurisdiction  of  court. 

397  Averments  describing  property  and  of  ownership  thereof. 

398  Averments  of  time  and  place  of  filing  claim  of  lien. 

399  Averments  of  contents  of  claim  of  lien  and  of  notice  under  sec- 

tion 1184. 

400  Attorney's  fee.     Costs  of  filing  and  recording  claim. 

401  The  demurrer. 

402  The  answer.     Defenses  must  be  pleaded.  Sufficient  averments  of. 

403  Sufficient  and  insufficient  denials.     Conclusions  of  law. 

404  Denials  on  information  and  belief. 

405  Admissions. 

406  Defenses  of  owner. 

407  Defenses  of  owner  continued. 

i08  The  same.     Offset  and  counter-claim.     The  statute  and   decis- 
ions. 

409  Recoupment  of  damages  for  non-performanoe. 

410  The  same.    Judgment,  costs  and  attorney's  fees.    The  statute. 

411  The  same.    Judgment. 

412  The  same.    Costs,  attorney's  fees  and  interest.     The  statute 

and  decisions. 

413  The  same.    When  owner  not  entitled  to  setoff  costs  and  attor- 

ney's  fees. 

414  The  same.     Claims  and  demands  of  lien -claimants. 

415  Supplemental  answer. 

416  Cross-complaint. 

417  Amendments. 

418  Variance.    Distinction  in  rule  as  applied  to  pleading  and  proof 

and  claim  and  proof. 

419  Between  pleading  and  proof. 

420  Between  pleading  and  claim. 

421  Between  proof  and  claim. 

422  Variance  which  is  not  fatal  to  lien. 

423  The  same. 

424  Mistakes  are  not  material  variances. 

425  Attachment.    Right  to. 

426  Injunction.    Right  to. 

427  Jury  trial.    Right  to. 

428  Evidence.    Generally. 

429  Admission. 

430  Parol  to  explain  etc.,  written  contract. 

431  Conclusive. 

432  Estoppel  of  owner. 

433  Estoppel  generally. 

434  Of  performance. 

435  Burden  of  proof 
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437  Rescinded  contract  as  evidence.     Contract  modified  by  paroL 

438  Void  contract  as  evidence. 

439  Findings.    Generally. 

440  Amount  and  extent  of  land. 

441  Facts  necessary  ,to  be  found. 

442  Facts  not  necessary  to  be  found. 

443  Findingfs  outside  of  issues  and  not  sustained  by  evidence. 

444  Effect  of  failure  to  find. 

445  Judgment.    Generally. 

446  The  same. 

447  Extent  of  land  subject  to  lien.     How  determined. 

448  Deficiency  judgment. 

449  Personal  judgment. 

450  Hank  of  liens.    The  statute. 

451  Rank  of  liens.  The  decisions. 

452  Attorney's  FEE.    (Jenerally. 

453  In  excess  of  contract  price. 

454  When  lien-claimant  not  entitled  to. 

455  Upon  appeal. 

456  Interest  on  demand.    When  entitled  to. 

457  Costs. 

458  Execution  and  sale. 

459  Redemption. 
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461  Presumptions  on. 

462  Judgment  not  supported  by  evidence.     Conflict  of  Evidence^ 

463  First  objection  on. 

464  What  can  be  reviewed  on. 

465  Harmless  errors. 


JurisdiGtion. 

Sec.  369.  When  the  plaintiff,  in  an  action  to  foreclose 
his  lien,  alleges  facts  to  establish  a  valid  lien  upon  the  prop- 
erty, and  the  money  demand  is  less  than  three  hundred 
dollars,  the  Superior  Court  has  no  jurisdiction  of  the  action. 
(Miller  v.  Carlisle,  59  P.  785.) 

Since  the  judgment  in  favor  of  lien-claimants  must  be 
several  in  favor  of  each,  their  separate  claims  cannot  be 
aggregated  to  give  the  court  jurisdiction,  where  each  claim 
is  less  than  $300.     (Miller  v,  Carlisle,  supra.) 

In  Brock  v.  Bruce,  5  Cal.  279,  the  point  was  made  that 
the  county  court,  as  it  existed  under  the  act  of  1853,  May 
19th,  concerning  courts  of  justice,  had  no  jurisdiction  of  a 
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proceeding  under  the  lien  law  of  1850,  (stat.  1850,  211,  and 
supp.  act  of  1853,  stat.  1850-3,  811)  to  enforce  the  lien 
against  the  property  of  the  owner. 

The  9th  section  of  the  6th  article  of  the  constitution  of  1849 
provided  that  county  courts  should  have  such  jurisdiction 
in  cases  arising  in  justices  courts,  and  in  special  cases,  as 
the  legislature  might  prescribe,  etc. 

The  point  in  the  case   was  whether  the   proceeding  to 

enforce    the   lien,   under    the  lien   law   referred  to,  was  a 

**special  case"  of  which  the  legislature  might  constitution- 
ally give  the  county  court  jurisdiction.  It  was  held  that 
such  proceeding  was  not  a  ''special  case."     The  court  said: 

"  *  *  *  The  words  'special  cases'  were 
intended  to  embrace  those  cases  that  are  the 
creature  of  the  statute,  and  the  proceedings  under 
which  are  unknown  to  the  general  framework  of 
courts  of  common  law  and  equity.  Proceedings  to 
enforce  a  mechanic's  lien  (under  the  act  referred 
to)  cannot  properly  be  said  to  come  within  this 
definition.  *  *  *  It  [the  statute]  creates  a  sort 
of  mortgage  or  security,  which  follows  the  original 
debt  or  obligation,  and  which  may  be  enforced 
upon  the  chancery  side  of  the  district  courts  pre- 
cisely as  any  other  species  of  mortgage  or  equita- 
ble lien  in  a  court  of  chancery." 

(See  Williams  v,  Walton,  9  Cal.  143.) 

The  lien  act  of  1850  referred  to  authorized  the  bringing 

of  suits  to  foreclose  liens.    This  act,  therefore,  differed  from 

the  lien  act  of  1801  (stat.  595)  which  provided  for  the 
enforcement  of  the  lien  by  publication  of  notice  and  not  by 
suit.  Under  the  act  of  1861  it  was  held  in  McNiel  v.  Bor- 
land, 23  Cal.  144,  and  in  Van  Winkle  v.  Stow,  23  Cal.  458, 
that  the  proceeding  therein  provided  for  enforcing  the  lien 
was  a  "special  case"  and  therefore  that  the  county  court 
had  jurisdiction. 

The  present  lien  law  authorizes  a  suit  for  the  foreclosure 
of  the  lien,  as  did  the  lien  law  of  1850,  and  it  therefore  fol- 
lows upon  the  authoritv  of  Brock  v.  Bruce,  supra,  (see  Cur- 
now  V.  Blue  G.  M.  Co  ,^  6S  Cal.  2(54,  9  P.  149;)  that  the 
Superior  Court  alone  has  original  jurisdiction  of  the  fore- 
closure of  liens  of  mechanics.     (Sec.  70  C.C.P.) 
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Jurisdiction.    Title  to  property  cannot  be  tried. 

Set'.  366.  In  an  action  to  foreclose  a  lien  for  materials 
furnished  in  the  improvement  of  a  mining  claim  against 
persons  in  possession  of  the  premises,  the  lien-claimant 
cannot  dispute  the  title  of  the  defendant;  nor  can  title  be 
tried  in  such  form  of  action.  (Williams  v.  Mountaineer  etc. 
Co.,  102  Cal.  134,  34  P.  702,  36  P.  388.) 

And  the  same  rule  applies  to  a  mortgagee  in  possession. 
(Ferguson  v.  Miller,  6  Cal.  403.) 

In  Worden  v,  Hammond,  37  Cal.  61,  Treat  was  the  owner 
of  a  lot  of  which  Hammond  was  in  possession  under  a  con- 
tract of  sale  from  Treat;  Worden,  plaintiff,  erected  a  build- 
ing on  the  lot  under  a  contract  made  by  him  with  Ham- 
mond and  brought  this  action  to  foreclose  his  lien  therefor 
and  made  both  Treat,  owner,  and  Hammond,  employer, 
defendants. 

The  court  having  under  consideration  the  lien  act  of 
1862  (stat.  1862,  384),  at  page  65,  say: 

**Treat  does  not  occupy  the  position  of  a  mere 
lien-holder,  but  he  holds  the  legal  title.  The  plaint- 
iff's lien,  had  he  acquired  one,  did  not  affect  the 
title  held  by  Treat,  and  his  title  is  not  the  proper 
subject  of  litigation  in  this  action,  as  the  object  of 
the  action  is  to  enforce  the  plaintiff's  lien  against 
Hammond's  interest,  and  not  to  assert  or  deter- 
mine the  respective  rights  or  interests  of  Ham- 
mond and  Treat  as  against  each  other." 


Jurisdiction.    Piace  of  triai. 

Sec-  367.     Section  392  of  the  C.C.P.  provides: 
"Actions  for  the  following  causes  must  be  tried  in  the 
county    in   which   the   subject   of  the  action,  or  some  part 
thereof,  is  situated,  subject  to  the  power  of   the    court   to 
change  the  place  of  trial,  as  provided  in  this  code: 

**3.     For  the  foreclosure  of  all  liens  and  mortgages  upon 
real  property. 

Liens  of  Mechanics  25 
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"Where  the  real  property  is  situated  partly  in  one  county 
and  partly  in  another,  the  plaintiff  may  select  either  of  the 
counties,  and  the  county  so  selected  is  the  proper  county 
for  the  trial  of  such  action."     ♦     •     • 

(Made  applicable  by  section  1198  of  the  C.C.P.) 

Time  within  whicii  suit  must  be  commenced.  The 

statute* 

Sec.  368.     Section  1190  of  the  C.C.P.  reads  as  follows: 

**No  lien  provided  for  in  this  chapter  binds  any  building, 

mining  claim,  improvement,  or  structure  for  a  longer  period 

than   ninety   days   after  the  same  has  been  filed,    unless 

proceedings  be  commenced  in  a  proper  court  within  that 

time  to  enforce  the  same,  or,  if  a  credit  be  given,  then  ninety 

days  after  the  expiration  of  such  credit;  but  no  lien  con- 
tinues in  force  for  a  longer  time' than  two  years  frOm  the 

time   the   work   is   completed,   by  any  agreement  to  give 

credit." 

(For  notes  to  this  section,  see  sec.  8,  chap.  I,  supra.) 

Section  2  of  the  act  of  1897  (stat.  1897,  201)  entitled  "An 
act  to  secure  the  payment  of  the  claims  of  materialmen, 
mechanics,  or  laborers,  employed  by  contractors  upon  state, 
municipal  or  other  public  work"  provides  that  the  action 
therein  given  to  materialmen,  laborers,  etc.,  against  the  sure- 
ties, etc.,  upon  the  bond  required  by  the  act,  may  be  com- 
menced at  any  time  within  ninety  days  after  the  filing  of 
their  claims  as  therein  provided.  (For  this  act  in  full,  see 
sec.  22,  supra.  See  also  similar  act  with  reference  to  street 
and  sewer  work  in  municipalities,  sec.  22a  supra,) 

The  same*    The  decisions* 

Sec.  369.  An  action  to  foreclose  a  mechanic's  lien 
must  be  commenced  within  ninety  days  after  the  liens  are 
filed  notwithstanding  the  insolvency  of  the  debtor.  A  debt 
so  secured  is  not  provable  under  the  insolvency  act,  and 
the  commencement  of  the  foreclosure  proceedings  is  not 
stayed  by  any  of  its  provisions.  (Bradford  v.  Dorsey,  63 
Cal.  122.) 
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An  amended  complaint  based  upon  the  same  cause  of 
action  relates  back  to  the  date  upon  which  the  original 
complaint  was  filed,  as  regards  the  statute  of  limitations. 
(White  v.  Soto,  82  Cal.  654,  23  P.  210.) 

Section  1190  does  not  apply  to  the  notice  which  may  be 
given  by  materialmen  and  others  to  the  reputed  owner 
under  section  1184  of  the  C.C.P.  (First  NatU.  Bank  v,  Fer- 
ris I.  Dist.  infra,) 

There  can  be  no  foreclosure  of  a  lien  until  the  debt  for 
which  the  lien  is  made  and  held  as  security  has  become 
payable.     (Harmond  v.  Ashmead,  60  Cal.  439.) 

When,  therefore,  a  contract  provides  for  payment  of  this 
price  by  installments  and  the  reservation  of  twenty-five  per 
cent,  of  the  price  for  thirty-five  days,  a  suit  brought  by  a 
materialman  to  foreclose  his  lien  prior  to  the  expiration  of 
the  thirty-five  days,  though  his  claim  is  filed  in  time,  is  pre- 
mature, all  the  other  payments  of  the  price  having  been 

made  in  accordance  with  the  terms  of  the  contract.     (Brown 
V,  Jordan,  Superior  Court,  L.  A.  Co.,  1897,  Judge  Shaw.) 

If  a  credit  is  given  by  the  terms  of  the  contract,  suit  must 
be  brought  upon  the  lien  within  ninety  days  after  the  expi- 
ration of  the  credit.  (Knowles  v.  Baldwin,  125  Cal.  224,  57 
P.  988.) 

A  suit  to  enforce  a  particular  lien  under  the  act  of  1856 
(stat.  1856,  205)  was  a  proceeding  to  enforce  all  the  liens 
against  the  property,  and  an  intervention  in  such  proceed- 
ing, if  filed  within  six  months,  was  as  much  a  compliance 
with  the  act  as  an  original  suit.  (Mars  v.  McKay,  14  Cal. 
127.  Under  this  act  there  could  be  but  one  suit  and  this 
was  for  the  foreclosure  of  all  liens.) 

Where  a  materialman  has  an  entire  contract  with  the 
contractor  to  furnish  all  the  iron  couplings  to  be  used  in 
the  construction  of  a  pipe  line  at  a  fixed  rate  per  poijnd,  he 
cannot  enforce  payment  for  any  part  of  the  couplings  until 
all  necessary  for  the  use  indicated  have  been  furnished,  or 
offered  to  be  furnished,  and  the  limitation  for  action  upon 
the  contract  does  not  begin  to  run  until  the  last  delivery  of 
the  couplings  under  the  contract  in  performance  of  the 
agreement.  (First  Nat'l.  Bank  v,  Ferris  I.  Dist.,  107  CaL 
56,  40  P.  45.) 


388  §370  Liens  of  Mechanics. 

The  same*    When  suit  is  deemed  Gommenced. 

Sec.  370.  Section  405  of  the  C.C.P.  provides:  ''Civil 
actions  in  the  courts  of  this  state  are  commenced  by  filing 
a  complaint." 

(Made  applicable  by  section  1198  of  the  C.C.P.  for  which 
see  sec.  371  infra.) 

Section  22  of  the  Practice  Act  of  1850  as  amended  in 
1855  (Stat.  1855,  303),  provided  that  ''civil  actions  *  *  • 
shall  be  commenced  by  the  filing  of  a  complaint  with  the 
clerk  of  the  court  in  which  the  action  is  brought  and  the 
issuing  of  a  summons  thereon." 

Section  6  of  the  lien  act  of  1856  (stat.  1856,  203)  provided 
that  "no  lien  shall  bind  any  building  *  *  •  for  a  longer 
period  than  six  months  after  filing  the  same  unless  suit  be 
brought  in  a  proper  court  within  that  time  to  enforce  the 
same,"  etc. 

Section  21  of  the  limitation  act  of  1850  provided  that  "an 
action  shall  be  deemed  commenced  within  the  meaning  of 
this  act  when  the  complaint  has  been  filed  in  the  proper 
court." 

Under  these  statutes  it  was  held  in  Flandreau  v.  White, 
18  Cal.  640,  that  the  mere  filing  of  a  complaint  was  not 
sufficient  to  constitute  a  suit  brought  within  the  meaning 
of  the  lien  acts  above  mentioned.  The  filing  of  the  com- 
plaint and  the  issuing  of  the  summons,  the  court  said,  were 
required  by  the  general  practice  act  (sec.  22,  «upra)  and  the 
provisions  of  the  limitation  act  (sec.  21,  supra)  that  the  fil- 
ing of  the  complaint  shall  be  deemed  a  commencement  of 
the  suit,  applied  only  to  that  act  and  not  to  the  mechanics' 

lien  law.     (See  to  the  same  point  Green  v.  Jackson  Water 
Co.,  10  Cal.  375;  Van  Winkle  v.  Stow,  23  Cal.  458.) 

Section  405  of  the  C.C.P.  has  been  substituted  for  section 
22  of  the  general  practice  act  of  1850,  and  by  the  former 
section,  the  re^iuireinent  for  the  issuing  of  a  summons  has 
been  eliminated,  so  that,  under  the  rulings  in  the  cases 
cited,  an  action  to  foreclose  a  mechanics'  lien,  under  the 
])resent  law,  is  coiuinenced  by  the  filing  of  the  complaint 
without  the  is.suinij:  of  a  summons. 
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Parties,  pleadini^    and  practice.      Rules      appli- 
cable.   The  statute. 

Sec,  an.  Section  111)8  of  the  C.C.P.  provides:  "Except 
as  otherwise  provided  in  this  chapter  the  provisions  of  part 
two  of  this  code  are  applicable  to  and  constitute  the  rules 
of  practice  in  the  proceedings  mentioned  in  this  chapter." 

For  notes  to  this  section,  see  sec.  10,  supra. 

The  chapter  referred  to  comprises  sections  1183-1203 
inclusive  of  the  C.C.P. 

The  provisions  of  the  code  referred  to  comprise  section 
307-1059  inclusive  of  the  C.C.P. 

"  Except  as  otherwise  provided  in  this  chapter.''  The 
provisions  which  come  within  this  exception  will  be  noted 
in  their  proper  places  throughout  this  chapter. 

Parties   plaintiff.     The    statute  and   decisions. 

Sec.  373.  Section  1195  of  the  C.C.P.,  inter  alia,  pro- 
vides : 

"Any  number  dj  persons  claiming  liens  may  join  in  the 
same  action,  and  when  separate  actions  are  commenced, 
the  court  may  consolidate  them.'*     *     *     * 

For  section  1 195  in  full,  amendments  thereto  and  notes 
thereon,  see  sec.  13,  supra. 

The  meaning  of  the  statute  undoubtedly  is  that  any 
number  of  persons  whose  rights  to  liens  have  been  per- 
fected by  filing  claims  therefor,  may  join  in  the  same  action. 
Unless  the  claim  of  lien  is  tiled  in  due  form  and  within  the 
proper  time  there  is  no  foundation  for  a  suit  to  enforce  the 
lien.     In  such  case  there  is  no  lien. 

In  the  absence  of  this  statutory  permission,  it  is  believed 

that  lien-claimants  could  not  join   in  the  same  action  and 

foreclose  their  several  liens.     If,  however  they  were  jointly 

interested  in  the  same  claim,  the  rule  would  be  different. 

Under  the  earlier  statutes,  lien-claimants  whose  claims 
were  several  and  without  community  of  interest,  were  per- 
mitted to  join  in  the  same  ecjuitable  suit  t  >  foreclose  them. 
(Barber  v,  Reynolds,  33  Cal.  4<)7,  s.  c.  4  1  Cal.  519.) 
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And  the  rule  is  the  same  under  the  present  statute. 

In  Hooper  v.  Flood,  54  Cal.  218,  four  of  the  persons 
claiming  liens  united  as  original  plaintiff  and  another  was 
permitted  to  come  in  as  an  intervener.  Each  of  the  plaint^ 
iffs  stated  his  cause  of  action  in  an  independent  count  and 
it  was  held  that  there  was  no  serious  objection  to  such 
practice.  (See  Parker  v.  Mining  Co.,  61  Cal.  348;  Malone 
V.  Mining  Co.,  76  Cal.  578,  18  P.  772.) 

A  perfected  lien  may  be  assigned.  (See  sec.  329,  supra.) 
The  assignee,  therefore,  of  such  a  claim  is  the  proper  party 
to  bring  suit  to  foreclose  the  lien. 


Necessary  and  proper  parties  defendant  i^ener- 

ally. 

Sec.  373.  All  persons  interested  in  the  premises  prior 
to  the  suit  brought  to  foreclose  a  mortgage  or  to  enforce  a 
mechanic's  lien,  whether  purchasers,  heirs,  devisees, 
remaindermen,  reversioners,  or  incumbrancers,  must  be 
made  parties,  otherwise  their  rights  will  not  be  affected. 
(Whitney  v,  Higgins,  10  Cal.  547;  Hocker  v.  Kelly,  14  Cal. 
165;  Gamble  v.  Voll,  15  Cal.  508.) 

All  persons  claiming  liens  should  be  made  parties. 
(Giant  Powder  Co.  v.  Flume  Co.,  78  Cal.  193,  20  P.  419.) 

The  rule  was  laid  down  in  Whitney  v.  Higgins,  (554), 
svpra,  that  the  principles  which  govern  as  to  parties  in 
suits  foreclosing  mortgages  apply  equally  to  suits  for  the 
enforcement  of  the  liens  of  mechanics. 

"It  has  been  the  constant  and  uniform  practice  ever  since 
we  had  a  lien  law  in  this  state  for  the  benefit  of  material- 
men and  others,  in  actions  for  the  foreclosure  of  such  liens, 
to  make  the  owner  and  contractor  parties  defendant,  and  to 
unite  a  personal  action  against  the  contractor  for  the  money, 
with  the  action  to  establish  the  lien  and  for  its  foreclosure 
•against  the  owner.  The  practice  is  much  to  be  commended, 
in  that  it  prevents  a  multiplicity  of  such  suits,  and  thus 
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saves  labor  and  expense  *  *  ♦.  This  constant  and  uni- 
form procedure  continued  for  so  long  a  time  is  strongly 
persuasive  that  the  practice  is  correct.  Cursna  curiae  est 
lex  curiae^  (Giant  Powder  Co.  v.  Flume  Co.,  supra^  see  sees. 
374  and  375,  infra,  of  this  chapter.) 


Parties  defendant.    The  owner* 

Sec.  374.  The  rights  of  the  owner  of  the  property 
cannot  be  aifected  by  a  sale  under  foreclosure  suit  to  which 
he  is  not  a  party.     (March  v.  McKoy,  56  Cal.  85.) 

The  owner  of  the  land  (reversioner)  is  improperly  made 
a  party  to  a  suit  to  foreclose  a  mechanic's  lien  brought  by  the 
plaintiff  who  made  a  contract  with  his  contracting-owner 
to  erect  a  building  for  him  on  land  of  which  he  was  in 
possession  under  a  contract  of  sale  from  the  owner  (revers- 
ioner).    (Worden  v.  Hammond,  37  Cal.  61.) 


Parties  defendant*    Tlie  con  tractor. 

Sec.  37S.  Under  the  provisions  of  sections  1193,  1194 
and  1195  of  the  C.C.P.  it  was  the  intent  of  the  lawmakers 
that  in  an  action  to  enforce  a,  lien  under  this  statute,  all  the 
persons  claiming  liens  under  the  statute,  including  the  con- 
tractor and  owner,  should  be  made  parties,  so  that  there 
might  be  a  complete  determination  of  all  matters  in  contro- 
versy between  the  materialman  and  other  lienholders,  the 
owner  and  the  contractor,  and  in  this  point  of  view  the  con- 
tractor is  a  necessary  party;  and  if  he  is  not  made  a  party, 
the  court  should  order  him  to  be  made  a  defendant  that 
there  may  be  a  full  and  complete  determination  of  the  mat- 
ters in  controversy.  (Giant  Powder  Co.  v.  Flume  Co.,  78 
Cal.  193,  200,  20  P.  419;  see  next  section.) 

When  the  contractor  is  personally  liable  for  the  debt, 
section  1194  just  referred  to,  authorizes  making  him  a 
defendant  along  with  the  owner.  (Giant  Powder  Co.  v. 
Flume  Co.,  supra.) 
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The  contractor  is  a  proper,  but  not  a  necessary  party  in 
an  action  to  enforce  a  lien  against  the  property  of  the  owner- 
(Yancy  v.  Morton,  94  Cal.  558,  29  P.  1  HI;  Hooper  v.  Flood, 
54Cal.  218.) 

A  complaint  in  an  action  to  foreclose  mechanics'  liens 
which  alleges  that  the  contract  between  the  owner  of  the 
property  and  the  original  contractor  was  void,  upon  the 
ground  that  neither  the  contract,  nor  a  memorandum 
thereof,  was  filed  with  the  county  recorder,  is  not  demur- 
rable for  a  misjoinder  of  parties  defendant  in  making  the 
original  contractor  a  party  defendant  in  the  action,  and  he, 
being  alone  personally  liable  for  any  deficiency  which  may 
arise  after  the  foreclosure  of  the  liens,  is  properly  joined  as 
a  party  defendant  if  a  personal  judgment  against  him  is, 
for  any  reason,  desired.  (Wood  v,  Oakland  etc.  Co.,  107 
Cal-  500,  40  P.  806.) 

Parties  defendant.     When  contractor  not  neces- 
sary party. 

Sec.  376.  A  contractor  is  not  a  necessary  party  to  an 
action  by  a  materialman  to  enforce  his  lien  against  the 
owner  of  the  premises,  for  materials  furnished  the  con- 
tractor, so  far  as  the  rights  of  the  owner  of  the  building  are 

concerned;  and  an  amendment  by  the  plaintiff  to  his  com- 
plaint making  the  contractor  a  party,  after  the  statutory 
time  for  commencing  the  action  has  passed,  cannot  preju- 
dice the  owner  of  the  premises.  (Green  v.  Clifford,  94  Cal. 
49,  29  P.  331;  Russ  L.  Co.  v.  Garrettson,  87  Cal.  596,  25  P. 
747.) 

A  contractor  is  not  a  necessary  party  to  an  action  to 
enforce  liens  for  labor  and  materials  furnished  after  the 
abandonment  by  the  contractor  of  his  contract.  (Green  v. 
Clifford,  supra.) 

While  the  contractors  are  proper  parties  to  an  action  by 
materialmen  to  enforce  their  liens,  they  are  not  necessary 
parties,  and  the  owner  of  the  property  cannot  complain 
upon  appeal  because  they  were  not  joined  as  co-defendants, 
where  he  has  not  asked  the  trial  court  for  an  order  to  have 
them  so  joined.    (Yancy  v.  Morton,  94  Cal.  558,  29  P.  1111.) 
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Parties  defendant.    Partnership  firms. 

Sec.  377.  If  a  mechanic,  in  his  claim  of  lien  filed 
under  the  act  of  1868,  states  the  name  of  the  person  by 
whom  he  was  employed,  and  it  turns  out  that  such  person 
was  a  member  of  a  firm,  and  that  such  person  employed 
him  on  behalf  of  the  firm,  the  mechanic,  in  an  action  to 
enforce  the  lien,  may  and  should  make  all  the  members  of 
the  firm  defendants,  notwithstanding  the  name  only  of  the 
one  to  whom  he  was  employed  appears  in  the  claim  of  lien 
filed  with  the  recorder.     (McDonald  v.  Backus,  45  Cal.  2()2.) 

Where  two  tenants  as  copartners  have  erected  a  building 
upon  leased  land,  and  one  of  them  has  died  before  the 
bringing  of  an  action  to  foreclose  a  lien  in  favor  of  those 
who  furnished  material  for  the  building,  where  no  judg- 
ment is  sought  against  the  estate  of  the  deceased  partner, 
it  is  not  error  to  refuse  to  continue  the  case,  and  make  the 
executor  of  the  deceased  partner  a  party  as  the  surviving 
partner  is  fully  authorized  to  defend  for  the  partnership 
interest.  (West  Coast  L.  Co.  v.  Apfield,  86  Cal.  335,  24  P. 
993,  s.  c.  22  P.  231.) 

In  Bolen  v.  San  Gorgonio  F.  Co.,  55  Cal.  164,  it  was 
alleged  in  the  complaint  that  the  defendants  were  partners 
under  the  firm  name  of  San  Gorgonio  Fluming  Co.  The 
company,  a  corporation,  answered,  and  set  up  the  fact  of  its 
incorporation  and  alleged  title  to  the  property.  Judgment 
was  rendered  for  the  sale  of  the  property,  and  it  was  held 
that  the  corporation  had  not  been  made  a  party  to  the  suit 
and  that  the  judgment  as  to  it  was  erroneous. 

Persons  not  necessary  parties  defendant.    Sub- 
sequent incumbrancers,   etc.     Ai^ents. 

Sec-  878.  In  Whitney  v.  Higgins,  IC  Cal.  547,  552,  the 
court  sav: 

4.' 

"But  as  to  persons  who  acquire  interests  by  con- 
veyance or  incumbrance  after  suit  brought,  it  is 
not  necessary  to  make  them  parties.  They  are 
bound  by  the  decree.     The  rule  is  thus  stated  in 
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Story's  Equity  PL  (Sec.  194:)  *But incumbrancers, 
who  become  such  pendente  lite,  are  not  deemed 
necessary  parties,  although  they  are  bound  by  the 
decree;  for  they  can  claim  nothing  except  what 
belonged  to  the  person  under  whom  they  assert 
title,  since  the  purchase  with  constructive  notice; 
and  there  would  be  no  end  of  suits,  if  a  mortgagor 
might,  by  new  incumbrances,  created  pendente  lite^ 
require  all  such  incumbrancers  to  be  made  parties/  " 

A  mere  agent  through  whom  the  owner  has  made  pur- 
chases is  not  a  proper  party.  Therefore,  in  an  action 
against  F  and  I,  where  the  complaint  alleged  that  the 
materials  were  furnished  to  the  former  as  the  agent  of  the 
latter,  it  was  held  that  the  court  below  erred  in  overruling 
a  demurrer  for  misjoinder  of  parties,  and  that  the  error  was 
not  cured  by  the  subsequent  finding  of  the  court  that  the 
materials  were  furnished  to  F  as  a  contractor,  and  not  as  a 
mere  agent.     (Hooper  v.  Flood,  54  Cal.  218.) 

Parties.    Intervdnors. 

Sec.  379.  When  a  materialman  institutes  proceedings 
to  enforce  a  lien,  a  prior  mortgagee  of  the  premises  on 
which  the  building  has  been  erected  will,  on  his  applica- 
tion, be  admitted  as  defendant  to  contest  the  plaintiff's 
claim.  (Walker  v,  Hauss-Hijo,  1  Cal.  184;  see  Wiltsie  on 
Mortgage  Foreclosure,  sec.  187,  et  aeq.) 

But  a  mortgagor  whose  lien  is  subsequent  to  that  of  the 
plaintiff,  (laborer  and  materialman,)  has  no  absolute  right 
of  intervention,  and  where,  therefore,  suit  has  been  pend- 
ing some  time,  and  the  application  to  intervene  was  made 
just  as  plaintiff  was  taking  judgment,  the  application  was 
properly  refused.     (Hocker  v.  Kelley,  14  Cal.  165.) 

The  right  of  a  subcontractor  to  intervene  was  recognized 
in  Bowen  v.  Aubrey,  22  Cal.  566;  Davis  v,  Livingston,  29 
Cal.  283;  and  in  Hooper  v.  Flood,  54  Cal.  218;  Cahoon  v. 
Levy,  6  Cal  2U6. 

In  VanWinkle  v.  Stow,  23  Cal.  458,  the  rule  was  laid 
down  that  persons  having  liens  by  mortgage  upon  the  prop- 
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erty  upon  which  the  liens  of  the  mechanics  were  sought  to 
be  enforced,  had  no  right  to  intervene.  This  decision  was 
made  upon  the  lien  act  of  1862  (stat.  1862,  384)  which  pro- 
vided a  special  proceeding  for  the  enforcement  of  the  lien 
to  which  the  rules  and  practice  pertaining  to  suits  generally 
did  not  apply.     (See  Tibbetts  v,  Moore,  2;^  Cal.  208.) 

Consolidation  of  several  separate  suits. 

Sec.  380.  Section  1195  of  the  C.C.P.  inter  alia^  pro- 
vides that  "when  separate  actions  are  commenced  the  court 
mav  consolidate  them." 

For  section  1195  in  full,  amendments  thereto  and  notes 
thereon,  see  section  13,  chap.  1,  supra. 

In  Curnow  v.  Blue  Gravel  etc.  Co.,  6S  Cal.  262,  9  P.  149, 
the  action  was  brought  under  section  1195  for  the  fore- 
closure of  two  laborers'  liens  separately  claimed  by  the 
plaintiffs.  At  the  calling  of  the  case  for  trial,  the  defend- 
ant demanded,  and  the  court  refused,  a  separate  trial  of  the 
respective  claims.  The  defendant  thereupon  withdrew  his 
answer  as  to  one  of  the  plaintiffs,  and  proceeded  with  the 
trial  as  to  the  other,  and  it  was  held  that  the  error,  if  any, 
in  refusing  to  allow  separate  trials,  was  waived. 

After  the  consolidation  of  several  actions  for  the  fore- 
closure of  different  mechanics'  liens  as  provided  in  section 
1195,  the  actions  should  be  treated  as  a  single  action  by  the 
respective  plaintiffs  against  the  defendants,  and  the  decis- 
ion of  the  court  should  be  embodied  in  a  single  set  of  find- 
ings, upon  which  a  single  judgment  should  be  entered, 
directing  a  sale  of  the  property  affected  by  the  liens,  and 
the  application  of  its  proceeds  to  the  satisfaction  of  the 
amounts  due  the  respective  lienors.  (Willamette  etc.  Co. 
V.  College  Co.,  94  Cal.  229,  29  P.  629.) 

If  several  placer  mining  claims  are  adjoining  each  other, 
and  are  owned  by  one  company  and  worked  as  one  mine, 
the  liens  of  different  persons  upon  different  portions  of  the 
property  may  be  joined  in  the  same  action,  the  counts 
being  separately  stated.  (Malone  v.  Big  Flat  etc.  Co.,  76 
Cal.  578,  18  P.  772.) 
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Joinder  of  actions. 

Sec,  381.  A  mechanic,  in  an  action  to  enforce  a  lien 
for  work  and  materials  on  a  building,  may  unite  a  cause  of" 
action  for  the  work  and  materials  furnished  to  a  contractor, 
with  a  cause  of  action  for  work  and  materials  furnished  at 
the  request  of  the  owner.  (Quale  v.  Moon,  48  Cal.  478;  set- 
tling the  query  raised  in  Cox  v.  Railroad,  47  Cal.  87.) 

It  is  proper  in  an  action  to  foreclose  a  lien  upon  a  struc- 
ture in  favor  of  a  laborer  or  materialman,  to  unite  a  per- 
sonal action  against  the  contractor  with  the  foreclosure  suit 
against  the  owner,  in  order  to  prevent  a  multiplicity  of 
suits.  (Giant  Powder  Co.  v.  Flume  Co.,  78  Cal.  193,  20  P. 
419;  Yancy  v.  Morton,  94  Cal.  558,  29  P.  1111;  Woodi;. 
Oakland,  etc.  Co.,  107  Cal.  500,  40  P.  806.) 

The  complaint.    Formal  aiiei^ations. 

Sec.  389.  If  the  plaintiff  sues,  or  if  the  defendant  issued 
in  an  official  or  representative  capacity,  the  proper  and  nec- 
essary allegations  showing  the  capacity  must  be  made.  The 
general  and  formal  allegations  with  reference  to  parties  who 
are  partners,  assignees,  executors,  husband  and  wife  and 
corporations,  must  also  be  made. 

Where  several  mechanics'  liens  are  United  in  one  com- 
plaint, the  cause  of  action  upon  each  lien  must  be  alleged 
in  a  separate  count,  but  it  is  not  necessary  to  number  or 
otherwise  formally  designate  them.  (Booth  v.  Pendola,  88 
Cal.  36,  25  P.  1101,  s.  c.  23  P.  220,  24  P.  714.) 

And  where  the  cause  of  action  upon  each  lien  is  stated  in 

separate  counts  and  each  count  is  divided  into  paragraphs 

designated  by  Roman  numerals,  the  allegations  of  one  count 
mav,  by  proper  reference,  be  made  a  part  of  another  count. 
(Green  v.  Clifford,  94  Cal.  49,  29  P.  331.) 

In  an  action  by  an  assignee,  it  is  not  necessary  for  him  to 
allege  that  the  assignment  of  the  claim  on  which  the  lien  is 
based  is  in  writing.  An  allegation  that  the  claim  was 
assigned  is  sufficient.  (Patent  Brick  Co.  v.  Moore,  75  Cal. 
205,  16  P.  890.) 
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The  complaint.     Averments  of  contract. 

See.  383.  We  have  shown  in  another  place  (sees.  131- 
140)  that  contract  and  estoppel  are  foundations  for  the  right 
to  a  lien  against  the  property  of  the  owner.  The  lien -claim- 
ant who  seeks  to  enforce  a  lien  against  the  property  of  the 
owner,  must,  therefore,  show  by  the  allegations  of  his  com- 
plaint either  that  he  has  furnished  materials  directly  to,  or 
performed  labor  directly  for,  the  owner  or  his  actual  agent, 
or  his  agent  under  the  lien  law,  or  set  forth  facts  which 
bring  the  owner  within  the  rule  of  equitable  estoppel  as  laid 
down  in  section  1192  of  the  C.C.P. 

The  general  rules  for  pleading  contracts  are  applicable 
here.  The  contract  may  be  declared  upon  haec  verba,  or 
in  substance  and  according  to  its  legal  effect.  (White  v. 
Soto,  82  Cal.  654,  657,  23  P.  210.) 

For  precedent  of  complaint  for  work  and  materials  fur- 
nished under  direct  contract  with  owner,  see  Barber  v. 
Reynolds,  44  Cal.  519;  of  agency.under  the  statute,  Renton  v, 
Conley,  49  Cal.  185;  Hooper  v.  Flood,  54  Cal.  218;  of  filing 
and  contents  of  claim  of  lien,  Barrilari  v,  Ferrea,  59  Cal.  1; 
Coss  V.  MacDonough,  HI  Cal.  662,  44  P.  325. 

For  rules  for  the  use  of  common  counts,  see  Castagnino, 
82  Cal.  250,  23  P.  127;  Rebman  v.  San  Gabriel,  etc.  Co.,  95 
Cal.  390,  30  P.  564;  Griffith  v.  Happersberger,  86  Cal.  605, 
25  P.  137,  487.  But  if  price  of  contract  is  expressly  agreed 
upon  a  complaint  upon  a  quantum  meruit  would  not  be  suf- 
ficient. There  would  be  a  variance.  (Malone  v.  Mining  Co., 
76  Cal.  578,  18  P.  772.) 

Since  the  right  to  a  lien  depends  upon  the  performance 
by  the  lien-claimant  of  the  terms  and  conditions  of  his  con- 
tract (see  sees.  72,  77)  it  follows  that  such  terms  and  con- 
ditions and  facts  showing  their  performance  must  be  set 
forth  in  the  complaint  by  proper  averments. 

Original  contracts  the  price  of  which  exceeds  one  thou- 
sand dollars  are  required  to  be  in  writing.  (See  sec.l4G,supra.) 
But  it  is  not  necessury  to  aver  that  such  contracts  are  in 
writing.     It  will  be  presumed,  until  the  proof  shows  other- 
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wise,  that  the  contract  is  in  writing.  (McCann  v.  Pennie, 
100  Cal.  547,  35  P.  158;  see  Patent  Brick  Co.  v.  Moore,  75 
Cal.  205,  16  P.  890.) 

When  the  complaint  alleges  that  a  written  contract  was 
made  between  the  plaintiff  and  defendant  for  the  erection 
of  a  building  upon  which  the  lien  is  claimed,  and  that  sub- 
sequently, by  their  oral  agreement,  it  was  modified,  and  sets 
forth  clearly  and  with  certainty  what  the  contract  as  mod- 
ified was,  according  to  its  legal  effect,  and  alleges  that  it  was 
executed  on  the  part  of  the  plaintiff,  the  complaint  is  not 
demurrable  for  ambiguity,  uncertainty  and  unintelligibility. 
(White  V.  Soto,  supra.) 

Where  there  has  been  any  variation  from  the  terms  of  the 
written  contract,  in  the  progress  of  the  work,  by  consent  of 
the  parties,  that  fact  should  also  be  averred,  and  also  the 
performance  of  the  contract  as  varied.  (O'Connor  v.  Ding- 
ley,  26  Cal.  11;  Sweeney  v.  Meyer,  124  Cal.  512,  57  P.  479.) 

A  claim  for  extra  work  cannot  be  enforced,  unless  there 
are  special  allegations  in  the  complaint  as  to  what  consti- 
tutes the  extra  work.  A  general  averment  of  the  amount  or 
value  of  extra  work  is  insufficient.  (Sweeney  v.  Meyer,  supra.) 

The  complaint.    Averments  of  void  contract  not 

necessary. 

Sec.  884.  Where  the  contract  with  the  original  con- 
tractors is  void  there  is  no  contract  and  it  is,  therefore, 
unnecessary,  that  the  complaint  of  a  lien-claimant  should 
set  out  the  original  void  contract  and  allege  its  invalidity, 
where  the  claimant  sues  for  the  value  of  the  materials  fur- 
nished at  the  special  instance  and  request  of  the  owner  of 
the  building.     (Yancy  v.  Morton,  94  Cal.  558,  29  P.  1111.) 

The  complaint  in  the  last  case  was  upon  a  contract  for 
the  value  of  the  goods  sold  at  the  special  instance  of  the 
owner.  But  the  same  rule  governs  in  a  suit  to  foreclose  the 
lien.     (Macomber  v.  Bigelow,  58  P.  312.) 
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An  allegation  in  the  complaint  as  to  the  value  of  labor 
done  and  materials  furnished  to  a  contractor,  for  the  erec- 
tion of  buildings  under  a  void  unrecorded  contract,  is  essen- 
tial to  support  a  judgment  of  foreclosure  of  a  lien  therefor 
and  it  is  not  suflScient  to  allege  merely  what  amounts  the 
contractor  agreed  to  pay  for  the  labor  and  materials  fur- 
nished for  each  building.  (Booth  v,  Pendola,  88  Cal.  36,  25 
P.  1101.) 

In  an  action  to  enforce  the  lien  of  a  mechanic  or  a  mate- 
rialman, the  complaint  must  show,  either  that  the  building 
was  constructed  under  a  valid  statutory  contract,  pr  that  it 
was  not;  and  a  complaint  upon  one  theory  will  not  support 
a  judgment  rendered  upon  the  other.  (Reed  v.  Norton,  99 
Cal.  617,  34  P.  333.) 


Averment  of  agency. 

Sec.  385.  It  would  seem  that  an  averment  of  the  stat- 
utory agency  is  unnecessary.  In  Parker  v.  Mining  Co.,  61 
Cal.  348,  the  complaint  alleged  that  the  plaintiff,  a  laborer^ 
performed  labor  upon  the  tunnel  of  the  defendant  (owner) 
at  his  special  instance  and  request,  who  agreed  to  pay  there- 
for, etc.  The  facts  were  that  the  owner,  defendant,  had 
employed  Hurley  to  run  a  tunnel  for  him  and  that  Hurley 
had  employed  the  plaintiff  to  work  upon  the  tunnel  at  a 
stipulated  sum  per  day.  The  allegations  of  the  complaint 
were  held  sufficient  to  sustain  a  judgment  for  plaintiff 
enforcing  his  lien  against  the  property  of  the  owner.  (See 
Renton  v.  Conley,  49  Cal.  185;  Hines  v.  Miller,  122  Cal. 
517;  55  P.  401.) 

An  averment  that  a  corporation  made  and  entered  into 
an  agreement  by  its  president,  is  sufficient  as  against  a  gen» 
eral  demurrer.     (Malone  v.  Mill  Co.,  77  Cal.  38,  18  P.  858.) 

But  it  is  better  pleading  to  omit  reference  to  the  officer  of 
the  corporation.  (Sullivan  v.  Milling  and  M.  Co.,  77  Cal. 
418,  19  P.  757,  or  to  the  agent,  Mclntyre  v.  Trautner,  63 
Cal.  429.) 
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The  complaint.     Avermsnts  of  knowledi^d  of  the 

owner  under  section  1192. 

Sec,  386.  If  the  right  to  enforce  a  lien  is  based  upon 
section  1192  of  the  C.C.P.,  which  subjects  to  the  lien  the 
interest  or  estate  of  any  person  in  the  land  upon  which  the 
building,  etc.,  has  been  constructed,  unless  such  person 
shall  give  notice  disclaiming  responsibility  as  provided 
therein — the  averments  of  the  complaint  must  show  suf- 
ficient facts  to  bring  such  person  within  the  provisions  of 
that  section. 

A  complaint,  however,  sufficiently  avers  notice  to  the 
owner  of  the  land  of  the  construction  of  the  building,  if  it 
alleges  that  the  building  was  constructed  upon  the  land 
with  the  knowledge  of  each  of  the  defendants,  the  owner  of 
the  defendants  being  one  of  the  defendants.  It  is  not 
necessary  that  the  complaint  should  aver  that  the  owner 
did  not  give  notice  that  he  would  not  be  responsible  for  the 
construction  of  the  building,  such  notice,  if  given  under 
section  1192  of  the  C.C.P.,  being  matter  of  defense  to  be 
set  up  by  the  owner.  (West  Coast  Lumber  C.  v.  Newkirk, 
80Cal.  275,  22  P.  231.) 

But  it  is  necessary  to  allege  in  the  complaint  to  charge 
the  interest  of  the  owner  in  the  land,  that  the  owner  had 
knowledge,  etc.,  of  the  work.  (Jewell  t'.  McKay,  82  Cal. 
144,  23  P.  139.) 

The  complaint.    Notice  to  owner  under  section 

1184  of  the  C.C.P. 

Sec.  387.  If  the  suit  to  enforce  a  lien,  or  other  cause 
of  action,  is  based  upon  notice  to  the  owner  given  pursuant 
to  the  provisions  of  section  1184  of  the  C.C. P.,  appropri- 
ate allegations  must  be  made  showing  the  time  of  service 
and  the  contents  of  the  notice,  and  any  other  facts  upon 
which  the  cause  of  action  is  found  and  which  brings  it 
within  section  1184. 
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A  complaint  alleging  that  materials  were  furnished  by 
the  plaintiff  for  the  construction  of  a  building,  at  the 
request  of  contractors  named,  and  stating  in  general  terms, 
the  kind  and  total  price  of  the  materials,  and  that  the 
plaintiff  gave  the  owner  written  notice  that  it  had  agreed  to 
furnish  the  materials  "as  aforesaid,''  sufficiently  shows 
the  contents  of  the  notice  to  meet  the  requirements  of 
section  1184.  (Russ  L.  Co.  v,  Garrettson,  87  Cal.  589,  25 
P.  747.) 

The   complaint.    Averments   of   performance    of 
contract  by  lien-claimant.    Prevention. 

Si'C.  388.  It  is  a  general  rule  that  a  person  who  seeks 
to  recover  upon  a  contract  must  show  a  substantial  per- 
formance of  all  the  terms  and  conditions  thereof  on  his  part 
to  be  performed.  No  cause  of  action  arises  upon  the  con- 
tract in  favor  of  any  party  thereto  until  he  has  substantially 
performed  his  part  of  it.  This  rule  is  as  applicable  to  the 
original  contract,  and  to  the  contract  of  the  laborer  or 
materialman  under  the  lien  law,  as  to  anv  other  contract. 
Without  substantial  performance  of  his  contract,  the  lien- 
claimant  has  no  right  to  a  lien  at  all.  (See  sees.  72,  77, 
supra.) 

To  state  a  cause  of  action  for  the  enforcement  of  a  lien  it 
is  necessary,  therefore,  for  the  plaintiff  to  aver  in  his  com- 
plaint a  substantial  performance  of  all  the  terms  and  con- 
ditions of  the  contract  on  his  part,  or  to  aver  those  facts 
which,  in  law,  excuse  substantial  performance  and  permit  a 
recovery  upon  the  contract,  as  in  case  of  prevention  by  the 
owner  of  completion  of  the  work  according  to  the  terms  of 
the  contract.     (Cox  i'.  Railroad,  44  Cal.  18.) 

An  averment  in  the  complaint  that  the  plaintiff  was  pre- 
vented by  the  defendant  from  performing  the  contract,  is 
sufficient,  as  against  a  general  demurrer,  without  stating  by 
what  means  the  plaintiff  was  prevented  from  performing 
it.     (Cox  V.  Railroad,  47  Cal.  87.) 

Liens  of  Mechanics  'Ji'> 
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The  complaint.  Averments  of  time  of  completion 
of  work.  Acceptance,  use  or  occupation  by 
the  owner,  and  cessation  from  labor.  Notice 
by  owner  of  completion  of  work. 

Sec.  389.  The  right  to  an  enforceable  lien  depends, 
among  other  things,  upon  the  fact  that  the  claim  of  lien 
was  filed  within  the  statutory  time.  (See  sec.  25^,  260, 
supra.) 

The  events  from  which  the  time  to  file  claims  of  lien 
begin  to  run  are  expressly  stated  in  the  statute.  (Sec.  1187, 
see  sec.  200  et  seq.)  The  general  rule  is  that  the  statutory 
time  begins  to  run  from  the  completion  of  the  contract  or 
of  the  work.  The  statute,  however,  contemplates  and  provides 
both  for  an  actual  and  a  statutory  completion  of  the  work. 
In  the  latter,  fall  use,  occupation  or  acceptance  of  the 
building,  etc.,  by  the  owner  and  cessation  from  labor  for 
thirty  days  on  any  building,  etc.,  the  existence  of  any  one  of 
which  facts  is,  by  the  statute,  made  the  equivalent  of  actual 
completion  for  all  the  purposes  of  the  lien  law,  and  there- 
fore, sets  the  statute  running. 

Section  1 187- of  the  C.C.P.,  as  it  now  stands,  also  requires 
the  owner  to  file  for  record,  notice  of  the  completion  of  the 
building,  etc.,  the  date  of  the  filing  of  which  is,  also,  made 
the  event  from  which  the  time  to  file  claims  of  lien  begins 
to  run. 

It  is,  therefore,  necessary  to  aver  in  the  complaint  the 
date  of  the  actual  completion  of  the  building,  etc.,  or  those 
other  facts  which,  under  the  statute,  are  made  the  equiva- 
lent of  actual  completion  for  the  purposes  of  the  lien  law, 
or  otherwise  show  that  the  claim  of  lien  was  filed  within  the 
statutorv  time. 

The  same. 

Sec.  390.  An  allegation  in  the  complaint  that  the 
building  or  work  was  completed  "on  or  about"  a  certain 
date  is  insufficient,  where  it  does  not  otherwise  appear  that 
the  claim  of  lien  was  filed  within  thirty  days  after  the  com- 


Suit  to  Foreclose  Lien.         §390         403 

pletion  of  the  building  or  work.  "On  or  about"  is  a  relative 
term  and  is  sufficiently  definite  in  certain  connections  but 
in  cases  where  the  right  of  a  person  depends  upon  his  doing 
a  particular  thing  within  a  definite  number  of  days  after  a  cer- 
tain event,  it  is  necessary  for  him  to  allege  that  the  act  was 
done  within  the  time  required  by  law.  (Cohn  v.  Wright, 
89  CaL  88,  26  P.  643;  see  San  Joaquin  L.  Co.  v.  Welton,  115 
Cal.  1,  46  P.  R.  1057,  s.  c.  46  P.  735.) 

In  San  Joaquin  L.  Co.  v.  Welton,  auprUy  the  complaint  of 
a  materialman  alleged  that  the  building  was  in  an  unfin- 
ished condition  and  that  work  thereon  had  ceased  "on  or 
about  the  first  day  of  April,  1894,  and  has  not  been  resumed," 
and  that  plaintiff 's  claim  of  lien  was  filed  for  record  May 
8th,  1894,  and  it  was  held  that  though  the  complaint  was 
subject  to  demurrer  for  uncertainty  as  to  the  time  of  the 
cessation  of  the  work,  yet,  in  the  absence  of  special  demur- 
rer, objection  on  that  ground  was  waived. 

And  especially  so  where  the  complaint  contains  the 
further  allegation  that  the  claim  of  lien  was  filed  within 
thirty  days  after  the  completion  of  the  building.  (Wood  v. 
Oakland  etc.  Co.,  107  Cal.  500,  40  P.  806.) 

A  complaint  which  alleges  that  the  defendant  agreed  to 
pay  the  claimant  (plaintiff),  "upon  the  completion  of  the 
building,"  and  also  that  at  the  time  of  the  commencement 
of  the  suit  the  building  was  not  completed,  fails  to  state  a 
cause  of  action.     (Harmon  v.  Ashmead,  60  Cal.  439.) 

In  Giant  Powder  Co.  v.  Flume  Co.,  78  Cal.  193,  20  P.  419, 
it  was  alleged  in  the  complaint  of  a  materialman  that  one 
J  contracted  with  the  defendant,  owner,  to  do  certain  work; 
that  plaintiff  furnished  materials  to  the  defendant  to  be 
used  in  the  work;  that  J  commenced  work  under  the  con- 
tract on  a  certain  day  and  continued  doing  such  work  until 
a  certain  day;  that  on  or  about  the  last  named  day  J 
stopped  all  work  and  surrendered  the  contract  and  his  right 
thereunder  to  the  defendant,  owner,  and  that  the  owner 
accepted  the  surrender  of  the  contract  and  accepted  the 
structure  and  works  for  which  the  lien   was  claimed,  and 
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took  possession  thereof,  and  ever  since  continued  in  the 
occupation  and  use  of  the  structure  and  works  so  accepted. 
It  was  held  that  the  above  allegations  were  sufficient  as 
averments  of  use,  occupation  and  acceptance  of  the  work 
under  section  1187  of  the  C.C.P. 

The  complaint.    Averments  of  labor  and   mate- 
rials. 

Sec.  S9I.  The  statute  gives  a  lien  in  those  cases  only 
which  come  within  its  provisions.  If  the  lien-claimant 
belongs  to  a  special  class  of  persons  enumerated  in  the 
statute  to  whom  it  gives  liens,  proper  allegations  must  be 
made  in  the  complaint  to  bring  him  within  the  statute. 

But  an  allegation  in  the  complaint  that  the  plaintiff  was 
a  ^'contractor''  when  in  fact  he  was  a  materialman,  may  be 
disregarded  as  surplusage  when  the  complaint  avers  specifi- 
cally the  facts  showing  his  status  and  with  whom  he  con- 
tracted.    (Hinckley  v.  Biscuit  Co.,  91  Cal.  136,  27  P.  594.) 

Again,  the  statute  gives  liens  for  materials  furnished  for 

the  construction,  alteration,  addition  to,  or  repair  of  the 

building,  structure  or  other  improvement  enumerated  in  it, 

(Sec.  89,  8%ipra.)     The   right  of  a  materialman  to   a  lien 

depends,  therefore,  upon  the  fact  that  he  has  furnished 

materials    for    one   of  the   buildings,   structures   or   other 

improvements  mentioned  in  the  statute,  and  also  upon  the 
fact  that  such  materials  were  furnished  for  the  construction , 
alteration,  addition  to,  or  repair  thereof. 

The  labor  for  which  a  lien  may  be  claimed  is  not  limited 
to  the  construction,  alteration,  addition  to,  or  repair  of  any 
building,  etc.  The  statute  gives  a  lien  for  the  performance 
of  labor  whatever  may  be  the  particular  character  of  it,  or 
whatever  may  be  the  particular  condition  of  the  building, 
etc.,  upon  which  it  is  performed,  and  notwithstanding  it  is 
not  done  upon  the  construction,  alteration,  addition  to,  or 
repair  thereof.     (See.  88,  supra.) 

Whatever  the  facts  of  the  particular  case  may  be,  it  is 
necossarv  to  allege  in  the  complaint  sufficient  to  show  that 
the  particular  labor  or  materials  for  which  the  lien  is 
claimed,  is  lienable  under  the  statute. 
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The  complaint.    Averments  that  materials  were 
furnished  for  and  used  in  building,  etc.> 

iSpi!.  394.  The  allegations  of  the  complaint  must  show 
that  the  materials  for  which  a  lien  is  claimed  were  used,  and  by 
the  express  terms  of  the  contract,  were  furnished  to  be  used 
in  the  particular  building  on  which  the  lien  is  claimed. 
(Houghton  V.  Blake,  5  Cal.  240;  Holmes  v.  Richet,  56  Cal. 
307;  Patent  Brick  Co.  v.  Moore,  75  Gal.  205,  16  P.  ^90; 
Silvester  v.  Mining  Co.,  80  Cal.  510,  22  P.  217;  Lumber  Co. 
V.  Neal,  90  Cal.  213,  27  P.  192;  Roebling  Sons  Co.  v.  Bear 
Valley  I.  Co.,  99  Cal.  48S,  34  P.  80;  see  sec.  91a,  supra.) 

And  it  is  not  sufficient  to  allege  that  they  were  used  in 
such  building.     (Bottomly  i?.  Grace  Church,  2  Cal.  90.) 

An  allegation  that  the  materials  were  furnished  upon  the 
terms  and  conditions  set  forth  in  the  claim  of  lien  attached 
to  the  complaint  as  an  exhibit,  is  insufficient  as  against  a 
demurrer  for  uncertainty.  It  is  not  sufficient  to  allege  that 
the  materials  were  furnished  by  the  plaintiff  and  actually 
used  in  the  construction  of  the  building.     (Cohn  v.  Wright, 

89  Cal.  86,  26  P.  643.) 

But  an  allegation  in  the  complaint  that  the  claimants 
sold  and  delivered  to  the  owner  of  the  building  ^'certain 
hardware  and  building  material  to  be  used  in  the  erection 
and  construction  of  said  building,  and  affixed  and  attached 
thereto,'^  is,  in  the  absence  of  a  special  demurrer,  a  suffi- 
cient allegation  that  the  materials  were  used  in  the  build- 
ing, to  support  a  finding  to  that  effect.     (Reed  v.  Norton, 

90  Cal.  590,  27  P.  4i6,  s.  c.  26  P.  767.) 

Where  the  complaint  alleges  only  that  materials  were 
furnished  to  the  contractor,  the  coUrt  cannot  enforce  a  lien 
against  the  owner  upon  proof  that  materials  were  bought 
by  the  owner  directly  from  the  plaintiff  and  were  used  in 
the  construction  of  the  building,  nor  adjudge  the  recovery 
of  a  lien  for  the  amount  of  the  materials  thus  bought. 
(Gibson  v.  Wheeler,  1 10  Cal.  243,  42  P.  SIO.) 
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The  complaint.    Averments  of   time  of    furnisli- 
ini2  materials  or  of  performini^  labor. 
Sec.  393.     When,  under  section  1 186  of  the  C.C.P.,  the 

plaintiff  claims  a  priority  of  his  lien  over  any  other  lien 
upon  the  same  property,  it  may  become  necessary  for  him 
to  allege  the  time  when  the  work  on  the  building,  etc.,  was 
commenced,  or  the  time  when  the  particular  work  of  the 
plaintiff  was  commenced  or  when  his  materials  were  com- 
menced to  be  furnished,  (see  Harmon  v.  Ashmead,-  68  Cal. 
321,  9  P.  183)  and  also  that  he  had  no  notice  of  such  liens. 
(See  Root  v.  Bryant,  57  Cal.  48.) 

The  reasonable  construction  of  an  allegation  in  a  com- 
plaint that  **i)laintiff  furnished  the  materials  between  the 
6th  day  of  April,  1862,  and  the  28th  day  of  June,  1862,"  is 
that  plaintiff  commenced  furnishing  the  materials  on  the 
former  date  and  continued  furnishing  them,  from  time  to 
time,  up  to  the  latter.     (McCrea  v.  Craig,  23  Cal.  522.) 

The  complaint.     Averments  of    money    due   and 

unpaid. 

Hec.  394.  The  right  to  an  enforceable  lien  also  depends 
upon  the  fact  that  there  is  something  due  for  the  work  from 
the  owner  to  the  original  contractor  where  the  claimant 
bases  his  right  to  such  lien  upon  his  contract  with  the 
original  contract  to  whom,  under  such  contract,  he  has 
furnished  labor  or  materials  for  the  building  constructed  for 
the  owner;  and,  also,  upon  the  additional  fact  that,  accord- 
ing to  the  terms  of  the  contract  between  the  claimant  and 
the  original  contractor,  there  is  something  due  the  claim- 
ant upon  that  contract  for  his  labor  or  materials.  (See 
Harmon  v.  Ashmead,  60  Cal.  439.) 

Again,  where  the  right  to  such  lien  is  based  upon  a 
direct  contract  between  the  owner  and  the  claimant,  the 
complaint  must  show  that,  according  to  the  terms  of  such 
contract,  there  is  something  due  thereon  from  the  owner  to 
the  claimant. 
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A  complaint  which  fails  to  aver  that  any  part  of  the  con- 
tract price  for  the  building  upon  which  the  lien  is  claimed 
remained  unpaid  from  the  owner  to  the  contractor  at  the 
time  of  the  recording  of  the  lien    (under  the  act   of    1.868,, 
589)  is  demurrable.     (Renton  v.  Conley,  49  Cal.  185.) 

A  complaint  which  contains  no  allegation  that  the  owner 
was  indebted  to  the  contractor  on  the  contract  for  the  work 
at  the  time  the  plaintiff^s  lien  attached  to  the  property  or  to 
the  contract  price  in  the  hands  of  the  owner,  is  fatally 
defective.  (See  Wells  v.  Cahn,  51  Cal.  423;  Dingley  v. 
Green,  54  Cal.  333;  Whittier  v.  Holister,  64  Cal.  283,  30  P. 
846;  O'Donnel  v.  Kramer,  65  Cal.  352,  4  P.  204;  Doggett  v. 
Bellows,  6  P.  421;  Latson  v.  Nelson,  1 1  Pac.  C.  L.  J.  589.) 

If  the  right  to  a  lien  arises  from  the  abandonment  of  the 
contract  within  the  meaning  of  section  1200  of  the  C.C.P., 
the  averments  of  the  complaint  must  show  that  the  lien- 
claimant  is  entitled  to  some  part  of  the  contract  price 
according  to  the  rule  laid  down  by  that  section.  (See  sec. 
307  et  seq.j  supra,) 

The  same. 

Sice.  39«S.  The  allegation  must  be,  in  effect,  that  there 
was  a  balance  due  on  the  contract,  from  the  owner  to  the 
contractor,  at  the  time  the  claim  of  lien  was  filed;  or  that 
the  owner  was  notified  or  had  knowledge  of  the  claim  of 
plaintiff  prior  to  the  payment  in  full  of  the  amount  due  the 
original  contractor  under  the  contract.  (Rosenkranz  v. 
Wagner,  62  Cal.  151;  Green  v,  Clifford,  94  Cal.  49,  29  P.  331.) 

A  complaint  of  a  materialman  which  fails  to  allege  that 
anything  was  due  from  the  owner  to  the  original  contractor 
when  the  lien  was  filed,  is  insufficient,  notwithstanding 
it  alleges  that  during  the  construction  of  the  building  the 
owner  compelled  the  contractor  to  abandon  the  w^ork,  took 
possession  of  the  building,  completed  it,  used  the  materials 
the  contractor  had  furnished  in  its  completion,  and  with- 
holds from  the  contractor  a  large  portion  of  the  contract 
price.     (Turner  v.  Strenzel,  70  Cal.  28,  11  P.  389.) 
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If  the  complaint,  however,  had  alleged  that  the  owner  of 
the  building  had  the  building  completed  for  a  less  sum  than 
what  remained  of  the  contract  price  after  the  contractor 
abandoned  the  work,  and  that  a  balance  of  the  price  was 
in  the  hands  of  the  owner  at  the  time  of  filing  the  lien, 
it  would  have  been  sufficient.  (Wiggins  v.  Bridge,  70  Cal. 
437,  11  P.  754.) 

When  the  original  contract  is  void,  it  is  necessary  to 
support  a  judgment,  that  there  be  proper  allegation  in  the 
complaint  as  to  the  value  of  the  labor  done  and  materials 
furnished  to  the  contractor.  (Booth  v,  Pendola,  88  Cal.  36, 
25  P.  1101,  s.  c.  23  P.  200,  24  P.  714.)  But  an  allegation  of 
an  agreed  price  for  the  materials  is  sufficient  as  an  allega- 
tion of  value,  in  the  absence  of  a  special  demurrer.  (Brig- 
ham  i;.  Knox,  59  P.  19S.) 

An  allegation  that  defendant  for  whom  the  plaintiff  per- 
formed the  services  for  which  the  lien  was  filed,  has  paid  to 
plaintiff  no  part  of  the  amount  due  therefor,  and  that  the 
same  is  now  due  and  owing  to  the  plaintiff  from  the  defend- 
ant, is  a  sufficient  averment  of  non-payment,  in  the  absence 
of  a  demurrer.  (Palmer  v.  Uncas  M.  Co.,  70  Cal.  614,  IIP. 
666.) 


The  complaint.    Averment  of  jurisdiction  of  court* 

Area  of  land. 

Sec.  396.  Suits  brought  for  the  foreclosure  of  all  liens 
upon  real  property  must  be  tried  in  the  county  in  which 
the  property,  or  some  part  thereof,  is  situated.  (Sec.  392, 
C.C.P.) 

Suits  for  the  foreclosure  of  mechanics'  liens  fall  within 
this  section  (see  sec.  365,  supra),  and  must,  therefore,  be 
tried  in  the  county  in  which  the  property  or  some  part 
thereof,  is  situated. 

Under  this  section,  therefore,  in  order  to  give  the  court 
jurisdiction  of  an  action  to  foreclose  a  mechanic's  lien,  it  is 
necessary  for  the  plaintiff  to  allege  'in  his  complaint  that 
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the  property  or  some  part  thereof,  is  situated  in  the  county 
in  which  the  suit  is  brought.  In  the  absence  of  such  alle- 
gation the  plaintiff  is  not  entitled  to  prove  such  fact,  nor 
can  a  finding  or  recital  in  the  decree  that  the  land  is  situ- 
ated in  such  county  be  supported,  in  the  absence  of  the  nec- 
essary averment.  (Campbell  V.  West,  86  Cal.  197,  24  P.  1000.) 
By  section  1185  of  the  C.C.P.  the  land  upon  which  the  build- 
ing or  structure  is  constructed  is  made  subject  to  the  lien  of 
the  laborer  and  other  lien-claimants,  and  this,  it  would 
seem  without  allegation,  proof  or  finding.  (Sidlinger  v, 
Kerkow,  82  Cal.  42,  22  P.  932;  sec.  1185  C.C.P.;  Sachse  v. 
Auburn,  95  Cal.  650,  30  P.  800;)  but  in  order  to  subject 
more  land  than  that  actually  covered  by  the  building  or 
structure,  it  is  necessary  to  make  allegations  setting  forth 
the  amount  of  land  necessary  for  the  '^convenient  use  and 
occupation"  of  the  building  or  other  structure.  This  is  an 
issuable  fact.  (Willamette  etc.  Co.  v.  Kremer,  94  Cal.  205^ 
29  P.  633,  s.  c.  24  P.  1026.)      . 

In  Green  v.  Chandler,  54  Cal.  626,  the  trial  court  found 
that  the  whole  of  the  defendant's  land  was  required  for  the 
convenient  use  and  occupation  of  the  structure.  There  was 
no  allegation  in  the  complaint  upon  the  point  and  it  was 
held  that  the  finding  was  outside  of  the  issues,  and,  there- 
fore, could  not  sustain  the  judgment. 

A  complaint  which  follows  the  language  of  the  notice  of 
lien  and  describes  the  land  in  the  language  of  the  statute 
as  follows:  **with  such  convenient  space  of  land  around  the 
same  [building]  as  may  be  required  for  the  convenient  use 
and  occupation  thereof,"  is  sufficient.  (Tibbitts  v.  Moore^ 
23  Cal.  208,  213.) 

The  complaint.     Averments  describini^  property 

and  of  ownership  thereof. 

Sec.  397.  The  object  of  the  suit  being  to  subject  the 
property  to  the  lien  of  the  plaintiff,  it  follows  that  the  prop- 
erty should  be  described  with  sufficient  accuracy  to  enable 
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the  court  to  decree  a  sale  of  it  and  the  purchaser  to  locate  it 
under  such  description.  (Lumber  Co.  v.  Kremer,  94  Cal. 
205,  210,  29  P.  033,  s.  c.  24  P.  1026.) 

The  statute  (sec.  1 187;  see  sees.  239-242,  supra,)  requires 
the  claim  of  lien  to  contain  a  '^description  of  the  property  to 
be  charged  with  the  lien  sufficient  for  identification.''  The 
claim  of  lien  being  the  foundation  for  the  right  in  the  suit 
to  charge  the  property  with  the  lien,  whatever  is  a  sufficient 
description  of  the  property  in  the  claim,  is  sufficient  as  a 
description  of  the  property  in  the  complaint.  (See  sees. 
239-242,  supra.) 

As  a  rule  the  description  of  the  property  in  the  complaint 
should  follow  that  in  the  claim  of  lien.  A  slight  variance, 
however,  is  not  material.  (Brunner  v.  Marks,  98  Cal.  374, 
33  P.  265.) 

The  property  described  must  be  that  upon  which  the 
buildings  are  situated  and  for  which  the  labor  and  materials 
were  furnished,  and,  in  any  case,  the  lien  cannot  be 
enforced  against  land  not  within  the  description  of  the 
property  in  the  complaint. 

The  property  accurately  and  sufficiently  described  in  the 
complaint  must  be  that  owned  by  the  person  who,  under  the 
statute,  authorized,  or  permitted  the  construction,  etc.,  of 
the  building,  etc!,  upon  such  property,  or  his  successor  in 
interest  at  the  time  of  filing  suit.  (See  Corbett  v.  Chambers, 
101)  Cal.  178,  41  P.  873.) 

Both  of  these  facts  must  concur  in  order  to  give  the  right 
to  sub^'ect  the  property  to  liens;  for  the  property  of  any 
person  cannot  be  subjected  to  liens  except  he  is  brought 
within  the  provisions  of  the  lien  law.     (See  sec.  130  et  seq.) 

The  plaintiff,  therefore,  must  set  forth  in  his  complanit 

the  necessary  allegations  to  show  that  the  contracting-owner 

was  the  owner  of  the  property,    or   of  some  estate  therein, 

against  which  the  lien  is  sought  to  be  enforced,  at  the  time 

of  the  commencement  of  the  work  or  of  the  furnishing  of 
materials  for  the  same.  (Sec.  1185,  C.C.P.;  see  Gaskill  v. 
Moore,  4  Cal.  233;  Dusy  v.  Prudom,  95  Cal.  G46,  30  P.  798.) 
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An  allegation  in  the  complaint,  that  in  his  claim  of  lien 
tiled,  the  plaintiff  described  the  premises  as  those  purchased 
and  occupied  by  M  is  not  a  sufficient  averment  of  the 
ownership  of  M,  because  it  is  not  an  averment  of  the 
complaint,  but  an  averment  that  the  plaintiff  has  stated  in 
his  claim  of  lien  that  M  owned  the  property,  and  does  not 
aver  who  the  owner  of  the  premises  was  at  the  time  of  the 
commencement  of  the  action.  (Hicks  r.  Murray,  43  Cal.  515.) 

The  aomplaint.    Averments  of  time  and  place  of 

fllitii^  claim  of  lien. 

Sec.  398,  The  statute  recjuires  the  claim  of  lien  to  be 
filed  for  record  in  the  office  of  the  county  recorder  of  the 
county,  or  city  and  county,  in  which  the  property,  or  some 
part  thereof,  is  situated  (sec.  1187,  C.C.P.;  see  sec.  258, 
supra),  and  also  re(iuires  that  the  claim  of  lien  shall  be  filed 
w-ithin  thirty  or  sixty  days,  as  the  particular  case  may 
require,  after  certain  events  therein  named. 

A  compliance  with  the  requiiements  of  the  statute  in 
these  respects  is  essential  to  the  validity  of  the  claim,  and 
the  complaint,  must,  therefore,  contain  proper  allegations 
showing  that  the  claim  was  filed  in  the  proper  recorder's 
office  and  within  the  proper  time.  (See  as  to  time  of  filing 
claim,  Slight!'.  Patton,  UO  Cal.  384,887,  31  P.  248;  Cohn  v. 
Wright,  89  Cal.  88,  26  P.  043;  San  Joaquin  L.  Co.  v.  Wel- 
ton,  115  Cal.  1,  46  P.  l()o7,  s.  c.  46  P.  735;  Wood  v.  Oak- 
land etc.  Co.,  107  Cal.  500,  40  P.  806;  as  to  time  and 
place  of  filing  claim,  Barilari  v.  Ferrea,  59  Cal.  1.) 

The  complaint.    Averments  ol   contents  of  claim 

of  lien  and  of  notice. 

Sfc.  399.  The  complaint  must  set  forth  the  contents  of 
the  claim  of  lien.  This  may  ^be  done,  however,  either  by 
alleging  the  contents  of  the  claim,  or  by  annexing  a  copy  of 
the  claim  to  the  complaint  and  making  it  a  part  thereof  by 
proper  reference.  (Russ  L.  Co.  v.  Garrettson,  87  Cal.  589, 
25  P.  747;  Cohn  v.  Wright,  89  Cal.  86,  26  P.  643.) 
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A  complaint  alleging  that  materials  were  furnished  by 
the  plaintiff  for  the  construction  of  a  building  at  the  request 
of  the  contractors  named,  and  stating  in  general  terms  the 
kind  and  total  price  of  the  materials,  and  that  the  plaintiff 
had  given  the  owner  written  notice  that  it  had  agreed  to 
furnish  the  materials  "as  aforesaid,"  sufficiently  shows  the 
contents  of  the  notice  to  meet  the  requirements  of  section 
1184  of  the  C.C.P.     (Russ.  L.  Co.  v.  Garrettson.  supra.) 

A  complaint,  upon  foreclosure  of  a  subcontractor's  lien, 
which  described  the  notice  of  lien  as  stating  that  the  fclaim* 
ant  entered  into  a  contract  with  the  original  contractors, 
under  and  by  which  he  was  to  do  all  painting,  etc.,  and  to 
furnish  all  necessary  materials,  as  specified  in  the  plans  and 
specifications  of  the  building,  is  not  fatally  defective  as 
against  a  general  demurrer  to  the  complaint,  because 
the  notice  does  not  set  forth  the  plans  and  specifica- 
tions of  the  original  contract  in  regard  to  the  painting. 
(Slight  V.  Patton,  96  Cal.  384,  31  P.  248;  see  Barilari  v.  Fer- 
rea,  59  Cal.    1,  as  to  averments  of  contents  of  claim  of  lien.) 

If  there  is  a  mistake  in  the  name  of  the  employer  in  the 
claim  of  lien,  the  proper  averments  must  be  made  in  the 
complaint  foreclosing  the  lien,  to  show  the  identity  of  the 
defendant  and  the  employer.  (Jewell  v.  McKay,  82  Cal. 
144,  23  P.  139.) 

The  complaint.    Attorney's  Tees,  costs  of   filini^ 

and  recordini^  claim. 

Sec,  400.  Section  1 195  of  the  C.C.P.  provides  that  the 
court  must  also  allow,  as  a  part  of  the  costs,  the  money  paid 
for  filing  and  recording  the  lien,  and  reasonable  attorney's 
fee  in  the  Superior  and  Supreme  Courts,  such  costs  and 
attorney's  fee  to  be  allowed  to  each  lien-claimant  whose  lien 
is  established,  whether  he  be  plaintiff  or  defendant,  or 
whether  the  lien-claimants  all  join  in  one  action,  or  sep- 
arate actions  are  consolidated. 

(For  notes  and  amendments  to  this  section  see  sec.  13^ 
supra.) 
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It  is  not  necessary  in  a  complaint  to  foreclose  a  lien  to 
aver  what  was  paid  by  plaintiff  for  tiling  and  recording  the 
claim  of  lien,  or  what  sum  would  be  a  reasonable  attorney's 
fee  in  the  Superior  and  Supreme  Courts;  but  the  right  to 
recover  these,  like  the  ordinary  right  to  recover  costs,  is  a 
necessary  incident  to  the  judgment  establishing  the  plaint- 
iff's lien,  and  does  not  depend  upon  any  averments  in  the 
complaint,  except  such  as  are  necessary  to  establish  the 
lien.  (Mulcahy  v.  Buckley,  100  Cal.  484,  35  P.  144;  Pacitic 
etc.  Co.  V.  Fisher,  106  Cal.  224,  39  P.  758.) 

No  allegation  need  be  inserted  in  the  complaint  relative 
to  the  claim  of  the  plaintiff  for  attorney's  fee;  and  an  alle- 
gation on  that  subject,  if  made,  does  not  bind  the  party 
making  it,  and  an  issue  made  by  the  pleadings  on  that 
question  is  immaterial  and  the  court  need  not  find  upon  it. 
The  attorney's  fee  is  to  be  fixed  by  the  court  irrespective  of 
any  averment  in  the  complaint.  (Clancy  v.  Plover,  107 
Cal.  272,  40  P.  394;  see  sec.  452  et  aeq,,  infra.) 

The  plaintiff  is  not  entitled  to  recover  anything  for  an 
attorney's  fee  paid  for  preparing  his  claim  of  lien,  and  an 
averment  as  to  the  amount  so  paid  should  be  stricken  out 
of  the  complaint.     (Mulcahy  v,  Buckley,  supra.) 


Demurrer. 

Set!.  401.  An  averment  in  a  complaint  that  the  plaint- 
iff was  prevented  by  the  defendant  from  performing  a 
contract  is  sufficient  as  against  a  general  demurrer  without 
stating  by  what  means  the  plaintiff  was  prevented  from 
performing  it.     (Cox  v.  Railroad,  47  Cal.  87.) 

A  complaint  which  states  a  good  cause  of  action  for  the 
recovery  of  money,  is  not  demurrable  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  because  there  is  also  an  ineffectual  effort  to  state,  in 
the  complaint,  a  cause  of  action  for  the  foreclosure  of  a 
mechanic's  lien  to  secure  the  same   money.     (Cox  v.    Rail- 
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road,  supra.)  The  remedy  in  such  case  would  be  by  special 
demurrer  for  misjoinder  of  causes  of  action,  [Id.]  and  if 
demurrer  is  not  interposed,  or  the  question  of  misjoinder 
raised  by  answer,  it  is  waived.  (Macondray  v.  Simmons. 
1  Cal.  :^93.) 

An  objection  to  the  complaint,  in  an  action  to  foreclose  a 
lien  for  materials  furnished  a  contractor,  on  the  ground 
that  it  states  merely  conclusions  of  law  as  to  the  amount 
due  and  owing  from  the  owner  to  the  contractor,  and  that 
it  contains  no  specific  averment  as  to  what  was  the  contract 
price  between  them,  or  that  there  was  any  express  agree- 
ment to  pay  anything,  or  what  was  the  reasonable  value  of 
the  work  to  be  done,  can  only  be  raised  by  demurrer,  and 
cannot  be  urged  for  the  first  time  on  appeal.  (Russ  Lumber 
etc.  Co.  V.  Garrettson,  87  Cal.  589,  25  P.  747.) 

The  complaint  is  demurrable  for  ambiguity  and  uncer- 
tainty if  its  allegations  are  inconsistent  with  an  exhibit 
thereto  attached.  (Palmer  v.  Lavigne,  104  Cal.  30,  37  P. 
775;  Frazer  i;.  Barlow,  63  Cal.  71;  Malone  v.  Big  Flat  etc. 
Co.,  76  Cal.  578,  18  P.  772.) 

Uncertainty  in  the  averments  of  the  complaint  as  to  the 
time  of  cessation  of  the  work,  can  be  reached  onlv  bv 
special  demurrer,  otherwise  it  is  waived.  (San  Joaquin  L. 
Co.  V.  Welton,  115  Cal.  1,  46  P.  1057,  s.  c.  46  P.  735.) 

The  objection  that  the  complaint  does  not  state  that  the 
materials  were  furnished  to  be  used  in  the  construction  of 
the  building  on  which  the  lien  is  claimed,  should  be  taken 
by  demurrer  and  not  by  objection  to  the  evidence  which 
shows  that  the  materials  were  thus  furnished  and  used. 
(Tibbetts  v.  Moore,  23  Cal.  208.) 

The    answer.        Defenses     must     be     pleaded* 

Sufficient    averments    of. 

Sec.  403.  In  an  action  against  the  owner  of  a  build- 
ing to  enforce  a  lien  thereon,  brought  by  a  party  who  has 
furnished  materials  to  the  contractor  for  the  construction 
of  the  building,  the  defendant,  in  order  to  avail  himself  of 
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a  breach  of  the  contract  by  the  contractor,  must  make  it  a 
part  of  his  defense  by  proper  averments  in  his  answer. 
(Blethen  v.  Blake,  44  Cal.  117.) 

In  such  case,  if  the  owner  relies  for  a  defense  on  tho 
fact  that  the  building  was  not  finished  by  the  contractor 
according  to  the  contract,  he  must  plead  the  same  specially 
in  his  answer.     (McGuire  v.  (Juintana,  52  Cal.  427.) 

The  same  rule  applies  to  the  defense  by  the  owner  of  the 
abandonment  of  the  contract  bv  the  contractor  before  the 
completion  of  the  work;  (Quale  v.  Moon,  48  Cal.  478,)  and 
also  where  the  work  was  badly  done;  (Kelley  v.  Plover, 
103  Cal.  35,  36  P.  1020;)  and  of  another  action  pending, 
(Griffith  v.  Happersberger,  86  Cal.  605,  25  P.  137,487,)  and 
also  where  he  relies  for  a  defense  that  he  had  no  knowledge, 
etc.,  under  section  1192  of  the  C.C.P.  (Lumber  Co.  v.  New- 
kirk,  80  Cal.  277,  22  P.  231.) 

Averments  in  the  answer  that  the  contract  between  the 
owner  of  the  building  and  the  contractor  was  verbal;  that 
the  price  to  be  paid  and  that  was  paid  thereunder  was  less 
than  one  thousand  dollars;  that  it  was  to  be  and  was  paid 
every  Saturday  night  as  the  work  progressed;  that  the  last 
installment  was  paid  upon  the  completion  of  the  work;  and 
that  the  only  notice  that  the  owner  received  from  the  plaintiff 
was  about  one  month  after  he  had  paid  the  contractor  in 
full — are  sufficient  to  constitute  a  defense  on  the  part  of  the 
owner  of  the  building  against  the  claim  of  lien  on  the  part 
of  the  materialman.  (Lumber  Co.  v.  Cummings,  86  Cal. 
22,  24  P.  814.) 

If  the  owner,  in  an  action  by  a  subcontractor,  relies  on 
the  fact,  as  a  defense,  that  sums  he  has  paid  the  contractor 
before  he  abandoned  the  work  and  the  cost  of  completing 
the  building,  amount  to  more  than  the  contract  price,  he 
must  make  the  proper  averments  in  his  answer  setting  up 
such  defense.     (Quale  v.  Moon,  supra,) 
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The  answer.    Sufficient  and  insufficient  denials. 

Conclusions  of  law. 

Sec.  403.  In  an  action  to  foreclose  a  lien  for  seventy- 
six  dollars,  where  the  answer  averred  that  the  value  of  the 
labor  "was  not  over  the  sum  of  fifteen  dollars  or  twenty  dol- 
lars," it  was  held  that  there  was  a  denial  that  the  value  of 
the  labor  was  seventy-six  dollars  and  that  the  answer  should 
not  be  stricken  out.     (Way  v.  Oglesby,  45  Cal.  655.) 

If  the  complaint,  in  an  action  to  enforce  a  lien  on  a  min- 
ing claim  for  work  and  labor,  avers  that  the  plaintiff  per- 
formed labor  on  the  mine  at  the  request  of  the  defendant, 
an  answer  denying  that  the  labor  was  performed  at  the 
request  of  the  defendant  is  not  a  denial  that  the  work  was 
performed  on  the  mine.  (Bradbury  v.  Cronise,  46  Cal. 
287.) 

So  where  the  complaint  alleges  that  the  defendant  has,  or 
claims  an  interest  in  the  land  which  is  subsequent  to  the 
lien  of  plaintiff,  this  allegation  is  wholly  immaterial,  and  a 
general  denial  does  not  amount  to  a  disclaimer  of  such 
interest,  but  only  puts  in  issue  the  fact  that  such  interest  is 
subject  to  the  lien.     (Elder  v.  Spinks,  53  Cal.  293.) 

Again,  where  the  complaint  alleged  the  date  of  the  com- 
pletion of  the  building,  and  that  the  lien  was  filed  on  April 
6,  1894,  within  thirty  days  thereafter,  and  the  answer  denied 
*Hhat  within  thirty  days  from  and  after  the  completion  of 
said  building  to  wit,  upon  the  6th  day  of  April,  1894,  or  at 
any  other  time,  or  at  all,''  plaintiffs  filed  their  claim  of  lien, 
the  answer  was  but  a  denial  of  the  time  of  filing  the  notice 
of  lien  and  admitted  the  allegation  of  the  time  when  the 
building  was  completed.  (Lingard  v.  Beta  etc;  Ass'n,  56  P. 
58.) 

A  denial  in  the  answer  that  plaintiff  has  a  lien  on  the 
mine  is  only  a  conclusion  of  law,  and  not  a  denial  of  a  fact. 
(Bradbury  v.  Cronise,  supra.) 

And  so  is  a  denial  that  the  plaintiff  has  complied  with 
the  requirements  of  the  provisions  of  the  C.C.P.  relating  to 
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mechanic's  liens,  or  that  he  is  entitled  to  any  lien  on  any 
property  of  the  defendant.  (Curnow  v.  Blue  Gravel  etc.  Co., 
68  Cal.  262,  9  P.  1 49.  For  qualified  and  copulative  denials 
relating  to  the  contract  alleged  in  the  complaint  to  enforce 
a  lien  which  were  held  insufficient,  see  Mulcahy  v,  Buckley, 
100  Cal.  484,  35  P.  144. 


The  answer.    Denials  on  information  and  belief* 

Sec.  404.  Where  the  complaint  alleges  in  due  form 
that  plaintiff  filed  and  recorded  his  claim  of  lien  in  the 
recorder's  office  and  sets  out  the  claim  of  lien  in  full  in  the 
complaint,  an  answer  denying  the  allegations  thus  made  for 
want  of  information  and  belief  upon  the  subject  sufficient 
to  enable  the  defendant  to  answer  the  allegations  made,  and 
placing  the  denial  upon  that  ground,  does  not  put  such  alle- 
gations in  issue,  and  should  be  disregarded.  (Mulcahy  v. 
Buckley,  100  Cal.  484,  35  P.  144.) 

An  answer  which  admits  the  ownership  by  the  defend- 
ant of  the  property  against  which  the  lien  is  claimed,  and 
the  employment  of  the  plaintiff  to  perform  labor  thereon, 
and  for  answer  to  an  allegation  of  the  complaint  **that  the 
plaintiff  performed  work  and  labor  on  the  property  as  a 
miner,"  avers  that  ^'defendant  is  not  sufficiently  informed 
to  admit  that  the  plaintiff  performed  work  and  labor  as  a 
miner  upon  the  property  of  the  defendant  and,  therefore, 
defendant  denies  said  allegation,*'  is  evasive  and  raises 
no  issue  as  to  the  identity  of  the  property  upon  which  the 
work  was  done.  (Curnow  v.  Blue  Gravel  etc.  Co.,  68  Cal. 
262,  9  P.  149.) 

A  defendant  is  not  permitted  to  answer  any  allegation  for 
want  of  information  or  belief  upon  the  subject  sufficient  to 
enable  him  to  answer,  when  he  may  be  presumed  to  know, 
or  when  he  is  aware  before  answering,  that  he  has  the 
means  of  ascertaining  whether  or  not  such  allegation  is 
true;  and  such  answer  is  improper,  where  it  appears  that 
the  defendant  knew,  before  answering,   that   he  could   cer- 
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tainly  ascertain  whether  or  not  plaintiff  had  recorded  his 
claim  of  lien,  as  alleged  in  the  complaint,  by  examining  the 
public  record  in  the  county  in  which  the  lots  upon  which 
the  lien  was  claimed  was  situated.  (Mulcahy  v.  Buckley, 
supra.) 

But  this  rule  does  not  apply  to  the  denial  of  the  suf- 
ficiency of  a  recorded  claim  of  lien  when  the  claim  is 
pleaded  substantially  in  the  language  of  the  statute,  is  inar- 
tificially  drawn,  and  a  copy  of  the  claim  is  not  set  out  in 
the  complaint.     (Hagaman  v.  Williams,  88  Cal.  146,  25  P. 

nil.) 

The  answer.    Admissions. 

Sec.  405.  An  admission  of  ownership,  in  the  separate 
answer  of  certain  defendants  in  an  action  to  forclose  a 
mechanic's  lien,  must  be  taken  as  true  upon  appeal,  not- 
withstanding a  finding  that  other  defendants  were  owners, 
made  upon  issues  joined  as  to  their  ownership.  (Goss  v. 
Helbing,  77  Cal.  190,  19  P.  277.) 

And  so  of  a  finding  of  knowledge  by  the  owner  of  con- 
struction of  building.  (Lumber  Co.  v.  Apfield,  86  CaL 
335,  24  P.  993,8.  c.  22  P.  231.) 

A  defendant  on  the  trial  cannot  controvert  a  fact 
admitted  by  the  pleadings.  (Bradbury  r.  Cronise,  46  Cal. 
287;  Brunerv.  Marks,  98  Cal.  374,  33  P.  265;  San  Francisco 
L.  Co.  V.  O'Niel,  120  Cal.  455,  52  P.  728;  McGinty  v.  Mor- 
gan, 122  Cal.  103,  54  P.  392;  Schmid  v.  Bush,  97  Cal.  184, 
31  P.  893.) 

Defenses  of  owner.    Generally. 

Sec.  406.  By  the  provisions  of  section  1187  of  the 
C.C.P.,  (sec.  5,  «upra,)  if  the  owner  neglects  to  file  for  record 
notice  of  completion  of  the  building,  etc.,  as  therein 
required,  he  is  denied  the  right  of  maintaining  a  defense  to 
the  suit  of  the  lien-claimant  to  enforce  his  lien,  based  on 
the  ground  that  such  claim  of  lien  was  not  filed  within  the 
time  provided  by  the  lien  law.     (See  sec.  282  supra,) 
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And  by  the  provisions  of  section  1184  of  the  C.C.P.,  (sec. 
2,  supra,)  the  owner  cannot  maintain  a  defense  to  the  suit  of 
any  lien-claimant,  except  that  of  the  contractor,  based  upon 
the  ground  that  he  has  made  payment  of  the  price  in 
advance  of  the  commencement  of  the  work,  or  upon  any 
other  payment  which  has  been  made  in  contravention  of 
the  terms  of  the  statute  or  of  the  terms  of  the  contract. 

Nor,  by  the  same  section,  can  he  set  up  as  a  defense 
against  any  lien-claimant,  except  the  contractor,  that  the 
contractor  is  indebted  to  him,  either  prior  or  subsequent  to 
the  making  of  the  contract,  or  set  up  any  other  setoff  or 
counter-claim  of  his  against  the  contractor. 

Defenses  of  owner.    Continued. 

Sec.  407.  In  an  action  by  the  original  contractor  for 
the  reasonable  value  of  the  work  and  materials  furnished, 
it  is  no  defense  to  such  action  that  the  implied  contract  was 
not  in  writing  and  not  filed  for  record  in  accordance  with 
the  requirements  of  the  statute.  (Rebman  v.  San  Gabriel 
etc.  Co.,  95  Cal.  390,  30  P.  564.) 

The  owner  of  the  building  is  estopped  from  setting  up 
the  illegality  of  the  formation  of  a  partnership  by  two  cor- 
porations which  furnished  materials  for  the  building,  in  an 
action  to  foreclose  a  lien  therefor,  by  an  assignee  of  the 
partnership.     (Yancy  v.  Morton,  94  Cal.  558,  29  P.  1111.) 

Offset  and  counterclaim  in  favor  of  owner 
ai^alnst  contractor.  The  statute  and  decis- 
ions. 

Sec.  408.  Section  1184  of  the  C.C.P.,  i7iter  alia,  pro- 
vides that  the  whole  contract  price  : 

"Shall  not  be  diminished  by  any  prior  or  subsequent 
indebtedness,  offset  or  counterclaim,  in  favor  of  the  reputed 
owner  and  against  the  contractor.''  (See  sec.  2  for  this  sec- 
tion in  full,  amendments  thereto  and  notes  thereon.) 
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The  object  of  this  statutory  provision  is  to  preserve  the 
whole  contract  price  in  the  hands  of  the  owner  and  to  make 
it  a  fund  out  of  which  the  claims  of  lienors  may  be  paid. 
The  effect  of  this  provision  is  to  give  to  lien-claimants  (other 
than  the  contractor),  a  priority  in  the  payment  of  their 
demands  for  labor  and  material  over  any  indebtedness,  off- 
set or  counterclaim  of  the  owner  against  the  contractor. 
It  is  not  intended  by  this  provision  of  the  statute  to  deny 
to  the  owner  the  right  to  offset  or  counterclaim  any  indebt- 
edness of  his  against  the  contractor  where  there  are  no 
lien-claimants,  or  even  where  there  are  lien-claimants,  if 
they  have  not  taken  the  steps  given  by  other  provisions  of 
the  statute,  to  reach  the  price  in  the  hands  of  the  owner 
prior  to  the  time  when  the  owner  has  a  right  to  pay  the 
price  to  the  contractor  in  accordance  with  the  terms  of 
the  contract.  (Harlan  v.  StufBebeem,  87  Cal.  508,  25  P. 
686;  Meigs  v.  Bruntsch,  54  Cal.  601.) 

And,  it  is  believed,  this  provision  of  the  statute  does  not 
prevent  the  owner  (in  the  absence  of  the  statutory  notice  or  a 
filed  claim  of  lien)  from  receiving  a  credit  for  an  existing 
indebtedness  from  the  contractor  to  himself,  upon  making, 
in  accordance  with  the  terms  of  the  contract,  any  of  the 
payments  therein  provided  for.  No  right  of  lien-claimants 
intervening,  the  owner  is  at  liberty  to  make  payments  of 
the  price  in  any  medium,  or  by  such  credits,  as  shall  be 
agreed  upon  between  the  contractor  and  himself,  and  in 
such  case,  the  owner  has  the  same  rights  as  any  other  party 
to  a  contract  and  the  general  law  of  contracts  as  well  as  of 
setoff  and  counterclaim  apply. 


Recoupment   of  damages   for    non-perforinance» 

Sec.  409.  In  Meigs  v.  Bruntsch,  54  Cal.  601,  the  con- 
tract price  for  the  erection  of  a  building  was  $1515;  $1000 
of  the  price  was  paid  as  the  work  progressed,  and  the  last 
payment  of  $515  was  not  made  because  the  owner  claimed 
the   building  was  not  completed   in  accordance   with  the 
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terms  of  the  contract,  and  the  court  below  so  found.  A 
materialman  brought  suit  to  enforce  his  lien  for  materials 
against  the  property  of  the  owner,  and  it  was  held  that  the 
materialman  was  not  entitled  to  enforce  his  lien  for  any 
part  of  the  last  payment. 

The  owner  cannot  recoup  damages  for  the  contractor's 
failure  to  complete  the  building  within  the  time  stipulated 
in  the  contract  where  such  failure  was  due  solely  to  the 
owner's  negligence.  (White  v.  Fresno  Nat.  Bank,  98  Cal. 
166,  32  P.  979.) 

Nor  for  rents  lost  where  the  circumstances  show  that  the 
time  for  the  completion  of  the  building  was  modified. 
(McGinley  v.  Hardy,  18  Cal.  1 15.) 

Nor  for  damages  for  non-completion  of  the  building  upon 
the  date  stipulated  in  the  contract  where  the  contract  is  void 
because  not  filed  for  record.  (Rebman  v.  San  Gabriel  etc. 
Co.,  95  Cal.  390,  30  P.  564.) 

Nor,  as  against  an  assignee,  can  he  counterclaim  for  the 
expenses  incurred  by  him  for  the  repairs  of  the  building  as 
stipulated  in  the  contract,  when  such  expenses  were  incurred 
subsequent  to  the  assignment.  (First  Nat.  Bank  v.  Perris  I. 
Dist.,  107  Cal.  55,  40  P.  45.) 

But  the  mere  novation  of  the  original  contract  by  assign- 
ment to  another  would  not  effect  the  right  of  setoff  or  count- 
erclaim as  against  the  original  contractor,     [/d.] 

A  stipulation  in  the  contract  fixing  a  specified  amount  per 
day  as  liquidated  damages  for  delay  in  not  completing  the 
building  within  the  contract  time,  in  the  absence  of  other 
evidence  showing  the  impracticability  or  extreme  difficulty 
of  fixing  the  actual  damages  caused  by  the  delay,  is  not 
suflScient  to  entitle  the  owner  to  recover  the  stipulated 
amount  upon  the  failure  of  the  contractor  to  complete  the 
building  within  such  time.  (Patent  Brick  Co.  v.  Moore,  75 
Cal.  205,  16  P.  81)0.) 

If  the  contractor  has  su])stantially  performed  his  contract 
he  will  not    lose  his  right  of  action   to  recover  thereon,  but 


422  §410  Liens  of  Mechanics. 

the  owner  will  be  entitled  to  recoup  damages  for  slight 
omissions  and  imperfections.  (Harlan  v,  Stufflebeem,  87 
Cal.  508,  25  P.  686.) 

In  an  action  by  a  contractor  to  recover  a  balance  alleged 
to  be  due  on  the  contract,  the  owner  is  entitled  to  set  off  an 
amount  expended  by  him  in  finishing  the  house,  after  the 
refusal  of  the  contractor  to  complete  it  upon  being  notified 
to  do  so,  authority  to  finish  the  house  upon  the  happening 
of  such  event  being  given  to  the  owner  by  the  contract. 
(Scammon  v.  Denio,  72  Cal.  393,  14  P.  98.) 

Where  the  owner  makes  premature  payments  of  the  con- 
tract price,  he  will  not  be  entitled,  as  to  such  payments,  to 
recoup  damages  for  the  non-performance  of  the  contract 
by  the  contractor  or  otherwise,  where  there  are  lien-claim- 
ants other  than  the  original  contractor.  (See  sec.  1184  and 
sec.  187  et  seq.,  strpra.) 


Offset     and    counterciaitn.        Judgment,     costs 
and  attorneys'  fee.    The  statute. 

Sec.  410.  Section  1 193  of  the  C.C.P.  reads  as  foMows: 
"  The  contractor  shall  be  entitled  to  recover  upon  a  lien 
filed  by  him,  only  such  amount  as  may  be  due  to  him 
according  to  the  terms  of  his  contract,  after  deducting  all 
claims  of  other  parties  for  work  done  and  materials  fur- 
nished, as  aforesaid  ;  and  in  all  cases  where  a  lien  shall  be 
filed,  under  this  chapter,  for  work  done  or  materials  fur- 
nished to  any  contractor,  he  shall  defend  any  action  brought 
thereupon  at  his  own  expense;  and  during  the  pendency  of 
such  action,  the  owner  may  withhold  from  the  contractor 
the  amount  of  money  for  which  lien  is  filed;  and  in  case  of 
judgment  against  the  owner,  or  his  property,  upon  the  lien, 
the  said  owner  shall  be  entitled  to  deduct  from  anv  amount 
due  or  to  become  due  by  him  to  the  contractor  the  amount 
of  such  judgment  and  costs,  and  if  the  amount  of  such 
judgment  and  costs  shall  exceed  the  amount  due  by  him  to 
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the  contractor,  or  if  the  owner  shall  have  settled  with  the 
contractor  in  full,  he  shall  be  entitled  to  recover  back  from 
the  contractor  any  amount  so  paid  by  him,  the  said  owner, 
in  excess  of  the  contract  price,  and  for  which  the  contractor 
was  originally  the  party  liable." 

This  section  was  enacted  in  1873  (amendt's  1873-4,  109), 
and  has  not  since  been  amended.     See  section  8,  supra. 

Offset  and  counterclaim.     Judgments. 

Sec.  411.  If  the  materialman  obtains  judgment  against  the 
property,  the  owner  may  deduct  the  amount  of  the  judgment 
from  any  sum  due  the  contractor  on  the  contract  price. 
(Whittier  v,  Wilbur,  48  Cal.  175;  Clancy  v.  Plover,  107 
Cal.  272,  40  P.  394.) 

The  owner  of  a  building  who  is  sued  by  a  contractor  who 
erected  the  building  under  an  unrecorded  contract,  for  the 
reasonable  value  of  the  work  and  labor  performed  and 
materials  furnished,  may  setoff  the  amount  paid  by  him 
upon  foreclosure  of  liens  of  materialmen  for  materials  fur- 
nished to  the  contractor.  (Covell  v.  Washburn,  91  Cal.  560, 
27  P.  859.) 

In  an  action  of  indebitatus  assumpsit  to  recover  for  work 
done  and  materials  furnished  where  the  answer  in  such 
action  does  not  plead  another  action  pending,  which  had  been 
first  brought  by  the  subcontractor  of  the  plaintiff  (original 
contractor)  against  the  agent  of  the  defendant  (owner)  to 
recover  for  a  foundation  built  pursuant  to  the  contract,  the 
judgment  and  costs  in  such  former  action,  in  favor  of  the 
subcontractor  and  against  the  agent  of  the  defendant,  can 
not  be  deducted  from  the  balance  unpaid  on  the  contract 
between-  the  plaintiff  and  the  defendant,  nor  can  it  be  offset 
80  as  to  reduce  the  amount  of  plaintiff's  recovery.  (Griffith  v. 
Happersberger,  86  Cal.  605,  25  P.  137,  487.) 
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Offset  and  counterclaim.    Coete  and  attorney's 

fee.    Interest. 

Sec.  419.  The  owner  of  a  building  who  is  sued  by  aeon- 
tractor  for  the  reasonable  value  of  the  work  done  and  materi- 
als furnished,  may  setoff  the  amount  paid  by  him  upon 
foreclosure  of  liens  of  materialmen  for  materials  furnished 
the  contractor  includipg  the  amount  allowed  and  paid  for 
attorney's  fee  and  costs  as  well  as  for  principal  and  interest 
of  liens.  (Covell  v.  Washburn,  91  Cal.  560,  27  P.  859; 
Clancy  v.  Plover,  107  Cal.  272,  40  P.  394.) 

The  costs,  however,  which  the  statute  permits  to  be  setoff 
as  against  the  contractor  are  those  allowed  in  suits  by 
lien -claimants  against  the  owner.  (Griffith  v,  Happers- 
berger,  86  Cal.  605,  25  P.  137,  487.) 

In  an  action  by  an  assignee  of  building  contractors  for 
the  reasonable  value  of  services  performed  and  materials 
furnished  by  them  under  a  void  contract,  where  it  was 
pleaded  in  the  answer  and  admitted  at  the  trial  that  actions 
were  pending  for  the  foreclosure  of  liens  in  favor  of  sub- 
contractors, it  is  the  duty  of  the  court  to  continue  the  trial 
of  the  case  until  the  actions  in  favor  of  the  subcontractors 
should  be  tried  and  determined,  in  order  to  secure  to  the 
defendant  (owner)  the  right  of  setoff  of  the  amount  of  costs 
and  attorneys'  fee  in  such  actions  against  the  claim  of  the 
contractor,  it  being  his  duty  to  have  paid  his  debts  to  the 
subcontractors,  or  to  have  defended  the  suits  brought  by 
them  at  his  own  expense.  (Macomber  v,  Bigelow,  123  Cal. 
532,  56  P.  449.)  But  the  owner  in  such  case  may  defend 
the  suits  of  lien-claimants  for  the  foreclosure  of  their  liens 
at  the  expense  of  the  contractor.  (Clancy  v.  Plover, 
supra]  sec.  4i4,  infra.) 
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The  same.    Owner  not  entitled  to   setoff  costs 

and   attorney's  fee. 

Sec.  413.  In  an  action  against  the  owner  of  a  building 
and  the  contractor  to  foreclose  mechanics*  liens,  the  action 
of  the  contractor  in  permitting  his  default  to  be  entered,  is, 
in  effect,  an  admission  that  the  plaintiffs  are  entitled  to  the 
money,  and  where  the  owner  of  the  building  retains  the 
balance  of  twenty-five  per  cent,  of  the  price  due  the  con- 
tractor in  his  hands,  and  apparently  without  cause  or  right 
raises  a  contest  on  every  point  and  fights  the  case  to  the 
end,  his  liability  is  not  limited  to  the  amount  due  the 
contractor,  but  costs  and  counsel  fees  are  properly  allowed 
and  made  payable  out  of  the  proceeds  of  the  property 
ordered  to  be  sold  to  satisfy  the  liens.  (DeCamp  L.  Co.  v. 
Tolhurst,  99  Cal.  631,  34  P.  438.) 

In  the  last  case,  at  page  635  Cal.,  the  court  say: 

**After  the  completion  of  the  contract  the  owner 
holds  the  reserved  money  for  payment  to  the  con- 
tractor or  lien-claimant  as  the  one  or  the  other 
may  prove  to  be  entitled  to  it.  If  there  be  a  con- 
test between  them  in  regard  to  the  money,  it  is  a 
matter  for  them  to  settle  between  themselves  and 
at  their  own  expense,  and  with  which  the  owner 
has  no  concern.  In  such  a  case  the  owner  may 
and  should  deposit  the  money  in  court  and  let  the 
contestants  then  have  their  rights  determined." 

(Wilson  V.  Nugent,  125  Cal.  280,  57  P.    10U8.) 

Where  the  contractor  has  given  orders  to  the  owner  of 
the  building  in  favor  of  materialmen,  who  afterward  filed 
liens  upon  his  property,  and  the  owner,  at  the  date  of  the 
orders,  was  indebted  to  the  contractor  in  excess  of  that 
amount,  the  liens  should  be  offset  in  a  suit  by  the  con- 
tractor against  the  owner  only  for  the  amount  due  at  the 
date  of  the  orders,  and  not  the  costs  and  expenses  of  the 
liens.  In  such  case  the  owner  should  not  be  permitted  to 
recover  from  the  contractor  the  costs  and  expenses  incurred 
by  reason  of  his  refusal.  (Adams  v.  Burbank,  103  Cal.  646,. 
37  P.  640.) 
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But  this  rule  applies  to  this  case  only  when  the  owner 
has  promised  to  pay  the  contractor's  orders  and  not  to  a 
case  where  there  is  no  such  promise  and  where  the  con- 
tractor gave  an  order  for  a  part  only  of  the  amount  due 
him  from  the  owner.  The  contractor  cannot  split  his 
demand.     (Clancy  v.  Plover,  107  Cal.  272,  40  P.  394.) 


Offset  and  countdrclaim.    Claims  and    demands 

of  lien-claimant. 

Sec.414.  The  owner  is  not  personally  liable  for  the 
debts  of  the  contractor  to  lien-holders  for  materials 
furnished  to,  or  for  labor  performed  for,  the  contractor 
(sec.  364,  supra,)  and  where  such  debts  exist,  the  owner 
cannot  be  presumed  to  know  whether  or  not  the  contractor 
has  anv  valid  defenses  to  their  suits  to  foreclose  their  liens 
based  upon  those  debts.  Therefore,  where  the  owner  pays 
the  demands  of  lien-claimants  for  which  they  have  filed 
liens  against  his  property,  without  suit  brought  by  them 
and  without  request  of  the  contractor,  he  does  so  at  the 
peril  of  being  adjudged  to  have  paid  them  as  a  mere 
volunteer,  to  the  extent  to  which  the  demands  paid  may 
not  be  proved  to  be  valid  liens  upon  the  owner's  property, 
and  to  this  extent  he  would  have  no  recourse  upon  the  con- 
tractor for  indemnity.  And  besides,  where  the  owner 
under  such  circumstances  pays  such  demands,  he  has  in 
addition  imposed  upon  him  the  burden  of  proving  that  the 
demands  were  valid  debts  of  the  contractor,  or  that  he 
paid  them  upon  the  request  of  the  contractor. 

The  owner  is  never  under  obligation  to  the  contractor  to 
pay  his  debts  to  the  lien-claimants.  His  only  obligation 
to  the  contractor,  where  the  contract  is  void  because  not 
filed  for  record,  is  to  pay  to  him  so  much  as  the  labor  he 
has  performed  and  the  materials  he  has  furnished  and  used 
in  the  construction  of  the  building,  are  reasonably  worth. 
Against  this  obligation  the  owner  is  entitled  to  set  off  the 
contractor's  obligation  to  indemnify  him  for  all  that  he  has 
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been  compelled  to  pay  to  relieve  his  property  from  the  liens 
thereon  to  secure  the  contractor's  debts,  including  costs  of 
suit  to  enforce  those  liens  and  attorney's  fees.  (Covell  v. 
Washburn,  91  Cal.  560,  27  P.  859;  Clancy  v.  Plover,  107 
Cal.  272,  40  P.  3*.»4.) 

Where  the  owner  who  has  retained  twenty-five  per  cent, 
of  the  contract  price,  after  he  has  knowledge  of  the  appoint- 
ment of  an  assignee  for  the  benefit  of  the  contractor's 
creditors  and  a  demand  made  by  him  for  the  money 
retained,  without  any  order  of  court  or  any  judgment  as  to 
the  validity  of  the  alleged  liens,  pays  them,  he  pays  them  at 
his  own  risk,  and,  if  they  are  not  valid  liens,  he  will  be 
liable  to  the  assignee  for  the  amount  paid.  (Wilson  v, 
Nugent,  125  Cal.  280,  57  P.  1 008.) 

So,  where  the  owner,  out  of  the  contract  price,  pays 
laborers  who  were  entitled  to  file  claims  of  lien  and  would 
have  filed  them  but  for  such  payment,  and  has  retained 
twenty-five  per  cent,  of  the  contract  price  as  required  by 
section  1184  of  the  C.C.P.,  he  is  entitled  to  credit  for  such 
payment,  and  materialmen  are  not  entitled  to  have  the 
amount  of  such  payment  considered  as  part  of  the  fund 
available  for  their  claims,  on  the  ground  that  there  could 
be  no  privity  between  the  owner  and  such  laborers  until 
they  had  filed  their  liens,  so  as  to  entitle  the  owner,  to  pay 
them.  (Dunlop  v.  Kennedy,  84  P.  92;  Lott  v.  Corwin, 
Superior  Court,  Los  Angeles  Co.,  Judge  Shaw,  1896.) 

Supplemental  answer. 

Sec.  4I»I.  A  mortgagee  made  defendant  to  a  suit  to 
foreclose  mechanics'  liens,  who  alleges  priority  of  lien,  and 
pleads  that  he  has  commenced  an  action  to  foreclose  the 
mortgage,  making  the  plaintiffs  parties  defendant,  may,  if 
he  obtains  a  decree  of  foreclosure  of  his  mortgage  'pendente 
lite,  set  up  such  decree  by  way  of  supplemental  answer 
upon  a  re-trial  of  the  mechanics'  lien  suit,  and  the  question 
as  to  its  effect  may  be  then  tried  and  determined.  (Bewick 
V,  Muir,  83  Cal.  373,  23  P.  390.) 
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Cro66-complaint. 

Sec,  416.  If  an  answer  states  facts  necessary  to  con- 
stitute  a  cause  of  action  for  a  cross-complaint,  it  is 
immaterial  whether  the  defendant  designates  it  as 
an  answer  or  a  cross-compiaint.  It  is  the  facts  set 
up 'in  the  pleading  which  makes  it  the  one  or  the 
other,  and  its  character  will  be  determined  by  the  court. 
Accordingly,  in  an  action  for  the  foreclosure  of  a 
mechanic's  lien  against  the  owner  and  the  original  con- 
tractor— where  the  answer  of  the  latter  sufficiently  sets  up 
a  claim  of  lien  against  the  building — it  was  held  that  the 
court  rightly  construed  it  as  a  cross-complaint,  and  gave 
judgment  for  the  foreclosure  of  the  lien.  (Holmes  v. 
Richet,  56  Cal.  307.) 

Where  it  is  charged  in  the  complaint,  for  the  foreclosure 
of  a  mortgage,  that  the  defendants,  (materialmen)  had  or 
claimed  some  interest  in  the  mortgaged  premises,  it  is  suf- 
ficient for  the  latter  to  set  up  their  interests  in  the  premises 
by  virtue  of  the  mechanics'  liens  bv  wav  of  answer.  In 
such  case  there  is  no  necessity  for  cross-complaints.  (Ger- 
mania  etc.  Ass'n  v.  Wagner,  61  Cal.   349.) 

In  an  action  to  foreclose  a  lien  for  materials  furnished 
for  and  used  in  the  construction  of  a  house  for  the  defend- 
ant, a  cross-complaint  which  alleges  that  the  defendant,  to 
avoid  litigation,  paid  to  the  plaintiffs,  upon  a  date  prior  to 
that  upon  which  the  complaint  alleges  the  contract  for  the 
materials  was  made,  a  sum  of  money  in  excess  of  what  was 
then  due  the  plaintiffs  for  materials  before  that  time  fur- 
nished, and  which  asks  judgment  for  the  excess,  does  not 
set  up  a  cause  of  action  relating  to  or  depending  upon  the 
contract  or  transaction  upon  which  the  action  was  brought, 
nor  affect  the  property  to  which  it  relates,  and  is  not 
authorized  bv  section  442  of  the  C.C.P.,  and  a  demurrer 
thereto  is  properly  sustained.  (Clark  v.  Taylor,  91  Cal.  552, 
27  P.  860.) 
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Amendmente. 

Sec.  417,  The  claim  of  lien  cannot  be  amended  or 
reformed.  It  must  be  complete  in  itself  at  the  time  it  is 
filed  for  record  in  order  to  authorize  the  enforcement  of  a 
lien.     (See  chap.  IX,  sec.  255,  supra,) 

A  complaint  in  an  action  by  a  contractor  to  enforce  a 
mechanic's  lien,  in  which  the  special  contract  between  the 
contractor  and  owner  of  the  building  is  stated,  can  be 
changed  by  amendment  into  an  action  on  the  contract, 
which  may  be  counted  on  specially,  or  the  common  counts 
in  assumpsit  may  be  used,  in  accordance  with  the  general 
rules  applicable  to  such  counts.  (Castiagnino  v,  Balletta,  82 
Cal.  250,  23  P.  127.) 

Where  it  is  shown  that  the  building  sought  to  be  charged 
with  a  lien  is  upon  more  land  than  is  described  in  the  com- 
plaint, but  the  claim  of  lien  is  sufficient  to  embrace  the 
entire  building,  the  court  should  direct  an  amendment  of 
the  complaint  to  conform  to  the  proofs.  (Willamette  etc. 
Co.  V,  Kremer,  94  Cal.  205,  29  P.  633.) 

An  amendment  by  the  plaintiff  to  his  complaint  making 
the  contractor  a  party,  after  the  statutory  time  for  com- 
mencing the  action  has  passed,  cannot  prejudice  the  owner 
of  the  premises.     (Green  v.  Clifford,  94  Cal.  49,  29  P.  331.) 

An  amended  complaint  based  upon  the  same  cause  of 
action  relates  back  to  the  date  upon  which  the  original 
complaint  was  filed  as  regards  the  statute  of  limitations. 
(White  V.  Soto,  82  Cal.  654,  23  P.  210.) 

The  refusal  of  the  court  at  the  trial  to  permit  an  amend- 
ment of  the  answer,  setting  up  the  existence  of  an  entire 
system  of  which  the  completed  divisions  of  the  canal 
formed  a  part,  as  presenting  a  new  issue,  upon  which  no 
evidence  has  been  offered,  is  harmless,  where  the  court  sub- 
sequently allowed  evidence  upon  that  issue,  which  was  con. 
sidered  in  that  court  and  upon  appeal.  (Pacific  etc.  Co.  v. 
Bear  Valley  etc.  Co.,  120  Cal.  94,  52  P.  136.) 
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Variance.     Distinction    in    rule    as    applied    to 
pleadini^  and  proof  and  claim  and  proof. 

Sec.  418.  A  variance  between  the  pleading  and  proof 
is  not  governed  by  the  same  rules  as  a  variance  between  the 
claim  of  lien  and  the  proof.  The  claim  of  lien  must  con- 
tain a  correct  statement  of  the  facts  required  by  the  statute, 
and  unless  so  stated,  no  lien  can  be  enforced;  while  a  vari- 
ance between  the  pleading  and  proof  is  not  material  unless 
the  adverse  party  has  been  misled  thereby  to  his  prejudice. 
(Santa  Monica  etc.  Co.  v.  Hege,  119  Cal.  376,  5i  P.  555, 
s.  c.  48  P.  69.) 


Variance  between  pleadini^  and  proof. 

Sec.  419.  Where  the  complaint  in  each  count  alleges 
that  the  plaintiff  therein  named  performed  labor  at  the 
special  instance  and  request  of  the  defendant  and  that  the 
defendant  agreed  to  pay,  etc.,  and  the  proof  shows  that  the 
defendant  employed  one  H  to  run  a  tunnel  in  its  mine  at  a 
stipulated  price,  and  that  H  employed  the  plaintiff  to  per- 
form the  work  upon  the  tunnel  at  a  stipulated  sum  per  day, 
there  is  no  variance.  (Parker  v.  Savage  etc.  Co.,  61  Cal. 
348;  see  Hooper  v.  Flood,  54  Cal.  218.) 

So  where  some  of  the  counts  of  the  complaint  allege  a 
hiring  by  the  owner,  through  her  agent,  of  certain  laborers 
at  certain  specified  wages  per  day,  and  the  court  finds  that 
all  the  amounts  for  which  judgment  was  given  were  "the 
reasonable  value  of  said  work  and  materials  done  and  fur- 
nished," there  is  no  material  variance  between  the  com- 
plaint and  findings  prejudicing  the  substantial  rights  of 
the  owner  of  the  building.  (Green  v.  Clifford,  94  Cal.  49, 
29  P.  331;  Webb  i'.  Kuns,  54  P.  78.) 

Where  the  complaint  alleges  only  that  materials  were  fur- 
nished to  the  contractor,  the  court  cannot  enforce  a  lien 
against  the  owner  upon  proof  that  materials  were  bought 
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by  the  owner  directly  from  the  materialman  and  were  used 
in  the  construction  of  the  building.  (Gibson  v.  Wheeler, 
110  Cal.  243,  42  P.  810.) 

Proof  that  the  contract  was  for  the  ** regular  market  price'^ 
is  not  a  substantial  variance  from  an  allegation  that  the 
contract  was  for  what  the  materials  were  reasonably  worth. 
(Santa  Monica  etc.  Co.  v,  Hege,  119  Cal.  376;  51  P.  555,  s.  c. 
48  P.  69.) 

When  there  is  a  mistake  in  the  complaint  as  to  the  terms 
of  the  contract  with  reference  to  the  time  of  the  payment 
of  the  price,  and  the  contract,  claim  of  lien  and  proof  show 
the  facts,  the  variance  is  immaterial.  (Webb  v.  Kuns, 
supra.) 

In  an  action  to  foreclose  the  lien  of  a  materialman,  the 
complaint  must  show,  either  that  the  building  was  con- 
structed under  a  valid  statutory  contract,  or  that  it  was  not; 
and  a  complaint  upon  one  theory  will  not  warrant  a  judg- 
ment rendered  upon  the  other.  (Reed  v.  Norton,  99  Cal. 
617,  34  P.  333.) 


Variance  between  pleadini^  and  claim. 

Sec.  490.  Where  the  allegations  of  the  complaint  are 
inconsistent  with  statements  contained  in  the  claim  of  lien, 
a  copy  of  which  is  attached  to  and  made  a  part  of  the  com- 
plaint, a  demurrer  to  the  complaint  for  ambiguity  and 
uncertainty  is  properly  sustained.  (Frazer  v.  Barlow,  63 
Cal.  71.) 

In  this  case  the  claim  of  lien  stated,  inter  alia,  that  C 
and  E  were  the  reputed  owners,  and  that  the  materials  were 
furnished  to  B,  C  and  E.  The  complaint  alleged  that  E 
was  the  sole  owner  and  that  the  materials  were  furnished 
to  B  and  C. 

A  complaint  is  ambiguous  and  uncertain  if  it  alleges  that 
the  contract  on  which  the  lien  is  based  was  **made  and 
entered  into  with  the  defendants,'*  and  the  claim  of  lien 
attached  to  the  complaint  states  that  the  contract  was  made 
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with  one  of  the  defendants  "with  the  full  knowledge  and 
consent  of  the  other,"  and  "that  the  work  was  carried  on 
with  his  full  acquiescence."  (Palmer  v.  Lavigne,  104  Cal. 
30,  37  P.  775.) 

So,  where  the  contract  as  made  is  different  from  that 
alleged  in  the  complaint,  the  variance  is  material  and  the 
contract  is  not  admissible  in  evidence.  (Bauer  v.  Fay,  HO 
Cal.  361,  42  P.  902.) 

Where  the  contract  stated  in  the  claim  of  lien  is  for  a 
fixed  price  and  the  complaint  is  on  a  quantum  meruit,  the 
variance  is  fatal.  (Malone  v.  Mining  Co.,  76  Cal.  578,  18 
P,  772;  see  next  section.) 


Varianoe  between  proof  and  oiaim. 

See.  491.  Where  the  claim  of  lien  stated  that  the  mate- 
rials  were  to  be  paid  for  on  the  basis  of  what  they  were 
worth,  and  the  evidence  showed  that  part  of  them  were  fur- 
nished at  an  agreed  price,  and  the  remainder  without  any 
agreement  as  to  price,  though  it  was  testified  that  they  were 
all  reasonably  worth  the  amount  charged,  the  variance  is 
fatal  to  the  lien.  (Reed  v.  Norton,  90  Cal.  590,  27  P.  426, 
8.  c.  26  P.  767.) 

So,  where  the  claim  of  lien  stated  that  the  agreement 
between  the  claimant  and  the  owner  of  the  building  was 
that  the  claimant  **was  to  be  paid  for  the  labor  done  and 
materials  furnished  at  what  it  was  reasonablv  worth,  to  be 
paid  when  the  work  ceased,"  and  the  evidence  showed  that 
the  claimant  had  an  express  contract  to  do  the  work  for  a 
specified  sum,  and  that  he  did  a  portion  of  it  and  stopped 
because  the  owner  refused  to  pay  him,  the  variance  between 
the  claim  of  the  lien  and  the  actual  contract  proved  is  fatal. 
(Reed  v.  Norton,  supra;  i?ee  as  to  variance  between  agreed 
price  and  reasonable  value,  Wilson  v.  Nugent,  125  Cal.  280, 
57  P.  IOCS;  Wilson  v.  Hind,  113  Cal.  357,  45  P.  695;  Wag- 
ner y.  Hansen,  103  Cal.  104,  37  P.  105;  Jones  v.  Shuey,  40 
P.  17;  Malone  v.  Mining  Co.,  76  Cal.  578,  18  P.  772.) 
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But  where  such  a  variance  occurs  between  the  allegations 
of  the  complaint  and  the  proof,  it  is  not  fatal  to  the  lien. 
(Green  v.  Clifford,  94  Cal.  49,  29  P.  33J.) 

Where  the  complaint  alleges  a  contract  to  furnish  the 
material  and  erect  a  certain  specified  building  for  the 
defendant,  and  the  claim  of  lien  leaves  it  uncertain  whether 
the  contract  was  to  erect  and  furnish  materials  for  one 
building  or  two,  and  the  evidence  shows  that  the  real  con- 
tract and  the  work  actually  performed  was  to  raise  up,  move 
back  and  repair  two  houses,  and  furnish  materials  therefor, 
there  is  a  material  variance  between  the  proof,  the  pleading 
and  the  claim  of  lien,  in  reference  to  the  contract,  and  a 
decision  of  the  court  sustaining  the  lien  is  not  supported  by 
the  evidence.  (Eaton  v,  Malatesta,  92  Cal.  75,  28  P.  54;  see 
Cox  V.  Railroad,  63  Cal.  196;  Gibson  v.  Wheeler,  110  Cal. 
243,  42  P.  810;  Ward  v.  Crane,  118  Cal.  676,  50  P.  839.) 

Though  proof  that  the  contract  was  for  the  "regular  mar- 
ket price*'  is  not  a  substantial  variance  from  an  allegation 
that  the  contract  was  for  what  the  materials  were  reason- 
ably worth,  yet  where  the  claim  incorrectly  stated  the 
amount  of  the  balance  due  as  the  amount  of  the  contract 
price  of  the  lumber,  and  that  no  part  thereof  had  been  paid, 
proof  that  the  contract  was  for  a  considerably  larger  price 
and  that  payments  had  been  made  thereon,  shows  a  fatal 
variance  in  the  terms  of  the  contract  from  those  stated  in 
the  claim,  and  renders  the  claim  defective  and  void.  (Santa 
Monica  etc.  Co.  v,  Hege,  119  Cal.  376,  51  P.  555,  s.  c.  48 
P.  69.) 


Variance  which  is  not  fatai  to  iien. 

Sec.  493.  If  the  contract  set  out  in  the  complaint  is 
substantiallv  the  same  as  that  stated  in  the  claim  of  lien, 
there  is  not  material  variance.  (Russ  L.  Co.  v.  Garrettson, 
87  Cal.  589,  59r>,  25  P.  747;  Webb  v,  Kuns,  54  P.  78.j 

A  variance  of  two  years  in  the  date  of  the  contract  as 
stated  in  the  claim  of  lien  and  as  proved,  is  not  fatal  to  the 

Liens  of  Mechanics  2S 
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lien  if  the  terms  and  conditions  of  the  contract  are  correctly 
set  forth.  (Pacific  etc.  Co.  v.  Fisher,  109  Cal.  566,42  P. 
154.) 

Where  the  claim  of  lien  and  complaint  set  forth  that 
plaintiff  was  a  subcontractor  for  the  work,  and  the  evidence 
showed  that  he  was  the  sole  and  original  contractor,  the 
variance  is  immaterial.  (Mclntyre  v,  Trautner,  63  Cal. 
42*.).) 

Where  the  claim  states  that  the  material  was  furnished 
to  a  contractor  or  subcontractor,  naming  him,  the  claimant 
may,  upon  foreclosure  of  the  lien,  aver  facts  showing  that 
the  contract  with  the  owner  was  void,  and  that  he  is  deemed, 
under  the  statute,  to  have  furnished  the  materials  to  the 
owner,  and  there  is  no  material  variance  between  the  claim 
and  such  averment.  (Lumber  Co.  v.  Gottschalk,  81  CaL 
641,  22  P.  860;  Coss  v.  MacDonough,  111  Cal.  662,  44  P. 
325;  Reed  v.  Norton,  90  Cal.  590,  27  P.  426,  s.  c.  26  P.  767.) 

Where  the  claim  stated  that  the  materials  were  furnished 
to  a  contractor  and  that  the  claimants  were  employed  by 
both  the  contractor  and  the  owner  of  the  building  to  furnish 
them,  and  the  evidence  showed  that  the  owner  alone  origi- 
nally contracted  with  the  claimants  to  furnish  the  material, 
but  that  it  went  into  the  building  that  the  contractor  was 
erecting  for  the  owner,  and  for  which  he  got  them  from  the 
materialman,  and  that  the  contractor  admitted  his  liability 
therefor,  by  giving  orders  for  part  payment  on  the  owner^ 
which  were  paid,  the  variance  between  the  claim  of  lien 
and  contract  proved  is  immaterial  and  cannot  injure  the 
owner.     (Reed  v.  Norton,  supra.) 

So  when  the  claim  of  lien  states  that  the  materials  were 
furnished  to  A  &  Co.,  when  in  fact  they  were  furnished  to 
A,  the  claim  is  not  invalidated,  for  the  material  fact  is, 
whether  the  materials  were  furnished  for  and  used  in  the 
construction  of  the  building  on  which  the  lien  is  claimed. 
(Tibbetts  v.  Moore,  23  Cal.  208;  Peterson  v.  Shain,  33  P.  1086.) 
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The  Same. 

Sec.  493.  Proof  that  the  contract  was  for  the  "regular 
market  price*'  is  not  a  substantial  variance  from  an  allega- 
tion that  the  contract  was  for  what  the  materials  were 
reasonably  worth.  (Santa  Monica  etc.  Co.  v.  Hege,  119  Cal. 
376,  51  p!^555;  s.  c.  48  P.  69.) 

So  where  the  complaint  alleges  that  the  plaintiff  per- 
formed labor  at  the  special  instance  and  request  of  the 
owner  for  which  he  agreed  to  pay,  et(i.,  and  the  proof  shows 
that  the  plaintiff  was  employed  by  the  contractor  of  the 
owner  at  a  stipulated  sum  per  day,  there  is  no  variance. 
(Parker  v.  Savage  etc.  Co.,  61  Cal.  348,  see  Hooper  v.  Flood, 
54  Cal.  218;  Reed  v.  Norton,  90  Cal.  590,  27  P.  426;  s.  c.  2& 
P.  767.) 

Where  some  of  the  counts  of  the  complaint  allege  a  hir- 
ing by  the  owner,  through  her  agent,  of  certain  laborers  at 
certain  specified  wages  per  day,  and  the  court  finds  that  all 
of  the  amounts  for  which  judgment  was  given  were  "the 
reasonable  value  of  said  work  and  materials  done  and  fur- 
nished,*' there  is  no  material  variance  between  the  com- 
plaint and  finding  prejudicing  the  substantial  rights  of  the 
owner  of  the  property.  (Green  v.  Clifford,  94  Cal.  49,  29  P. 
331.) 

Where  the  claim  of  lien  describes  the  building  remodeled 
as  situated  upon  forty-eight  feet  of  the  lot,  and  the  com- 
plaint describes  the  building  as  situated  upon  the  entire  lot, 
there  is  no  material  variance.  (Brunner  v.  Marks,  98  Cal. 
374,  33  P.  265.) 

Where  the  work  for  which  the  claim  of  lien  was  filed  con- 
sisted  of  the  almost  entire  demolition  of  an  old  house  and 
the  building  of  a  substantially  new  structure  in  its  place,  it 
is  not  a  material  variance  to  describe  the  work  in  the  claim 
as  the  "erection"  of  a  house.  (Ward  v.  Crane,  118  Cal.  676» 
50  P.  839.) 
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Mietakee  are  not  material  variances. 

See.  494.  Mere  mistakes  and  misstatements  of  immate- 
rial matters  will  not  vitiate  the  lien.  A  variance,  there- 
fore, in  these  respects,  is  not  fatal  to  the  lien.  (Goss  r. 
Strelitz,  54  Cal.  640;  see  sees.  31,  295,  supra.) 

A  variance  in  respect  to  matters  which  are  not  required 
to  be  stated  in  the  claim  of  lien  does  not  render  it  invalid. 
(Harmon  v.  Ashmead,  68  Cal.  332,  9  P.  183.) 

A  misstatement  in  the  claim  of  lien  of  the  date  of  the 
completion  of  the  work  is  immaterial  where  the  claim  and 
the  complaint  allege  and  the  proof  shows  that  the  claim 
was  filed  within  thirty  days  after  the  completion  of  the 
building.  (Slight  v,  Patton,  96  Cal.  384,  31  P.  248;  Harmon 
V.  Ashmead,  supra,) 

And  a  mistake  in  the  christian  name  of  the  employer  in 
the  claim  is  not  material  where  the  allegations  of  the  com- 
plaint show  that  the  person  named  in  the  claim  is  the  same 
person  mentioned  in  the  complaint.  (Jewell  v.  McKay,  82 
Cal.  144,  23  P.  139.) 

Attachment.     Ri^lit  to. 

See.  495.  A  party  having  secured  a  mechanic's  lien 
under  the  statute,  does  not  forfeit  or  waive  it,  by  causing 
an  attachment  to  be  issued  and  levied  upon  property  of  the 
debtor,  to  secure  the  same  demand.  The  two  remedies  are 
cumulative,  and  both  may  be  pursued  at  the  same  time.  If 
the  party  attempts  to  pursue  them  in  separate  actions,  he 
may  be  put  to  his  election.  (Brennan  v.  Swasey,  16  Cal. 
141;  for  right  to  attach  materials,  see  sec.  323,  supra.) 

Section  1197  of  the  C.C.P.,  (which  provides  that  nothing 
contained  in  the  lien  law  shall  be  construed  to  impair,  or 
affect,  the  right  of  any  person  to  whom  any  debt  may  be 
due  for  work  done  or  materials  furnished,  to  maintain  a 
personal  action  to  recover  such  debt  against  the  person 
liable  therefor,)  as  originally  enacted  upon  the  adoption   of 
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the  Code  of  Civil  Procedure  in  1872,  provided  that  the  per- 
son who  brought  a  personal  action  upon  the  debt  could  take 
out  an  attachment.  This  last  provision  was  stricken  out  by 
the  amendment  of  1873-4  (amdts.  1873-4,  110).  (For  this 
provision  and  notes  on  section  1197,  see  sec.  15,  supra,) 

Injunction.      Rii^ht  to. 

Sec.  4S6.  Mechanics  and  materialmen  who  perform 
labor  upon  and  furnished  materials  for  a  building  erected 
by  the  lessee  upon  leased  property,  and  have  a  lien  for  the 
value  thereof,  are  entitled  to  an  injunction  to  restrain  a 
judgment  creditor  of  the  lessee,  whose  judgment  is  younger 
than  the  lien,  from  removing  the  building  from  the  lot, 
when  the  security  is  insufficient  without  such  building. 
(Barber  v.  Reynolds,  33  Cal.  497,  s.  c.  44  Cal.  519,  532.) 

Jury  trial.     Rii^ht  to. 

Sec.  4S7.  The  object  of  an  action  to  foreclose  a 
mechanic's  lien  upon  real  property  is  to  secure  the  money 
due  the  lien-claimant  for  his  labor  and  materials  furnished 
in  improving  the  same.  It  is,  therefore,  an  equitable  action. 
A  mechanic's  or  laborer's  lien  is  in  the  nature  of  a  mort- 
gage on  the  land  (Ritter  v,  Stevenson,  7  Cal.  389;  see  chap. 
II,  sec.  24,  supra^)  and  an  action  for  its  foreclosure  is  a  judi- 
cial proceeding  in  equity  in  which  a  party  to  the  proceeding 
is  not  entitled,  as  a  matter  of  right,  to  a  jury  trial.  The 
code  rule  in  such  cases,  is  that  *' issues  of  fact  must  be  tried 
by  the  court,  subject  to  its  power  to  order  any  such  issue 
to  be  tried  by  a  jury,"  etc.  Granting  or  refusing  a  demand 
for  a  jury  trial  in  an  equity  case  is,  therefore,  entirely 
within  the  discretion  of  the  court.  (Curnow  v.  Blue  Gravel 
etc.  Co.,  08  Cal.  262,  9  P.  149.) 

In  such  action  the  court  may  submit  special  issues  to  the 
jury,  proceed  with  the  trial  as  to  the  other  issues,  and  adopt 
the  advisory  verdict.  (Cuinmings  v.  Ross,  90  Cal.  68,  27 
P.  62.) 
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Evidence.    Generally. 

Sec.  438*  The  general  rules  of  evidence  govern  in  the 
proof  of  all  facts  necessary  to  establish  or  to  defeat  a  lien.  To 
entitle  the  plaintiff  to  a  foreclosure  of  his  lien,  he  must 
prove  by  competent  evidence  every  material  allegation  of 
his  complaint,  unless  proof  thereof  is  dispensed  with  by 
admission,  or  in  some  other  manner.  The  same  rules  apply 
to  the  answer. 

The  general  rules  of  evidence  being  applicable  to  suits  to 
foreclose  mechanics*  liens,  a  discussion  of  which  rules  are 
foreign  to  the  scope' of  this  work,  it  is  proposed  to  bring 
together  here  those  decisions  only  which  have  special  bear- 
ing upon  the  rules  of  evidence  peculiar  to  the  lien  law  and 
the  proceedings  thereunder  to  enforce  liens. 

Where  materials  are  furnished  under  a  void  original 
contract,  the  agreed  price  for  materials  is  prima  facie  evi- 
dence of  their  value.     (Brigham  t'.  Knox,  59  P.  198.) 

Evidence  of  a  tenant^s  intention  in  reference  to  a  future 
removal  of  a  building  erected  by  him  upon  leased  premises, 
is  inadmissible  in  an  action  to  foreclose  a  lien  of  a  material- 
man upon  the  land  and  building.  (West  Coast  L.  Co.  v. 
Apfield,  86  Cal.  835,  24  P.  993,  s.  c.  22  P.  231.) 

A  receipt  given  by  a  materialman  expressly  stating  the 
receipt  of  **  payment  by  note  '*  is  prima  facie,  but  not  con- 
clusive, evidence  of  the  facts  recited,  and  is  sufficient  to  sus- 
tain a  finding  that  the  note  was  received  in  payment  and 
operated  to  discharge  the  debt  for  which  the  lien  was 
claimed.     (Jenne  v.  Berger,  120  Cal.  444,  52  P.  706.) 

In  general,  agency  cannot  be  established  by  the  declara- 
tions and  acts  of  its  agent,  yet,  under  the  provisions  of  sec- 
tion 1183,  of  theC.C.P.,  evidence  of  the  open  and  continued 
acts  and  declarations  of  any  person  having  charge  of  the 
property  against  which  a  lien  is  claimed,  is  competent  prima 
facie  to  warrant  such  person  being  held  to  be  the  agent  of 
the  owner,  for  .the  purpose   of  enforcing  a  lien  upon  the 
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property,  but  this  may  be  overthrown  by  the  owner  by 
competent  evidence  on  his  part.  (Donohoe  v.  Mining  Co., 
113  Cal.  119,45  P.  259.) 

The  court  will  take  judicial  notice  of  such  expression  as 
shafts,  tunnels,  etc.,  when  applied  to  mines.  (Hines  v.  Mil- 
ler, 122  Cal.  517,  55  P.  401.) 


Evidence.    Admission. 

8cc.  449.  An  admission  of  ownership  in  the  separate 
answer  of  certain  defendants  in  an  action  to  foreclose  a  lien 
must  be  taken  as  true  upon  appeal,  notwithstanding  a  find- 
ing that  other  defendants,  were  owners,  made  upon  issues 
joined  as  to  their  ownership.  (Goss  v.  Helbing,  77  Cal.  190, 
19  P.  277.) 

So  where  the  complaint  upon  foreclosure  of  the  liens 
upon  the  remodeled  building  described  it  as  situated  upon 
the  entire  lot,  and  its  allegations  in  that  respect  are  not 
denied,  no  issue  is  raised  as  to  whether  or  not  the  lien 
covers  an  entire  building  or  only  a  part  thereof,  and  the 
defendant  cannot  introduce  evidence  against  his  admissions. 
(Bruner  v.  Marks,  98  Cal.  374,  33  P.  265.) 


Evidence.      Paroi      to    explain,      etc.,      written 

contract. 

lice.  430.  Where  the  sale  of  materials,  employed  in  the 
construction  or  alteration  of  a  building,  is  made  by  a  writ- 
ten contract,  which  is  silent  as  to  the  purpose  for  which 
the  articles  sold  were  intended  to  be  used,  parol  evidence  is 
admissible  to  show  such  purpose  and  to  establish  thereby  a 
mechanic's  lien  in  favor  of  the  vendor.  (Donahue  v.  Crom- 
artie,  21  Cal.  80,  see  sec.  dla.,  supra.) 

A  written  contract  which  falsely  refers  to  specifications 
as  being  signed  by  the  parties  when  in  fact  they  are  not 
signed,  is  void,  and  cannot  be  the  basis  of  recovery,  and 
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reference  in  the  contract  to  signed  specifications  cannot  be 
aided  by  parol  evidence.  (Donnelly  v.  Adams,  115  Cal. 
129,  46  P.  916.) 

Where,  in  a  contract  required  by  the  statute  to  be  in  writ- 
ing to  be  valid,  there  is  a  false  reference  to  plans  and 
specifications  which  were  an  essential  part  of  the  contract, 
it  cannot  be  helped  out  by  oral  evidence.  (Worden  v. 
Hammond,  37  Cal.  61.) 

The  rule  of  parol  evidence  does  not  apply  to  an  informal 
memorandum  which  does  not  in  itself  import  any  contract. 
(Kreuzberger  v,  Wingfield,  96  Cal.  261,  31, P.  109.) 


Conclusive   evidence. 

Sec.  431.  Where  the  contract  provided  that  payments 
should  be  made  on  the  certificate  of  the  architect  (who  was 
required  by  the  contract,  among  other  things,  to  certify 
that  all  the  work  of  the  mechanics,  laborers  and  ,others 
employed  by  the  original  contractor,  had  been  paid)  his 
certificate  is  conclusive  of  the  rights  of  all  parties  con- 
cerned, unless  it  can  be  shown  that  it  was  obtained  bv  the 
owner  by  collusion  or  fraud.  (Dingley  v.  Greene,  54  Cal. 
333.) 

But  such  certificate  is  not  conclusive  of  the  time 
of  the  completion  of  the  building  where  the  building 
was,  in  fact,  completed  some  ten  days  before  the  date  of 
the  certificate.  (Washburn  v.  Kahler,  97  Cal.  58,  31  P. 
741,  see  sec.  268,  supra.) 

Evidence.    Estoppel  of  owner. 

$lcc.  43a.  Section  1187  of  the  C.C.P.,  inter  alia,  pro- 
vides: 

"In  case  any  such  owner  neglect  to  file  said  notice  as 
herein  required  within  the  time  herein  required,  then  the 
said  owner  and  all  persons  deraigning  title  from  him,  and 
all  persons  claiming  an  interest  in  said  property,  shall  be 
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estopped,  in  any  proceedings  brought  to  foreclose  any 
mechanics'  lien  or  liens  provided  for  in  this  chapter,  from 
maintaining  a  defense  therein  based  on  the  ground  that 
said  lien  or  liens  have  not  been  filed  with  the  time  pro* 
vided  in  this  chapter." 

For  section  1187  in  full,  amendments  thereto  and  notes 
thereon,  see  sec.  5,  supra. 

The  notice  referred  to  in  the  above  quoted  provision  of 
section  1187  is  the  notice  of  completion  required  by  that 
section  to  be  filed  for  record  bv  the  owner. 


Es to ppel   i^enera  I  ly  • 

Sec.  433.  The  plaintiff  in  an  action  to  quiet  his  title  and 
who  became  the  owner  of  the  premises  by  purchase  thereof 
at  a  sheriff's  sale,  in  an  action  to  foreclose  a  mortgage 
thereon,  may  go  behind  the  decree  in  an  action  to  foreclose 
a  mechanic's  lien  on  the  premises  and  show  that  no 
mechanic's  lien  in  fact  existed  in  favor  of  the  plaintiff  in 
the  mechanic-lien  suit  which  latter  suit  was  brought  sub- 
sequent to  the  mortgage  and  its  registration  and  in  which 
the  plaintiff  was  not  made  a  party.  (Horn  v.  Jones,  28  CaL 
195,  208.) 

When  an  answer  does  not  plead  another  action  pending 
which  had  been  first  brought  by  the  subcontractor  of  the 
contractor  against  the  agent  of  the  contracting  owner  to 
recover  for  a  foundation  built  pursuant  to  the  contract,  a 
finding  that  such  action  was  pending  is  outside  of  the  issues 
and  a  judgment  in  such  prior  action  against  the  agent  of 
the  contracting-owner  cannot  estop  the  contractor  who  was 
not  a  party  to  the  former  action,  from  recovering  for  the 
same  foundation,  if  the  court  finds  that  it  was  built  by  the 
contractor  and  accepted  by  the  contracting-owner.  (Griffith 
V.  Happersberger,  86  Cal.  605,  25  P.  137,  487.) 

A  materialman  is  not  estopped  from  enforcing  his  lien 
because  he  is  on  the  contractor's  bond  to  the  owner  to 
secure   him    from   loss    on  account  of  the  default  or  negli- 
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^nee  of  the  contractor  although  the  contract  is  void 
because  not  recorded.  (Blyth  v.  Torre,  38  P.  639;  Blythe  v. 
Robinson,  104  Cal.  239,  37  P.  904;  West  Coast  L.  Co.  v, 
Knapp,  122  Cal.  79,  54  P.  533;  recitals  in  receipted  bills, 
Washburn  v,  Kahler,  97  Cal.  58,  31  P.  741.) 

Evidence.    Perf  or  ma  nee. 

Sec.  434.  After  the  claimant  of  a  lien  has  introduced 
evidence  to  show  that  the  labor  for  which  the  lien  was 
claimed  was  done  in  a  good  and  workmanlike  manner,  evi- 
"dence  on  the  part  of  the  defendant  tending  to  disprove  that 
fact,  and  to  show  that  the  work  sued  for  was  not  done  in  a 
workmanlike  manner,  is  admissible,  notwithstanding  an 
objection  that  there  was  no  issue  as  to  the  unworkmanlike 
<jharacter  of  the  work.  (Hagman  v.  Williams,  88  Cal. 
146,  25  P.  nil.) 

Where  an  issue  is  raised  as  to  the  performance  of  work 
alleged  to  have  been  done  under  a  contract  described  in  the 
<;omplaint,  and  the  answer  alleged  another  contract,  includ- 
ing extra  work  sued  for  by  the  plaintiff  upon  a  quantum 
meruit  count,  it  is  competent  for  the  plaintiff  when  such 
other  contract  is  introduced  in  evidence  by  the  defendant, 
to  show  in  rebuttal  that  he  signed  it  under  the  defendant's 
fraudulent  misrepresentation,  and  never  intended  to  sign 
such  a  contract,  and  supposed  he  was  signing  the  one  sued 
upon.     (Cummings  v.  Ross,  90  Cal.  68,  27  P.  62.) 

In  the  case  stated  it  was  held  competent  for  a  party  to 
state  whether  in  fact  the  work  had  been  done  according  to 
the  contract,  and  that  such  evidence  did  not  come  within 
the  rule  excluding  opinions  of  witnesses.  (Kreuzberger  v. 
Wingfield,  96  Cal.  251,  31  P.  109.) 

Burden  of  proof » 

Sec.  43tS.  Where  a  lien  is  assailed  on  the  ground  that 
work  had  formerly  ceased  for  a  period  of  thirty  days  before 
the  last  cessation  of  work,  the  burden  is  on  the  owner  of  the 
building  to  show  that  such  cessation  actually  occurred,  and 
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it  is  not  enough  to  show  that  it  might  have  occurred. 
(Marble  Lime  Co.  v.  Hotel  Co.,  96  Cal.  332,  31  P.  164.) 

There  is  a  dictum,  however,  in  Lumber  Co.  v.  Sheldon,  32 
P.  284,  that  the  burden  of  proof  is  on  the  lien-claimant 
(plaintiff)  to  show  completion  of  the  building  within  thirty 
days  prior  to  the  filing  of  his  lien. 

Where  an  action  is  brought  to  foreclose  certain  liens  for 
materials  furnished  by  the  plaintiff  to  and  used  by  the 
defendant,  A,  in  the  construction  of  a  certain  building 
owned  by  him,  and  the  complaint  alleges  that  the  other 
defendants,  who  alone  answered,  had  a  mortgage  on  the 
building  and  the  land  on  which  it  was  situated,  and  that 
such  mortgage  was  subordinate  and  subject  to  the  lien  of 
plaintiff,  and  the  defendants  in  the  answer  deny  this  allega- 
tion, but  introduce  no  evidence  showing  priority  of  the 
mortgage,  a  finding  that  the  mortgage  lien  was  subordinate 
and  subject  to  that  of  the  plaintiff  was  justified  since  the 
burden  of  showing  the  priority  of  the  mortgage  lien  was  on 
the  defendants.  (Harmon  r.  Ashmead,  68  Cal.  321,  9  P. 
183.) 

Evidence  of  furnishini^  and  U86  of  materials 

Sec.  436.  To  entitle  a  materialman  to  enforce  a  lien 
upon  a  building,  or  other  structure  or  improvement,  for 
materials  furnished  therefor,  it  must  be  proved  that  the 
materials  were  used  in  the  building,  etc.,  and  that  by  the 
express  terms  of  the  contract,  they  were  furnished  to  be  used 
therein.  (Holmes  v.  Richet,  56  Cal.  307;  Houghton  v, 
Blak^,  5  Cal.  240;  Patent  Brick  Co.  v,  Moore,  75  Cal.  205, 
16  P.  890;  Roebling  «ons  Co.  v.  Bear  Valley  I.  Co.,  99  Cal. 
488,  34  P.  80;  see  sec.  91a;  sec.  392,  supra.) 

Proof  that  the  materials  were  used  in  the  building,  etc., 
is  not  sufficient.  (Bottomly  v.  Grace  Church,  2  Cal.  90; 
Cohn  V.  Wright,  89  Cal.  86,  20  P.  643.) 

But  it  is  not  necessary  to  prove  an  express  agreement  to 
pay  for  the    materials  at  the  time   of  delivery,   when  the 
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contract  as  stated  in  the  claim  of  lien  was  *'the  usual  price,"^ 
or  "reasonable  worth  at  their  [claimants']  place  of  busi- 
ness." (Reed  v.  Norton,  90  Cal.  5v)0,  27  P.  426,  s.  c.  26  P. 
767.) 

Where  the  right  to  a  lien  is  based  upon  a  claim  for  extra 

work 'there  must  be  special  proof  as  to  what  constitutes- 
such  extra  work.  (Sweeney  v,  Meyers,  124  Cal.  512,  57  P. 
479.) 

Rescind  contract  as  evidence.     Contract  modi- 
fied by  parol. 

Sec.  437.  Where  a  contract  has  been  rescinded,  it  is. 
admissible  in  evidence  as  proof  of  the  value  of  the  materials 
furnished  and  services  rendered,  but  it  is  not  conclusive  on 
that  point  and  is  to  be  taken  with  the  other  evidence  in 
arriving  at  such  value.  (Adams  v.  Burbank,  103  Cal.  646^ 
37  P.  640.) 

So  where  the  contract  has  been  performed  by  the  phiint- 
iff  and  suit  is  brought  by  him  upon  a  common  count  in 
assumpsit.      (Castagnino  v.  Balletta,  82  Cal.  250,  '13  P.  127.) 

Where  a  written  contract  was  ma<le  between  the  contractor 
and  the  owner  for  the  erection  of  a  building  which  is  sub- 
sequently modified  by  oral  agreement  of  the  parties,  such 
modification  is  properly  provable  by  parol  evidence  and  the 
written  contract  is  also  admissible  in  evidence.  (White  v. 
Sota,  82  Cal.  654,  23  P.  210.) 

Void  contract  a8  evidence* 

See.  438.  A  void  original  contract  does  not  mark  the 
extent  of  the  recovery  of  lien-holders.  The  extent  of  the 
recovery  in  such  case  is  measured  by  the  provisions  of  the 
statute  and  not  by  the  terms  of  the  contract.  (Kellogg  v. 
Howes,  81  Cal.  170,22  P.  509;  Lumber  Co.  v.  Gottschalk, 
81  Cal.  041,  'II  P.  8f)0;  Willamette  etc.  Co.  v.  College  Co.,  94 
Cal.  230,  20  P.  020,  overruling  i'owder  Co.  v.  Flume  Co.,  7» 
Cal.  19:),  20  P.  410.) 
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Such  contract,  however,  is  competent  evidence  to  show 
the  relation  of  the  owner  and  the  contractor.  (Powder  Co. 
V.  Flume  Co.,  78  Cal.  193,  not  overruled  on  this  point  by 
cases,  supra.) 

And  is  also  competent  evidence  of  the  completion  of  the 
work  or  of  the  building.  (Powder  Co.  v.  Flume  Co.,  supra; 
Baker  v.  Doherty,  97  Cal.  10,  31  P.  11 17;  Joost  v.  Sullivan, 
11 1  Cal.  286,  292,  43  P.  896,)  and  may  be  looked  to  to  deter- 
mine what  should  be  treated  as  a  part  of  the  building. 
(Macomber  v.  Bigelow,  58  P.  312.) 

Such  contract  is  also  prima  facie  evidence  of  the  value  of 
the  materials  furnished  and  labor  performed.  (Booth  v, 
Pendola,  88  Cal.  36,25  P.  1101;  Joost  v.  Sullivan,  supra; 
overruling  dictum  in  Rebman  v.  San  Gabriel  etc.  Co.,  infra; 
see  Cox  v. Railroad,  52  Cal.  590.) 

But  in  an  action  to  recover  the  reasonable  value  of  the 
labor  and  materials  it  is  not  conclusive  evidence  of  value. 
(Rebman  y.  San  Gabriel  etc.  Co.,  95  Cal.  390,  30  P.  564; 
see  Adams  v.  Burbank,  103  Cal.  646,  37  P.  640.) 

Such  contract  is  not  evidence  of  the  time  when  any  pay- 
ment was  to  be  made  under  its  terms.  (Willamette  etc. 
Co.  V,  College  Co.  supra.) 

A  contract,  however,  made  in  violation  of  section  1184  of 
the  C.C.P.  is  not  "wholly  void,'*  (see  chap.  VIII,  sec.  198.) 
It  would  seem,  therefore,  that  such  contract  is  and  remains 
valid  for  every  purpose  except  that  of  measuring  the  extent 
of  liens  which  may  be  claimed  and  enforced  against  the 
property  of  its  owner  and  that  its  competency  as  evidence 
or  the  rights  of  personal  action  growing  out  of  it,  is  not 
impaired.   . 


Findini^s.     Generally. 

Sec.  439.  If  the  court  finds  contrary  to  facts  admitted 
by  the  answer,  the  finding  must  be  disregarded.  (Bradbury 
V.  Cronise,  46  Cal.   287;  see    Peterson  v.  Shain,  33  P.  1086.) 
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A  finding  that  a  building  was  completed  "on  or  about"  a 
certain  date  is  insufficient  where  the  exact  date  of  comple- 
tion is  material,  a  difference  of  one  day  being  the  issue. 
(Cohn  V.  Wright,  89  Cal.  86,  26  P.  643.) 

A  statement  among  the  conclusions  of  law  that  as  a  con- 
clusion from  the  foregoing  findings  of  fact  "The  liens  of  the 
plaintiff  and  each  of  them  were  not  filed  within  the  time 
required  by  law,"  is  a  conclusion  of  law,  and  not  a  find- 
ing of  fact.  (Pierce  v.  Willis,  103  Cal.  91,  36  P.  1080;  but 
see  Hamilton  v.  Mining  Co.,  118  Cal.  145,  50  P.  378.) 

A  finding  that  one  was  the  reputed  owner  of  the  premises 
as  alleged  in  the  claim  of  lien,  is  not  impaired  by  the  fact 
that  conveyances  to  other  persons  were  of  record.  (Kelley 
V.  Lemberger,  46  P.  8.) 

Where  several  actions  have  been  consolidated  there  should 
be  but  one  set  of  findings.  (Willamette  etc.  Co.  v.  College 
Co.,  94  Cal.  229,  29  P.  629;  Marble  Lime  Co.  v.  Hotel  Co., 
96  Cal.  332,31  P.  164.) 

A  finding  upon  an  immaterial  issue  is  not  necessary. 
(Gray  v.  Wells,  1 18  Cal.  U,  50  P.  23.) 

For  sufficiency  of  finding  as  to  lien  and  notice  of  lien. 
(See  Barilari  v.  Ferrea,  59  Cal.  1.) 

Of  time  of  filing  claim  (conclusion  of  law)  (Pierce  v. 
Willis,  103  Cal.  91,  36  P.  1080.) 

Of  filing  and  contents  of  lien.  (Russ  L.  Co.  v.  Garrett- 
son,  87  Cal.  589,  25  P.  747.) 

Of  ownership  of  land.  (Dusey  v.  Prudom,  95  Cal.  646,  30 
P.  798.) 

Of  work  and  labor  done  under  invalid  contract.  (Reb- 
man  v,  San  Gabriel  etc.  Co.,  95  Cal.  390,  30  P.  564.) 

Of  trivial  perfection.  (Marble  Lime  Co.  v.  Hotel  Co.,  96 
Cal.  332,31  P.  164.) 

Of  mines  operated  as  one  claim.  (Hamilton  v.  Delhi  M. 
Co.,  118  Cal.  148,  50  P.  378.) 

Of  completion  of  building.  (Santa  Monica  etc.  Co.  v. 
Hege,  119  Cal.  376,  51  P.  555,  48  P.  69.) 
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Of  character  of  improvements.  (Evans  v.  Johnson,  120 
Cal.  282,52  P.  5S5.) 

Of  performance  of  contract.  (Griffith  v,  Happersberger, 
86  Cal.  605,  25  P.  137,  487.) 

Of  amount  due  and  unpaid.  (Bewick  v,  Muir,  83  Cal. 
368,  23  P.  389.) 

Of  abandonment.  (Cohn  v.  Wright,  89  Cal.  86,  26  P. 
643.) 

Upon  counter-claim  for  damages  for  non-performance» 
(Rebman  v.  Gabriel  etc.  Co.,  supra,) 

For  findings  which  were  held  not  to  be  inconsistent^ 
see  (priority  of  lien),  (Avery  v.  Clark,  87  Cal.  619,  25  P. 
919;  Griffith  v.  Happersberger,  supra;  Marble  L.  Co.  v.  Hotel 
Col,  supra;  Harlan  v.  Stufflebeem  (performance),  87  Cal. 
508,  25  P.  686;  Gray  v.  Wells,  118  Cal.  11,  50  P.  23.) 

For  findings  inconsistent  but  not  ground  for  reversal. 
(See  Willamette  etc.  Co.  v.  College  Co.,  94  Cal.  229,  29  P, 
629  (completion  of  building);  Lumber  Co.  v.  Hotel  Co.,. 
supra, ) 


Findings.    Amount  and  extent  of  land. 

Sec.  440.  A  finding  that  the  whole  of  defendant's- 
land  was  required  for  the  convenient  use  and  occupation  of 
the  structure  will  not  sustain  the  judgment  where  there  is- 
no  allegation  in  the  complaint  upon  that  point.  (Green  v. 
Chandler,  54  Cal.  626.) 

Where  the  complaint  alleges  that  all  of  certain  land  i& 
necessary  for  the  convenient  use  and  occupation  of  the 
structure,  a  finding  that  the  allegation  of  the  complaint  is- 
true,  is  sufficient.  (Dusy  v.  Prudom,  95  Cal.  646,  30  P.  798. 
see  sec.  396,  supra.) 
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Facte  neoeeeary  to  be  found. 

Sec.  441.  The  general  rule  is  that  a  finding  is  neces- 
sary upon  every  issue  raised  by  the  pleadings.  This  rule 
must  be  observed.  It  is  intended  in  this  section  to  mention 
those  decisions  only  in  which  the  court  has  had  particular 
findings  under  consideration  and  in  particular  cases 
adjudged  what  facts  must  be  found. 

A  finding  is  necessary  that  the  materials  were  used  in 
the  building,  etc.,  upon  which  the  lien  is  claimed  and  also 
that  by  the  express  terms  of  the  contract  such  materials 
were  furnished  to  be  used  in  such  building,  etc.  (Bottomly 
V.  Grace  Church,  2  Cal.  90;  Houghton  v.  Blake,  5  Cal.  240; 
Holmes  v.  Richet,  56  Cal.  307;  Patent  Brick  Co.  v.  Moore, 
75  Cal.  205,  16  P.  890;  Bewick  v.  Muir,  83  Cal.  368,  2:^  P. 
389;  Wilson  v.  Nugent,  125  Cal.  280,  57  P.  1008;  see  sec.  91a, 
supra.) 

Where  the  contract  is  void  there  must  be  a  finding  of  the 
value  of  the  work  performed  and  of  the  materials  fur- 
nished.    (Booth  V.  Pendola,  88  Cal.  36,  41,  25  P.  1101.) 

Where  it  is  sought  to  subject  more  land  than  that  cov- 
ered by  the  building  or  structure  to  the  lien,  there  must  be 
a  finding  based  upon  proper  allegations  in  the  complaint  to 
show  that  such  additional  land  is  necessary  for  the  conven- 
ient use  and  occupation  of  the  building  or  structure.  (Wil- 
lamette etc.  Co.  V,  Kremer,  94  Cal.  205,  29  P.  633;  Green  v. 
Chandler,  54  Cal.  626;  Dusy  v.  Prudom,  95  Cal.  646,  30  P. 
798;  see  chap.  VI,  sec.  126,  supra.) 

Where  the  priority  of  different  liens  claimed  upon  the 
same  property  is  an  issue,  there  must  be  a  finding  upon 
that  issue  and  also  upon  the  question  of  notice,  if  that  also 
be  in  issue.  (Root  v.  Bryant,  57  Cal.  48;  Bewick  v.  Muir, 
supra.) 

The  same  rule  applies  to  the  issue  of  fraud.  (Bewick  v. 
Muir,  supra.) 
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Facte  not  neoeeeary  to  be  found. 

See,  449.  In  an  action  by  an  assignee  to  foreclose  a 
lien  for  materials,  it  is  not  necessary  to  support  the  judg- 
ment for  the  plaintiff  that  the  findings  should  show  that  the 
assignment  of  the  claim  on  which  the  lien  is  based  was  in 
writing.  (Patent  Brick  Co.  v.  Moore,  75  Cal.  205,  16  P.  890. 
See  sec.  383,  supra.) 

Where  facts  are  admitted  by  the  pleadings,  no  issue  is 
raised  and  no  finding  thereon  is  necessary.  (Orlandi  v. 
Gray,  125  Cal.  372,  58  P.  15.) 

And  in  such  case  if  there  be  a  finding,  it  may  be  treated 
as  surplusage.  (West  Coast  L.  Co.  v.  Apfield,  86  Cal.  335, 
24  P.  993,  s.  c.  22  P.  231.) 

The  attorney's  fee  is  fixed  by  the  court,  irrespective  of  any 
averment  in  the  complaint,  and  no  finding  as  to  the  amount 
of  such  fee  is  necessary.  (Clancy  v.  Plover,  107  Cal.  272, 
40  P.  394;  see  sec.  400,  supra,) 

Findini^e  outside  of   leeuee  and  not   supported 

by  evidence. 

Sec.  443.  A  finding  outside  of  the  issues  made  by  the 
pleadings  will  not  support  a  judgment  where  such  finding 
is  material  to  support  a  cause  of  action.  (Rosekranz  v. 
Wagner,  62  Cal.  151;  Reed  v.  Norton,  99  Cal.  617,  34  P.  333; 
Lothian  r.  Wood,  55  Cal.  159.) 

Where,  however,  the  complaint  did  not  allege  that  any 
money  was  due  the  contractor,  but  the  answer  presented 
that  issue,  and  the  court  found  thereon,  a  judgment  consist- 
ent with  the  case  as  presented  may  be  given  as  provided  by 
section  580  of  the  C.C.P.  (O'Donnell  v.  Kramer,  65  Cal. 
353,  4  P.  204.) 

A  finding  without  any  evidence  to  sustain  it,  will  not  sup- 
port a  judgment  based  thereon.  (Griffith  v,  Happersberger, 
86  Cal.  605,  25  P.  137,  487;  W^ashburn  v.  Kahler,  97  Cal. 
58,  31  P.  741;  Roebling  Sons  Co.  v.  Bear  Valley  etc.  Co.,  99 
Cal.  448,  34  P.  80.) 

Liens  of  Mechanics  29 
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A  complaint  which  proceeds  on  the  theory  that  there 
was  no  valid  written  contract  for  the  erection  of  the  build- 
ing, but  that  plaintiffs  dealt  directly  with  the  owner  of  the 
building,  and  that  he  is  liable  for  the  whole  of  their  claims, 
will  not  warrant  a  judgment  based  upon  findings  that  there 
was  such  a  contract  and  that  plaintiffs  dealt  directly  with  the 
contractor  and  not  with  the  owner.  (Reed  v.  Norton,  90Cal. 
590,  27  P.  426,  s.  c.  26  P.  767.) 

Effect  of  failure  to  find. 
Sec.  444.     A  materialman  is   entitled  to  recover  only 

ft* 

for  the  material  furnished  between  the  dates  stated  in  his 
claim  of  lien,  and  where  there  is  no  finding  as  to  the  quantity 
furnished  between  those  dates,  a  new  trial  is  necessary. 
(Goss  V.  Strelitz,  54  Cal.  640.) 

If  there  is  no  finding  that  the  materials  furnished  for  the 
working  of  a  mining  claim  were  used  in  the  work  done  on 
the  mine,  there  can  be  no  lien  therefor. 

Failure  to  find  upon  issues  the  facts  of  which  are  admitted 
by  the  pleadings,  is  harmless.  A  finding  in  such  case  is 
not  necessary.     (Orlandi  v.  Gray,  125  Cal.  372,  58  P.  15.) 

Where,  however,  an  issue  is  raised,  there  must  be  a  find- 
ing on  such  issue.   (Bewick  v.  Muir,  83  Cal.  368,  23  P.  389.) 

But  where  an  issue  is  raised  by  the  averments  of  the 
answer,  and  no  evidence  is  offered  in  support  of  the  aver- 
ment, no  finding  on  such  issue  is  necessary.  (Marchant  v. 
Hayes,  117  Cal.  669,  49  P.  840.) 

See  Washburn  v.  Kahler,  97  Cal.  58,  31  P.  741,  where 
failure  to  find  upon  issue  of  estoppel  was  held  not  to  be 
error. 

Judi^ment  generally. 

Sec.  44tS.  After  the  consolidation  of  several  separate 
actions  for  the  foreclosure  of  liens  as  provided  in  section 
1195  of  the  C.C.P.,  the  actions  should  be  treated  as  a  single 
action  and  a  single  judgment  should  be  entered  directing  a 
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sale  of  the  property  affected  by  the  lieDS  and  the  applica- 
tion of  the  proceeds  to  the  satisfaction  of  the  amounts  due 
the  respective  lienors.  (Willamette  etc.  Co.  v.  College  Co.,  94 
CaL  229,  29  P.  629;  Marble  Lime  Co.  v.  Hotel  Co.,  96  Cal. 
332,  31  P.  164.) 

But  error  in  this  respect  is  not  in  itself  sufficient  cause 
for  reversal.  (Willamette  etc.  Co.  v.  College  Co.;  Marble 
Lime  Co.  v.  Hotel,  supra,) 

A  judgment  against  the  contractors  to  whom  the  mate- 
rials were  furnished  is  not  necessary  to  support  the  lien  of 
materialman  though  the  contractors  are  made  parties 
defendant  and  no  judgment  is  taken  against  them.  (Russ 
L.  Co.  V.  Garrettson,  87  Cal.  589,  25  P.  747.) 

A  judgment  is  not  unintelligible  because  it  is  not  stated 
therein  which  of  several  defendants  shall  pay  the  amount 
found  due  plaintiffs,  where  the  judgment  simply  decrees  a 
lien  upon  the  property.     (Neihaus  v.  Morgan,  45  P.  255.) 

Where  a  lien  had  expired  before  the  commencement  of 
the  action  to  foreclose  it,  and  judgment  of  foreclosure  was 
taken  by  default,  it  is  not  error  for  the  court  of  its  own 
motion,  on  the  day  following  the  rendition  of  the  judgment 
to  modify  the  judgment  to  a  money  judgment  only.  (Lacore 
V.  Leonard,  45  Cal.  394.) 

The  court  may  properly  set  aside  a  judgment  entered 
upon  the  verdict  of  a  jury  in  an  equity  case,  where  it  appears 
that  it  had  been  inadvertently  entered  by  the  clerk,  with- 
out judicial  sanction,  when  other  issues  of  fact  remained  to 
be  determined  by  the  court,  and  the  court  may  proceed 
with  the  trial  of  such  issues,  and  may  adopt  the  advisory 
verdict  of  the  jury  upon  the  special  matter  therein  involved, 
make  findings  as  to  the  other  issues  and  have  a  new  judg- 
ment entered.     (Cummings  v.  Ross,  90  Cal.  68,  27  P.  62.) 
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The  same. 

See.  446.  Where  several  fictitious  persons  were  named 
as  defendants,  but  were  not  served  and  did  not  appear,  and 
no  objection  was  made  to  proceeding  with  the  trial  of  the 
cause,  the  court  is  authorized  under  section  579  of  the 
C.C.P.  to  render  judgment  against  the  owner,  without  deter- 
mining the  liability  of  the  other  defendants.  (Kelley  v. 
Plover,  103  Cal.  35,  36  P.  1020.) 

A  judgment  for  work  and  labor  performed  may  be  made 
payable  in  gold  coin,  if  there  is  a  promise  to  pay  in  gold 
coin.     (Bradbury  v.  Cronise,  46  Cal.  287.) 

The  failure  of  the  judgment  to  adjudge  that  at  the  com- 
mencement of  the  action  the  land  belonged  to  the  person 
who  caused  the  building  to  be  constructed,  or  that  it  was 
erected  with  his  knowledge,  does  not  render  the  judgment 
erroneous  when  it  is  alleged  and  found  that  the  defendant 
at  whose  instance  the  building  was  erected  was  at  all  times 
mentioned  the  owner  and  entitled  to  the  possession  of  the 
property,  and  that  the  interests  of  the  other  defendants  who 
claimed  to  have  some  interest  therein  were  subsequent  to 
the  plaintiff 's  lien.  (Dusy  v.  Prudom,  95  Cal.  646,  30  P.  798.) 

Where  several  liens  are  upon  the  same  mining  claim  and 
the  several  lien-claimants  are  joined  in  one  action  to 
foreclose  their  several  liens,  the  court  can  adjust  the  rights 
of  the  parties  by  its  decree.  (Malone  v.  Big  Flat  etc.  Co., 
76  Cal.  578,  18  P.  772;  Bewick  v.  Muir,  83  Cal.  368,  23  P. 
389.) 

The  nature  of  the  interest  to  be  sold  under  a  decree  of 
sale  is  sufficiently  ascertained  by  a  lease,  which  is  referred 
to  and  described  in  the.  decree.  (Gaskill  v  .  Moore,  4  Cal. 
233.) 

Judil^inent*    Extent  of  land  snbject  to  lien.    How 

determined* 
Sec.  447.      Section  1185   of   the   C.C.P.  provides   that 
*'The  land  upon  which  any  building,  improvement,  well  or 
structure  is  constructed,  together  with  a  convenient  space 
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about  the  same,  or  so  much  as  may  be  required  for  the  con- 
venient use  and  occupation  thereof,  to  be  determined  by 
the  court  on  rendering  judgment,  is  also  subject  to  the 
lien,"  etc. 

For  this  section  in  full,  amendments  thereto  and  notes 
thereon,  see  sec.  8,  supra;  the  clause  "to  be  determined  by 
the  court  on  rendering  judgment,"  was  added  to  this  sec- 
tion by  the  amendment  of  1873-4.     See  notes  referred  to. 

Where  the  decree  described  the  land  around  the  building 
on  which  a  lien  was  claimed  in  these  words  "with  such  con- 
venient space  of  land  around  the  same  (building)  as  may  be 
required  for  the  convenient  use  and  occupation  thereof,"  it 
is  doubtful  whether  the  purchaser  at  the  foreclosure  sale 
would  acquire  any  land  beyond  that  covered  by  the  build- 
ing.    (Tibbetts  v.  Moore,  23  Cal.  208.) 

So,  where  the  court  fails  to  define  the  exact  amount  or 
extent  of  land  necessary  for  the  building,  the  decree  is  not 
invalidated,  though  it  may  be  that  the  purchaser  would 
acquire  no  more  land  than  that  covered  by  the  building. 
(Sidlinger  v.  Kerkow,  82  Cal.  42,  22  P.  932;  Tibbetts  v. 
Moore,  supra,) 

The  land  upon  which  the  building  is  constructed  is  neces- 
sarily subject  to  the  lien  (Sachse  v.  Auburn,  95  Cal.  650,  30 
P.  800,  sec.  1185  C.C.P.),  to  the  extent  of  the  owner's  inter- 
est therein,  but  if  the  plaintiff  would  claim  that  more  than 
that  is  required  for  the  convenient  use  and  occupation  of 
the  building,  he  must  make  appropriate  averments  therefor, 
and  the  amount  of  land  thus  to  be  made  subject  to  the  lien 
can  be  determined  by  the  court  only  when  such  issue  is  pre- 
sented by  the  pleadings.  (Willamette  etc.  Co.  v.  Kremer, 
94  Cal.  205,  29  P.  63;^;  Green  v.  Chandler,  54  Cal.  626.) 

A  judgment  need  not  adjudge  that  the  land  directed  to  be 
sold  is  all  necessary  for  the  convenient  use  and  occupation 
of  the  building,  where  the  compliunt  alleges  that  all  of  the 
land  is  necessary  for  such  purpose  and  the  court  finds  such 
allegation  to  be  true.  (L)usy  v.  Prudom,  i)5  Cal.  646,  30 
P.  798.) 
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And  in  the  absence  of  evidence  as  to  the  size  of  the  lot,  it 
will  be  presumed  upon  appeal  in  support  of  the  judgment 
where  there  are  proper  allegations  in  the  complaint  upon 
which  no  issue  is  raised  by  the  answer,  that  the  whole  of 
the  lot  described  is  necessary  for  the  convenient  use  and 
occupation  of  the  building.  (Ward  v.  Crane,  118  Cal.  676, 
50  P.  83f^.) 


Deficiency  judi^ment* 

Sec.  448.  The  amendment  of  1873-4  to  section  11 94  of 
the  C.C.P.,  added  this  clause: 

*'And  whenever,  in  the  sale  of  the  i)roperty  subject  to  the 
lien,  there  is  a  deficiency  of  proceeds,  judgment  may  be 
docketed  for  the  deficiency  in  like  manner  and  with  like 
effect  as  in  actions  for  the  foreclosure  of  mortgages." 

(For  this  section  in  full,  amendments  thereto  and  notes 
thereon,  see  sec.  12,  stipra;  section  726  of  the  C.C.P.  pro- 
vides for  entering  the  deficiency  judgment  in  suits  for  the 
foreclosure  of  mortgages.) 

In  an  action  to  foreclose  a  lien  upon  a  structure  in  favor 
of  laborers  or  materialmen  to  which  the  contractor  and  the 
owner  are  parties  defendant,  where  a  personal  action  against 
the  owner  is  united  with  a  suit  against  the  owner,  the  judg- 
ment may  direct  that  any  deficiency  arising  from  the  sale 
of  the  property  shall  be  docketed  against  the  contractor. 
^  (Powder  Co.  i\  Flume  Co.,  78  Cal.  193,  20  P.  419.) 

A  materialman  or  mechanic  mav  maintain  an  action  to 
subject  the  unpaid  portion  of  the  contract  price  to  the  pay- 
ment of  his  claim  without  seeking  to  enforce  the  lien 
against  the  building,  and  in  such  action  may  obtain  a  judg- 
ment for  any  delioiency  there  may  be  against  the  person  to 
whom  the  materials  were  furnished  or  for  whom  the  work 
was  done.  (Bates  v.  Santa  Barbara  Co.,  90  Cal.  513,  27  P. 
43S.) 
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A  lien-claimant  is  not  entitled  to  a  deficiency  judgment 
against  the  owner  even  if  the  original  contract  is  void  for 
want  of  record.  (Madera  Flume  Co.  v.  Kendall,  120  Cal. 
182,  52  P.  304.) 

It  is  necessary  that  the  court  should  ascertain  and  deter- 
mine the  amount  for  which  the  person  personally  liable  to 
the  plaintiff,  is  liable  to  the  plaintiff,  in  order  that,  when 
after  sale  of  the  property  the  return  of  the  sheriff  comes  in, 
it  may  be  seen  whether  there  is  a  deficiency  in  the  proceeds 
of  the  sale.     (Ilines  v.  Miller,  59  P.  142.) 

Under  the  above  provisions  of  section  1194,  there  can  be 
no  deficiencj^  judgment  docketed  until  after  a  sale  by  the 
sheriff  and  his  return  showing  a  deficiency  of  proceeds. 
(Hines  v.  Miller,  supra.) 

Personal  judi^inent* 

Sec.  449.  A  contractor  whose  contract  is  void  is  not 
entitled  to  a  lien  for  the  value  of  his  work  done  thereunder. 
(Sec.  1183  C.C.P.)  He  can  only  recover  a  personal  judgment 
against  the  owner  for  the  value  of  the  work  done  as  upon  an 
implied  contract.     (Morris  v.  Wilson,  97  Cal.  644,  32  P.  801.) 

The  owner  is  not  personally  liable  for  the  debts  of  the 
contractor  and  is  not  under  obligation  to  pay  his  material- 
men or  laborers.  (Adams  i'.  Burbank,  103  Cal.  646,  37  P. 
640;  see  chap.  XIV,  sec.  364,  supra,) 

The  owner  is  personally  liable  solely  to  the  contractor 
and  his  liability  to  any  other  person  is  only  such  as  may  be 
fastened  upon  him  under  the  lien  law.  (See  chap.  XIV, 
sec.  361,  supra.) 

No  lien-claimant,  in  case  of  a  void    original  contract,  is 

entitled   to    a    deficiency   judgment    against    the    owner. 

(Madera  etc.  Co.  v.  Kendall,  120  Cal.  182,  52  P.    304;  Santa 

Clara  etc.  Co.  v.  Williams,  31  P.  1128.) 

And  it  follows  that  where  there  is  no  personal  liability  on 
the  part  of  the  owner,  a  personal  judgment  cannot  be 
entered  against  him.  (Phelps  ?;.  Mining  Co.,  49  Cal.  336; 
Barber  v.  Reynolds,  44  Cal.  519.) 
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But  where  the  claim  of  lien  is  insufficient  the  claimant 
is  entitled  to  a  personal  judgment  for  the  amount  due  him 
against  the  contractor,  or  the  person  for  whom  he  furnished 
labor  or  material,  and  it  is  error  to  grant  a  non-suit. 
(Ascha  V.  Fitch,  46  P.  298;  see  as  to  jurisdiction,  sec.  365, 
supra.) 

Creditors  of  the  contractor  who  have  no  lien  upon  the 
building  and  premises  of  the  owner,  are  entitled  only  to  a 
money  judgment  against  the  contractor,  and  are  not  entitled 
to  a  judgment  providing  that  the  remainder  of  the  fund 
due  from  the  owner  to  the  contractor  after  the  payment  of 
the  liens,  shall  be  distributed  between  them.  (Kennedy- 
Shaw  L.  Co.  V.  Priet,  113  Cal.  291,  45  P.  336;  s.  c.  115  Cal. 
98,  47  P.  109;  Kennedy-Shaw  L.  Co.  v.  Dusenbery,  116 
Cal.  124,  46  P.  1008.) 

A  personal  judgment  against  the  contractor  is  not  neces- 
sary to  support  the  lien.  (Russ  L.  Co.  v.  Garrettson,  87 
Cal.  589,  25  P.  747;  YAncy  v,  Norton,  94  Cal.  558,  29  P. 
1111;  nor  against  the  owner.  Chamber  v.  Gottschalk,  81  Cal. 
641,  647,  22  P.  860.) 

Where  one  of  several  plaintiffs  in  a  consolidated  action 
is  non-suited  at  the  instance  of  the  owner,  such  plaintiff  is 
still  a  party  to  the  action  and  may  have  judgment  against 
the  contractor  who  has  defaulted.  (Kennedy-Shaw  L.  Co. 
v.  Dusenbery,  supra.) 

An  action  to  enforce  a  mechanic's  lien  is  in  the  nature  of 
a  proceeding  in  rerriy  in  which  no  personal  judgment  can 
be  recovered  against  the  estate  of  the  deceased  owner  pay- 
able in  due  course  of  administration.  (Booth  V,  Pendola, 
88  Cal.  36,  25  P.  1101.) 

Where  a  lien  had  expired  before  the  commencement  of 
the  action  to  foreclose  it,  and  judgment  of  foreclosure  was 
taken  by  default,  it  is  not  error  for  the  court,  of  its  own 
motion,  on  the  day  following  the  rendition  of  judgment,  to 
modify  the  judgment  to  a  money  judgment  only.  (Lacore 
V,  Leonard,  45  Cal.  394.) 
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Judi^ment*    Rank  of  liens*    The  statute. 

Sec.  4«SO.     Section  1194  of  the  C.C.P.  provides: 
"In    every   case   in   which   different  liens  are    asserted 
against  any  property,    the   court  in   the   judgment   must 
declare  the  rank  of  each  lien,   or   class   of  liens  [73-4,  85] 
which  shall  be  in  the  following  order,  viz: 

1.  All  persons  performing  manual  labor  in,  on  or  about 
the  same; 

2.  Persons  furnishing  materials; 

3.  Subcontractors ; 

4.  Original  contractors.     [73-4,  85] 

And  the  proceeds  of  the  sale  of  the  propei^ty  must  be 
applied  to  each  lien  or  class  of  liens  in  the  order  of  its 
rank,"  etc. 

(For  section  1194  in  full,  amendments  thereto  and  notes 
thereon,  see  sec.  12,  supra.) 


Judi^ment*    Rank  of  liens*    Tlie  decisions* 

See.  4SI.  By  the  provisions  of  section  1194  of  the 
C.C.P.  quoted  in  the  next  preceding  section  of  this  chapter, 
it  is  made  the  duty  of  the  court  to  determine,  in  its  judg- 
ment, the  rank  of  each  lien,  or  class  of  liens,  in  the  order 
of  the  rank  there  slated. 

It  is  error  for  the  court  to  refuse  to  distribute  the  pro- 
ceeds as  between  different  claimants  and  classes  pro  rata 
in  conformity  with  the  statute.  (Moxley  v.  Shepard,  3  Cal. 
64.) 

The  statute  places  all  lien-claimants  belonging  to  the 
same  class  upon  the  same  equality.  (See  Perry  v.  Brainard, 
8  P.  882.)  This  rule,  however,  would  not  apply  where  some  of 
the  mechanics  began  their  work  before  a  mortgage  was 
executed  by  the  owner  of  the  property;  and  some  after- 
wards. In  such  case,  the  first  lien-holders  would  have 
priority  over  the  mortgage  while  the  latter  would  not. 
The  first  class  would   be  paid  in  full  before  the  mortgage; 
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then  the  mortgage;  then  the  last  class,  each  lien-holder 
having  equal  claims  with  the  others  of  his  class.  (Crowell 
V.  Gilmore,  18Cal.  370;  Barber  v.  Reynolds,  44  Cal.  519, 
634.) 

Section  1194  of  the  C.C.P.  applies  only  to  cases  where 
**different  liens  are  asserted  against  any  property."  In 
other  words,  the  right  of  lien-claimants  must  have  ripened 
into  a  lien.  It  does  not,  therefore,  apply  to  the  notice 
which  maj'  be  served  upon  the  owner  under  the  provisions 
of  section  1184  of  the  C.C.P.,  unless  claims  of  lien  are  sub- 
sequently .  filed  for  the  demand  set  forth  in  the  notice 
(Wanka  v.  Klock,  Superior  Court  of  L.  A.  Co.,  1896,  Judge 
Shaw;  Orange  County  v.  Griffith,  Id.,  1897.) 

A  subcontractor  may  include  in  his  claim  the  value  of  the 
work  done  by  his  employees  upon  the  building.  Such 
employees  are  also  entitled  to  file  liens  for  such  labor  but 
where  both  the  subcontractor  and  his  employees  file  claims 
for  the  same  labor,  a  court  of  equity  should  render  judg- 
ment in  favor  of  each  according  to  the  amount  which  it 
should  determine  each  was  entitled  to  receive.  (Macomber 
V,  Bigelow,  58  P.  312.) 


Attorney's  fee,  (generally* 

Sec.  4S3.  Section  1195  of  the  C.C.P.,  inter  alia,  pro- 
vides that : 

**  The  court  must  also  allow,  as  a  part  of  the  costs  *  •  * 
reasonable  attorneys'  fees  in  the  Superior  and  Supreme 
Courts,  such  costs  and  attorneys'  fees  to  be  allowed  to  each 
lien-claimant  whose  lien  is  established,  whether  he  be 
plaintiff  or  defendant,  or  whether  they  all  join  in  one  action 
or  separate  actions  are  consolidated." 

Under  this  section,  to  entitle  the  claimant  to  attorney's 
fee,  he  must  **establish"  his  lien.  If  he  fails  to  do  this,  he 
is  not  entitled  to  be  allowed  attorney's  fee.  (Pacific  etc.  Co. 
V.  Fisher,  106  Cal.  224,  39  P.  758.) 
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A  reasonable  attorney's  fee,  though  not  a  part  of  the 
costs,  is  a  necessary  incident  to  a  judgment  for  plaintiff  in 
an  action  to  forclose  a  mechanic's  lien.  (Rapp  v.  Spring 
Valley  etc.  Co.,  74  Cal.  532,  16  P.  325.) 

It  is  not  a  part  of  the  costs  but  an  incident  to  the  fore- 
closure of  the  lien.  (Mclntyre  v,  Trautner,  78  Cal.  449,  21 
P.  15;  Lumber  Co.  v.  Neal,  94  Cal.  192,  29  P.  622;  Mulcahy 
V.  Buckley,  100  Cal,  484,  35  P.  144.) 

The  amount  of  the  fee  is  to  be  fixed  by  the  court.  It  is 
not  necessary  to  the  allowance  of  the  fee  that  the  plaintiff 
should  have  actually  paid  or  expressly  agreed  to  pay  one  to 
his  attorney;  an  implied  agreement  is  sufficient.  (Rapp  v. 
Spring  Valley  etc.  Co.,  supra.) 

The  amount  of  the  fee  is  to  be  fixed  by  the  court.  (Pacific 
etc.  Co.  V.  Fisher,  supra;  Clancy  v.  Plover,  107  Cal.  272,  40 
P.  394.) 

And  will  not  be  set  aside  unless  clearly  unreasonable. 
(Stimson  Mill    Co.  v,  Riley,  42  P.  1072.) 

It  is  not  necessary  to  aver  in  the  complaint  what  was 
paid  by  plaintiff  for  filing  and  recording  claim  of  lien,  or 
what  sum  would  be  a  reasonable  attorney's  fee  in  the 
Superior  and  Supreme  Courts.     (Mulcahy  v.  Plover,  supra.) 

The  amount  of  the  fee  is  fixed  by  the  court  irrespective 
of  any  averment  in  the  complaint,  and  the  court  may  allow 
a  fee  in  excess  of  the  amount  designated  in  the  complaint. 
(Pacific  etc.  Co.  v.  Fisher,  supra,  overruling  Skym  v.  Weske 
Con.  Co.,  47  P.  116.) 

An  allegation  relative  to  the  attorney's  fee  is  unnecessary 
and  does  not  bind  the  party  making  it  and  no  issue  is 
raised.     (Clancy  v.  Plover,  supra.) 

In  a  consolidated  action  to  foreclose  several  liens,  attor- 
nevs'  fees  of  one  hundred  dollars  each,  were  allowed  to  two 
claimants  who  had  separate  attorneys  and  who  filed  sepa- 
rate complaints  and  were  adjudged  $293.23  and  $107.64 
respectively.  The  other  eight  plaintiffs  had  other  attorneys 
and  joined  in  a  complaint  on  claims  aggregating  $663.02 
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and  were  allowed  one  hundred  dollars  attorneys*  fees,  to  be 
apportioned  ratably  according  to  the  several  judgments. 
The  trial  was  of  considerable  length  and  it  was  held  that 
the  allowance  of  attorneys'  fees  was  not  excessive. 
(Sweeney  r.  Meyer,  124  Cal.  512,  57  P.  479.) 

Attorney's  fee  in  excess  of  the  contract  price* 

Sec,  4«S3.  In  an  action  against  the  owner  of  the  build- 
ing and  the  contractor  to  foreclose  mechanics*  liens,  the 
action  of  the  contractor  in  permitting  his  default  to  be 
entered,  is  in  effect  an  admission  that  the  plaintiffs  are 
entitled  to  the  money,  and  where  the  owner  of  the  building 
retains  the  balance  of  the  twenty-five  per  cent,  due  the  con- 
tractor in  his  hands,  and  apparently  without  cause  or  right 
raises  a  contest  on  every  point  and  fights  the  case  to  the 
end,  his  liability  is  not  limited  to  the  amount  due  the  con- 
tractor, but  costs  and  counsel  fees  are  properly  allowed  and 
made  payable  out  of  the  proceeds  of  the  property  ordered 
to  be  sold  to  satisfy  the  liens.  (DeCamp  L.  Co.  v.  Tolhurst, 
99  Cal.  632,  34  P.  438.) 

But  where  the  owner  pays  the  amount  due  to  the  con- 
tractor on  the  contract  into  court  for  the  use  and  benefit  of 
lien-claimants,  this  amount  is  the  limit  of  his  liability 
and  lien-claimants  are  not  entitled  to  costs  or  attorneys' 
fees  against  him.  (Kelch  v.  Tally,  Superior  Court  L.  A.  Co., 
1898,  Judge  Shaw.) 

Wlien   lien-claimant  not   entitled  to    attorney's 

fee. 

St'C.  454.  Section  1195  of  the  CC.P.  was  intended  to 
give  counsel  fees  to  lien-claimants  only  when  they  suc- 
ceeded in  foreclosing  their  liens.  If  they  finally  fail,  they 
are  not  entitled  to  such  fees.  (Mclntyre  v.  Trautner,  78 
Cal.  449,  21  P.  15.) 

A  materialman  or  mechanic  may  maintain  an  action  to 
subject  the  unpaid    portion   of   the    contract  price  in   the 
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hands  of  the  owner  tp  the  payment  of  his  claim  without 
seeking  to  enforce  his  lien  against  the  building,  but  in  such 
action  he  is  not  entitled  to  recover  for  any  attorney's  fee,  or 
for  expenses  incurred  by  him  in  filing  a  notice  of  lien 
against  the  building.  Under  section  1195  of  the  C.C.P., 
such  items  are  only  recoverable  in  actions  to  enforce  liens. 
(Bates  V.  Santa  Barbara  Co.,  90  Cal.  544,  27  P.  438.) 

A  contractor  who  has  entered  into  a  written  contract  with 
the  owner  of  the  land  for  the  construction  of  a  building 
thereon  for  an  amount  in  excess  of  one  thousand  dollars, 
but  who  fails  to  have  the  contract  therefor  recorded,  is  not 
entitled  to  a  lien  for  the  value  of  the  work  done  thereunder. 
He  can  only  recover  a  personal  judgment  against  the  owner 
for  the  value  of  the  work  as  upon  an  implied  contract,  with- 
out any  allowance  for  counsel  fees  or  expenses  of  preparing 
and  recording  a  mechanic's  lien.  (Morris  v.  Wilson,  97 
Cal.  644,  32  P.  801;  Central  etc.  Co.  v.  Center,  107  Cal.  193, 
40  P.  334.) 

So  where  the  lien-claimant  fails  to  show  that  he  filed  any 
claim  of  lien,  he  cannot  enforce  his  lien,  and  it  is  error  for 
the  court  to  allow  him  counsel  fees  or  any  amount  for  filing 
his  claim  of  lien.  (Pacific  etc.  Co.  v.  Fisher,  106  Cal.  224, 
39  P.  758.) 

The  lien-claimant  is  not  entitled  to  recover  anything  for 
an  attorney's  fee  paid  for  preparing  his  claim  of  lien. 
(Mulcahy  v.  Buckley,  100  Cal.  484,  35  P.  144.) 

Attorney's  fee  upon  appeal. 

Sec.  4SS.  Where  an  appeal  is  dismissed  in  the  Supreme 
Court,  the  court  below  will  be  directed  to  allow  as  addi- 
tional costs  in  the  case,  a  reasonable  attorney's  fee  for  the 
services  of  the  attorney  for  the  respondent  (claimant)  in  the 
Supreme  Court.  (Smith  v.  Solomon,  84  Cal.  537,  24  P.  286.) 

Where  the  judgment  in  favor  of  the  claimant  is  modified 
on  appeal,  the  Superior  Court  upon  return  of  the  remit- 
titur, has  power  to  allow  the  claimant  a  reasonable  attorney's 
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fee  for  services  in  the  Supreme  Court  notwithstanding  rule 
24  of  that  court  provides  for  costs  to  be  awarded  to  the 
appellant  in  cases  where  the  judgment  is  modified.  (Lum- 
ber Co.  V.  Neal,  94  Cal.  192,  29  P.  622.) 

The  Superior  Court  has  the  power  to  allow  attorney's  fee 
for  service  in  the  Supreme  Court.  (Pacific  etc.  Co.  v. 
Fisher,  106  Cal.  224,  39  P.  758;  West  Coast  L.  Co.  v.  New- 
kirk,  80  Cal.  275,  22  P.  2  >1.) 

Upon  affirmance  of  an  appeal  from  a  judgment  enforc- 
ing a  mechanic's  lien,  the  Supreme  Court  will  not  make  any 
directions  to  the  lower  court  respecting  the  allowance  of  an 
attorney's  fee  for  defending  the  appeal.  Under  section  1195 
of  the  C.C.P.  that  matter  rests  exclusively  w^ith  the  trial 
court.  (San  Joaquin  L.  Co.  v.  Welton,  J 15  Cal.  1,  46  P. 
1057;  Evans  v.  Judson,  120  Cal.  282,  52  P.  585;  Lumber  Co. 
V,  Neal,  supra.) 

Such  direction  however  was  made  in  Harlan  v.  StuflBie- 
beem,  87  Cal.  508,  513,  25  P.  686. 

A  claimant  of  a  mechanic's  lien  is  entitled  upon  the 
affirmance  upon  appeal  of  a  judgment  in  his  favor,  to  a 
reasonable  sum  for  attorney's  fee  in  the  appellate  court. 
(Clark  V,  Taylor,  91  Cal.  552,  27  P.  860.) 

But  the  plaintiff  is  not  entitled  to  recover  an  attorney's 
fee  for  services  rendered  upon  appeal  to  the  Supreme  Court 
in  which  he  is  successful,  when  on  a  re-trial  final  judgment 
is  rendered  against  him  on  the  merits.  (Mclntyre  v. 
Trautner,  78  Cal.  449,  21  P.  15.) 

The  discretion  of  the  trial  judge  in  fixing  the  amount  of 
attorneys'  fees  and  apportioning  the  amount  between  the 
respective  claimants  of  liens,  wall  not  be  disturbed  upon 
appeal  when  there  is  no  abuse  of  discretion.  (Sweeney  v. 
Mever,  124  Cal.  512,  57  P.  479.) 
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Interest  on  demand. 

Sec.  4«S6.  Interest  may  be  allowed  upon  the  liens  of 
claimants  up  to  the  time  of  entering  judgment  upon  the 
principal  sum  found  due  from  the  date  of  payment,  where 
the  contract  prescribed  the  time  of  payment;  and  where  na 
time  for  payment  is  provided,  interest  may  be  allowed  from 
the  time  of  tiling  a  complaint  to  foreclose  the  lien.  ( Pacific 
etc.  Co.  V.  Fisher,  106  Cal.  224,  39  P.  758;  see  sec.  3287, 
Civil  Code.) 

But  in  an  action  of  quantum  meruit,  where  the  amount, 
charactej*  and  value  of  the  labor  and  material  can  only  be 
established  by  evidence,  interest  cannot  be  allowed  prior  to 
the  decision  of  the  case.)  Macomber  v.  Bigelow,  123  Cal. 
532,  5r,  P.  449;  s.  c.  58  P.  312.) 

Interest  on  respective  payments  under  a  building  con- 
tract  should  be  allowed  .  from  the  time  they  are  due. 
(Knowles  v.  Baldwin,  57  P.  988.) 

For  the  right  to  interest  on  claims  as  against  a  subse- 
quent mortgage,  see  Gamble  v.  VoU,  15  Cal.  508. 

Coets* 

Sec.  4«S7.     Where  one  of  several  plaintiffs  is  nonsuited 

in  a  consolidated  action,  the  owner  is  entitled  to  judgment 

against   him  for  costs.     (Kennedy   etc.  Co.  v.   Dusenbery, 

116  Cal.  124,  47  P.  1008.) 

Orders  given  by  the  contractor  upon  the  owner  in  favor 
of  laborers  operate  as  an  assignment  by  the  contractor  of 
his  demand  pro  tantOy  arid  if  the  owner  refuse  to  pay  the 
orders  when  he  is  indebted  to  the  contractor  in  excess  of 
the  amount  of  the  orders,  the  owner  should  not  be  per- 
mitted to  recover  from  or  offset  against  the  contractor,  the 
costs  and  expenses  incurred  by  reason  of  his  refusal. 
(Adams  v.  Burbank,  10:^  Cal.  646,  37  P.  640.) 

In  an  action  to  foreclose  liens  of  materialmen  and  sub- 
contractors in  the  city  and  county  of  San  Francisco,  the 
plaintiffs  as  the  prevailing  parties  are  entitled  to  recover 
as  costs  the  percentage  on  the  amount  recovered,  fixed  by 
the  act  of  Februarv  9,  1866.  (Golden  Gate  etc.  Co.  v. 
Sahrbacher,  105  Cal.  114,  38  P.  635.) 
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Execution  and  sale. 

Sec.  458«  Where  the  action  is  to  foreclose  a  mechanic's 
lien  upon  the  property  of  the  owner,  plaintiff  may  recover 
the  costs  of  filing  the  lien  and  attorney's  fees  which  can 
not  be  recovered  in  a  personal  action,  and  there  is  no  mode 
of  enforcing  the  judgment  other  than  by  a  sale  of  the 
property  and  docketing  a  deficiency  judgment  against  the 
defendant  who  may  be  liable  therefor,  and  no  execution  as 
upon  a  mere  personal  judgment  can  be  issued,  unless  by 
direction  of  the  court  upon  a  showing  that  the  property 
upon  which  the  lien  was  adjudged,  is  no  longer  available. 
(Central  etc.  Co.  v.  Center,  107  Cal.  193,  40  P.  334.) 

Upon  the  foreclosure  of  liens  upon  the  land  of  the  lessor, 
it  is  not  required  first  to  sell  the  leasehold  interest  before 
selling  the  land  where  the  term  has  expired,  and  there  is 
nothing  in  the  record  to  show  that  the  lease  was  renewed. 
(Evans  v.  Judson,  120  Cal.  282,  52  P.  585.) 

Redemption* 

Sec.  459.  Where  a  mechanic's  lien  attached  on 
certain  premises  January  18,  1856,  and  a  mortgage  was 
placed  on  the  same  property  February  21,  1856,  and  a  suit 
was  brought  subsequent  to  the  execution  and  record  of  the 
mortgage  to  enforce  the  mechanic's  lien,  in  which  suit  the 
mortgagees  were  not  made  parties,  and  under  the  decree 
rendered  in  such  suit  a  sale  was  made,  and  after  the  expira- 
tion of  six  months,  no  redemption  being  had,  a  deed  was 
executed  to  the  assignee  of  the  sheriff's  certificate,  it  was 
held  that  the  right  of  the  mortgagees  to  redeem  the 
premises,  by  paying  off  the  incumbrance  of  the  mechanic's 
lien,  was  not  affected  by  the  decree  and  the  proceedings 
thereunder,  and  that  the  purchaser  of  the  premises  upon  a 
decree  of  foreclosure  of  the  mortgage,  having  received  his 
deed  upon  such  purchase,  was  entitled  to  the  right  to 
redeem  by  bill  in  equity.  (Whitney  v.  Higgins,  10  Cal. 
547.) 
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A  mortgagee  whose  lien  is  subsequent  to  that  of  a  material- 
man, if  not  made  a  party  to  the  suit  to  foreclose  the  lien 
of  the  materialman,  may  bring  a  suit  in  equity  to  redeem 
the  premises,  upon  paying  the  money  justly  due,  interest, 
costs,  etc.,  where  the  premises  have  been  sold  under  the 
judgment  in  the  mechanic's  lien  suit.  (Gamble  v.  VoU,  15 
Cal.  508.) 


Appeal.    Notice  of.    Undertaklnii  on.     Generally. 

Sec.  460.  The  provisions  of  part  II  of  the  Code  of 
Civil  Procedure,  relative  to  new  trials  and  appeals  except  in  so 
far  as  they  are  inconsistent  with  the  provisions  of  this 
chapter,  apply  to  the  proceedings  mentioned  in  the  lien  law. 
(Sec.  1199  C.C.P.,  sec.  17,  supra.) 

The  notice  of  appeal  must  be  served  upon  all  adverse 
parties  whose  interests  would  be  affected  by  a  reversal  of 
the  judgment.  (Pacific  etc.  Co.  v.  Fisher,  106  Cal.  224,  39 
P.  758,  mortgagor;  Lancaster  v.  Maxwell,  103  Cal.  67,  36  P. 
951,  contractor;  Williams  v.  Mining  Co.  66  Cal.  193,  5  P. 
85.) 

But  need  not  be  served  upon  the  contractor  when  the 
appeal  is  not  from  the  part  of  the  judgment  affecting  him. 
(Roylance  v.  Hotel  Co.,  74  Cal.  273,  15  P.  777,  20  P.  573; 
8.  c.  15  P.  777.) 

Or,  upon  the  owner  when  liens  have  been  decreed  against 
his  property  and  the  appeal  is  from  that  part  of  the  judg- 
ment enforcing  the  liens,  because  the  falsification  of  the 
liens  would  beneficially  and  not  injuriously  affect  the 
rights  of  such  owner.     (Pacific  etc.  Co.  v.   Fisher,  supra,) 

A  bond  to  stay  execution  upon  appeal  from  a  decree  fore- 
closing a  mechanic's  lien  must  be  given  under  section  945 
of  the  C.C.P.,  concerning  appeals  from  judgments  or  orders 
directing  the  sale  of  real  property,  and  a  mere  bond  in 
double  the  amount  of  the  judgment,  against  the  owner  of 
the  premises,  not  conditioned  as  required  by  section  945, 
does  not  have  the  effect  to  stay  the  execution   of  the  judg- 

Liena  of  Mechanics  :tO 
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ment.     (Central  etc.  Co.  v.   Center,  107  Cal.  193,  40  P.  334; 
Corcoran  v.  Desmond,  71  Cal.  100,  11  P.  815.) 

The  fact  that  causes  were  consolidated  by  order  of  the 
court  below  upon  consent  of  counsel  for  the  respective 
parties  will  not  entitle  them  to  be  considered  together  upon 
appeal,  if  there  were  separate  motions  for  new  trials, 
separate  bills  of  exceptions,  and  separate  appeals,  in  each 
case,  and  each  is  present  to  the  appellate  court  upon  its 
own  record.     (Harmon  v.  Railroad,  86  Cal.  617,  25  P.  124.) 

The  better  practice,  however,  is  to  have  a  single  set  of 
findings,  a  single  judgment,  etc.  (Willamette  etc.  Co.  v. 
College  Co.,  94  Cal.  229,  29  P.  629.) 


Presumption  upon  appeal* 

Sec.  461.  It  cannot  be  presumed  upon  appeal,  in  sup- 
port of  the .  findings  and  judgment,  that  no  notice  other 
than  that  expressly  found  by  the  court,  and  prior  to  it  in 
point  of  time,  was  served  on  the  owner  of  the  structure. 
Nor  where  the  court  found  that  a  contract  was  entered  into 
and  that  it  was  performed,  can  it  be  presumed  upon  appeal, 
without  proof,  that  a  contract  was  void  for  want  of  filing, 
or  for  any  other  reason.  (First  Natl.  Bank  v.  Perris  I.  Dist., 
107  Cal.  55,40  P.  45.) 

The  omission  of  the  court  to  find  whether  the  owner  had 
made  payment  to  the  contractor,  as  alleged  in  the  answer, 
cannot  be  considered  as  error,  where  it  does  not  appear  from 
the  record  that  evidence  was  offered  in  support  of  the  aver- 
ment.    (Marchant  v.  Hayes,  117  Cal.  66^,  49  P.  840.) 

And  where  the  record  upon  appeal  does  not  disclose  the 
basis  of  judgments  in  favor  of  lien-claimants,  or  in  what 
respect  they  were  connected  with  the  contract  to  erect  the 
building,  and  it  does  not  appear  that  anj^  request  was  made 
to  the  court  below  to  set  them  off  against  the  demand  of 
the  contractor,  or  what  evidence  was  given  or  finding  made 
in  reference  thereto,  it  cannot  be   presumed  upon  appeal 
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that  the  court  erred  in  its  judgment  in  not  making  such  set 
off.  (Marchaut  v.  Hayes,  supra;  see  Warner  v.  Hopkins, 
110  Cal.  500,  ^2  P.  986.) 

Where  a  default  has  been  entered  against  one  of  two 
defendants,  for  failure  to  answer  the  original  complaint, 
the  failure  to  serve  amended  complaints  on  such  defend- 
ant will  not  be  ground  for  reversal  of  the  judgment,  where 
the  record  does  not  show  that  such  amended  complaints 
were  not  served.     (Heinlen  v.  Erlanger,  3  P.  129.) 

It  will  be  presumed  upon  appeal  from  the  judgment,  in 
the  absence  of  a  showing  to  the  contrary,  where  the 
court  finds  that  the  lien  is  for  repairs  and  improvements 
upon  certain  property,  that  the  evidence  supported  the 
decision  and  that  no  part  of  the  lien  is  for  work  upon 
property  upon  which  a  lien  is  not  given  by  the  statute. 
(Sidlinger  v.  Kerkow,  82  Cal.  42,  22  P.  932.) 

So  where  the  appeal  is  upon  the  judgment  roll  without  a 
bill  of  exceptions,  it  must  be  presumed  in  support  of  the 
findings,  that  the  evidence  showed  that  the  claimant  of  the 
lien  received  and  furnished  the  portion  of  the  materials  in 
question  under  his  contract  with  the  owner  of  the  build- 
ing. (Avery  v.  Clark,  87  Cal.  621,  25  P.  919;  see  Green  v. 
Clifford,  94  Cal.  49,  29  P.  331.) 

So  where  there  is  nothing  in  the  record  to  show  that  the 
land  described  in  the  decree  in  favor  of  the  plaintiff  direct- 
ing the  land  to  be  sold,  is  greater  in  extent  than  that 
covered  by  the  building,  it  will  be  presumed  upon  appeal  in 
favor  of  the  judgment,  that  it  was  not  greater  in  extent, 
and  the  judgment  will  not  be  reserved  because  of  the 
absence  of  an  allegation  and  finding  that  it  was  necessary 
for  the  convenient  use  and  occupation  of  the  building. 
(Sachse  v.  Auburn,  95  Cal.  650,  30  P.  800;  Ward  v.  Crane, 
118  Cal.  676,  50  P.  839.) 
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Appeals.    Juditment  not  supported   by  evidence. 

Confict   of  evidence. 

Sre.  469.  In  au  action  of  indebitatus  assumpsit,  to 
recover  for  work  and  labor  done  and  materials  furnished 
where  the  defendant  pleads  a  special  contract  which  he 
alleges  the  plaintiff  failed  to  perform,  if  the  findings  show 
that  the  contract  was  subsequently  complied  with  by  the 
plaintiff,  and  that  every  technical  failure  of  the  plaintiff 
to  comply  with  its  strict  letter  was  cured  by  the  acts  and 
consent  of  the  parties,  a  judgment  in  favor  of  the  defend- 
ants is  not  supported,  and  will  be  reversed  upon  appeal, 
and  judgment  will  be  ordered  in  favor  of  the  plaintiff,  upon 
the  findings,  for  the  balance  due  upon  the  contract. 
(Griffith  v.  Happersberger,  86  Cal.  605,  25  P.  187,  487.) 

Where  the  evidence  is  not  before  the  appellate  court  the 
findings  of  the  trial  court  must  be  taken  as  true.  (Green 
v.  Clifford,  94  Cal.  49,  29  P.  831.) 

General  creditors  of  the  contractor,  who  have  themselves 
no  liens  upon  the  building  and  premises,  cannot,  upon  an 
appeal  from  a  money  judgment  rendered  in  their  favor 
against  the  contractor,  assail  findings  in  favor  of  the  valid- 
ity of  liens  claimed  by  others.  (Kennedy-Shaw  L.  Co.  v. 
Priet,  li:^  Cal.  291,  45  P.  336.) 

And  other  defendants  appealing  from  a  judgment  fore- 
closing a  mechanic's  lien  cannot  object  to  the  sufficiency  of 
the  form  of  judgment  against  the  contractor,  who  does  not 
appeal,  and  by  which  the  appellants  are  not  prejudiced. 
(Western  L.  Co.  v.  Phillips,  94  Cal.  54,  29  P.  328.) 

Where  there  is  a  substantial  conflict  in  the  evidence,  the 
findings  of  the  trial  court  thereon  will  not  be  disturbed 
upon  appeal.  (Harmon  v.  Railroad,  105  Cal.  184,  38  P. 
632;  Donohoe  v.  Mining  Co.,  113  Cal.  119,  45  P.  259;  Sil- 
vester  v.  Coe  etc.  Co.,  80  Cal.  510,  22  P.  217.) 
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Appeal.    First  objection  on. 

Sec.  463.  Matters  which  can  be  raised  by  demurrer  to 
the  pleadings  in  the  court  below,  cannot  for  the  first  time 
be  urged  upon  appeal.  (Russ  L.  Co.  v.  Garrettson,  87  Cal. 
589,  25  P.  747.) 

But  this  rule  does  not  apply  to  a  defective  cause  of  action. 
(Harmon  v.  Ashmead,  60  Cal.  439.) 

Where  there  was  evidence  tending  to  show  that  the  con^ 
tract  sued  upon  was  filed  in  the  recorder's  office  prior  to  the 
commencement  of  the  work,  there  being  no  evidence  to  the 
contrary,  and  there  was  no  special  demurrer  to  the  com- 
plaint, or  objection  to  the  contract  when  offered  in  evidence, 
it  is  too  late  to  object  on  appeal  for  the  first  time  that  the 
plans  and  specifications  referred  to  in  the  contract  were  not 
attached  and  made  a  part  thereof,  and  that  the  contract  in 
its  entirety  was  not  filed  for  record  as  required  by  the  stat- 
ute.'    (White  V.  Fresno  Natl.  Bank,  98  Cal.  166,  32  P.  979.) 

And  the  same  rule  applies  to  the  description  of  the  prop- 
erty in  the  claim  of  lien  and  in  the  complaint  based  thereon. 
(Coss  v.  MacDonough,  111  Cal.  662,  44  P.  325.) 


Appeal.    What  can  be  reviewed  on. 

Sec.  464.  Where  the  part  of  the  judgment  directing 
the  sale  of  the  premises  under  the  foreclosure  is  not  expressly 
included  in  the  notice  of  appeal,  it  cannot  be  reviewed 
upon  an  appeal  from  that  part  of  the  judgment  respecting 
the  validity  and  priority  of  liens  enforced  therein.  (Pacific 
etc.  Co.  V.  Fisher,  106  Cal.  224,  39  P.  758.) 

Where  judgment  has  been  rendered  in  favor  of  the 
claimant  foreclosing  his  lien,  an  order  subsequently  made 
allowing  the  claimant  an  attorney's  fee  is  a  special  order 
made  after  final  judgment,  to  be  reviewed  on  a  direct  appeal 
therefrom,  and  cannot  be  reviewed  on  an  appeal  from  the 
judgment  as  modified  to  conform  to  the  order.  (Lumber 
Co.  V.  Neal,  94  Cal.  192,  29  P.  622.) 
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Other  defendants  appealing  from  a  judgment  foreclosing 
a  lien  cannot  object  to  the  sufficiency  of  the  form  of  judg- 
ment against  the  contractor,  who  does  not  appeal,  and  by 
which  the  appellants  are  not  prejudiced.  (Lumber  Co.  v. 
Phillips,  94  Cal.  54,  29  P.  328.) 

Nor,  in  a  like  case,  can  general  creditors  of  the  contractor, 
who  have  no  liens  upon  the  property,  assail  the  finding  in 
favor  of  the  validity  of  liens  claimed  by  others.  (Lumber 
Co.  V.  Priet,  113  Cal.  291,  45  P.  336.) 


Appeal.    Harmiess  errors. 

Sec.  46S.  The  overruling  of  a  demurrer  on  the  ground 
of  uncertainty  of  allegation  as  to  the  character  and  extent 
of  extra  work  alleged,  is  harmless,  and  not  ground  of 
reversal,  where  nothing  is  allowed  or  awarded  in  the  decree 
on  account  of  extra  work.  (Wood  v.  Oakland  etc.  Co.,  107 
Cal.  500,40  P.  806.) 

Creditors  of  the  contractor,  who  have  no  lien  upon  the 
building  and  premises,  are  entitled  only  to  a  money  judg- 
ment against  the  contractor,  and  are  not  entitled  to  a  judg- 
ment providing  that  .the  remainder  of  the  fund  due  from 
the  owner  to  the  contractor,  after  the  payment  of  liens, 
shall  be  distributed  between  them;  but  error  in  such  ;udg- 
ment,  being  favorable  to  them,  cannot  be  complained  of 
upon  their  appeal  from  the  judgment.  (Kennedy-Shaw 
L.  Co.  r.  Priet,  113  Cal.  291,  45  P.  336.) 

The  refusal  of  the  court,  at  the  trial,  to  permit  an  amend- 
ment to  the  answer,  setting  up  the  existence  of  an  entire 
systiMu  of  which  the  completed  divisions  of  the  canal 
formed  a  part,  as  presenting  a  new  issue,  upon  which  no 
evidence  had  been  offered,  is  harmless,  where  the  court 
subsequently  allowed  evidence  upon  that  issue,  which  was 
considered  in  that  court,  and  ui>on  appeal.  ( Pacific  etc. 
Co.  r.  Hear  Valley  etc.  Co.,  TJO  Cal.  94,  51  P.  136.) 
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Form  Mo.  K 

Building  Contract. 

Articles  of  agreement,  made  this  15th  day  of  February^ 
one  thousand  nine  hundred,  between  James  Firsts  of  the 
county  of  Lo»  Angeles,  state  of  California,  thepar^y  of  the  first 
part  (hereinafter  designated  in  the  singular  number  as  owner) 
and  Harry  Last^  of  the  said  county  of  Los  Angeles,  state  of 
California,  the  party  of  the  second  part  (hereinafter  desig- 
nated in  the  singular  number  as  contractor,)  witnesseth: 

First.  The  contractor  agrees,  within  the  space  of  sixty 
working  days  from  and  after  the  Wth  day  of  February,  1900^ 
to  furnish  the  necessary  labor  and  materials,  including  tools, 
implements  and  appliances  required,  and  perform  and  com- 
plete in  a  workmanlike  manner  all  the  work  of  constructing 
and  erecting  that  certain  two-story  frame  dwelling-house,  and 

the  trenches,  cellar  and  foundation  therefor and   all  other 

works  shown  and  described  in  and  by,  and  in  conformity 
with  the  plans,  drawings  and  specifications  for  the  same 
made  by  Isaac  Hobbs,  (hereinafter  designated  in  the  singu- 
lar number  as  architect,)  the  authorized  architect  employed 
by  the  owner,  and  which  are  signed  by  the  parties  hereto, 
attached  to,  and  made  a  part  of  this  agreement  and  which  are 
and  shall  be  deemed  originals  and  not  copies.     [See  note  4.] 

1.  This  form  of  contract  is  one  in  general  use  and  is  sufficient  as  a 
guide.  The  stipulations  of  paragraphs  sixth  to  thirteenth  inclusive  are 
jiot  essential  to  the  validity  of  the  contract,  but  they  make  provision 
for  contingencies  which  are  constantly  arising,  and  while  they  may  b^ 
modified  to  meet  the  wishes  of  the  parties,  they  should  not  be  entirely 
disregarded. 
.    2.     Where  the  contract  price  exceeds  one  thousand  dollars,  the  pro- 
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Second.  The  said  work  shall  be  done  and  the  materials 
furnished  in  accordance  with  said  plans,  drawings,  and 
specifications,  and  under  the  direction  and  supervision  and 
subject  to  the  approval  of  said  architect,  or  a  superintendent 
selected  by  said  owner,  within  a  fair  and  equitable  con- 
struction of  the  true  intent  and  meaning  of  said  plans 
and  specifications.     [See  note  3.] 

Third.  The  time  during  which  the  contractor  is  delayed 
in  said  work  by  the  acts  or  neglect  of  the  owner  or  his 
employees,  or  those  under  him  by  contract  or  otherwise,  or 
by  the  acts  of  God  which  the  contractor  could  not  have 
reasonably  foreseen  and  provided  for,  or  by  stormy  and 
inclement  weather  which  delays  the  work,  or  by  any  strikes 
or  like  trouble  among  mechanics  or  laborers  which  delay 
said  work,  and  which  are  not  caused  by,  or  the  continuance 
of  which  is  not  due  to,  any  unreasonable  acts  or  conduct  on 
the  part  of  the  contractor,  shall  be  added  to  the  time  for 
<^ompletion  as  aforesaid. 

visions  of  sectioDS  1183  and  1184  of  the  C.C.P.  must  be  observed.  Sec- 
tion 1183  requires  such  contracts  to  be  in  writing,  subscribed  by  the  par- 
ties, and  the  contract  or  a  memorandum  thereof  to  be  filed  for  record  in 
the  office  of  the  county  recorder  of  the  county,  or  city  and  county, 
where  the  property  is  situated,  before  the  commencement  of  the  work 
thereunder.     (See  chap.  VIII,  sec.  145  elseq,) 

Section  1184  requires  the  price  of  such  contracts,  by  their  terms,  to  be 
made  payable  in  installments  at  specified  times  after  the  commencement 
of  the  work,  or  on  the  completion  of  specified  portions  of  the  work,  or 
on  the  completion  of  the  whole  work ;  provided  that  at  least  twenty-five 
per  cent,  of  the  whole  price  shall  be  made  payable  at  least  thirty-five 
days  after  the  completion  of  the  contract.  (See  chap.  VIII,  sec.  166  et 
I  deq. ) 

In  the  preparation  of  the  contract  the  practitioner  should  not  trust 
entirely  to  the  form.  The  provisions  of  sections  1183  and  1184  should  be 
carefully  read,  and  when  the  contract  is  finally  drafted,  it  should  be 
tested  by  the  statute  and  the  decisions  of  the  court,  which  wUl  be  found 
at  the  references  above  given,  to  see  whether  every  essential  require- 
ment of  the  statute  has  been  complied  with. 

Under  the  lien  law  of  this  state  the  only  safeguard  of  the  contracting- 
owner,  where  the  price  of  his  contract  exceeds  one  thousand  dollars,  it 
a  vftlid  original  contract  without  which  his  property  may  be  subjected 
to  thelien8  of  all  persona,  except  the  contractor,  for  the  value  of  all  labor 
performed  and  materials  furnished.     The  non-observance  of  the  provis- 
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Fourth.  Said  building  and  works  shall  be  erected  and 
constructed  upon  a  lot  or  parcel  of  land  situated  in  city  of 
Los  Angeles,  said  county  of  Los  Angeles,  state  of  California, 
and  described  as  follows: 

[Insert  Description.] 

Fifth.  The  owner  agrees,  in  consideration  of  the  per- 
formance of  this  agreement  by  the  contractor,  to  pay,  or 
cause  to  be  paid,  to  the  contractor,  his  legal  representatives 
or  assigns,  the  sum  of  four  thousand  dollars  in  United  States 
gold  coin,  at  the  times  and  in  the  manner  following,  to  wit: 

One  thousand  dollars  when  excavating,  trenches,  cellar,  and 
foundation  shall  be  completed  and  first  floor  joists  laid. 

One  thousand  dollars  when  roof  shall  he  on  and  building 
enclosed. 

One  thousand  dollars  when  the  said  buildi:ig  and  all  of  said 
-works  shall  be  finally  completed]  and 

One  thousand  dollars  thirty -five  days  after  the  final  comple- 
tion of  this  contract.     [See  note  2.] 


ions  of  the  statute  in  these  respects  has  given  rise  to  a  large  part  of  the 
litigation  upon  this  hranch  of  the  law. 

3.  The  following  is  an  abridgment  of  the  notes  upon  this  form  by 
Sheldon  Borden,  Esq.,  of  the  Los  Angeles  bar: 

Paragraph  eleventh  dispenses  with  any  insurance  clause,  but  it  will 
frequently  be  found  that  this  clause  conflicts  with  the  general  conditions 
in  forms  of  specifications  used  by  architects  by  which  it  is  provided  that 
the  contracting-owner  shall  keep  the  building  insured,  etc.  There 
should  be  nothing  in  the  specifications  relating  to  insurance;  if  an  insur- 
ance clause  is  desired,  it  should  be  substituted  for  paragraph  eleventh 
of  the  form  of  contract. 

This  form  of  contract  applies  only  to  buildings.  There  are  many 
other  kinds  of  work,  such  as  constructing  reservoirs,  pavements,  pipe 
lines,  sinking  wells,  etc.,  where  the  work  is  paid  for  by  the  foot  or  yard. 
In  contracts  for  work  of  this  kind,  the  terms  and  time  of  payment,  of 
course,  differ  from  those  given  in  this  form.  In  the  preparation  of  con- 
tracts other  than  for  buildings  this  form  may  be  used  as  a  guide,  but 
care  must  be  taken  to  eliminate  every  provision  not  applicable  to  the 
particular  work  to  bo  provided  for. 

When  contracts  for  alterations,  additions  or  repairs  are  piepared, 
care  should  be  taken  to  avoid  any  provisions  whereby  the  old  materials 
might  be  construed  as  part  of  the  price  or  consideration  for  the  work. 

4.  Under  paragraph  first  of  this  form,  it  is  essential  to  the  validity 
of  the  contract  that  the  plans,  drawings  and  specifications  be  signed  by 
the  partie.s  attached  to  and  filed  with  the  contract.  (See  chap.  VIII, 
sees.  153,  154.) 
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Provided,  that  when  each  payment  or  installment  shall 
become  due,  and  on  the  final  completion  of  the  work,  cer- 
tificates in  writing  shall  be  obtained  from  the  said  architect^ 
stating  that  the  payment  or  installment  is  due  or  work  com- 
pleted, as  the  case  may  be,  and  the  amount  then  due;  and 
the  said  architect  shall  at  said  times  deliver  said  certificates 
under  his  hand  to  the  contractor,  or,  in  lieu  of  such  certifi- 
cates, shall  deliver  to  the  contractor,  in  writing,  under  his 
hand,  a  just  and  true  reason  for  not  issuing  the  certificates, 
including  a  statement  of  the  defects,  if  any,  to  be  remedied, 
to  entitle  the  contractor  to  the  certificate  or  certificates. 
And  in  the  event  of  the  failure  of  the  architect  to  furnish 
and  deliver  said  certificates,  or  any  of  them,  or  in  lieu 
thereof  the  writing  aforesaid,  within  three  days  after  the 
times  aforesaid,  and  after  demand  therefor  made  in  writing 
by  the  contractor,  the  amount  which  may  be  claimed  to  be 
due  bv  the  contractor,  and  stated  in  the  said  demand  made 
by  him  for  the  certificate,  shall,  at  the  expiration  of  said 
three  days,  become  due  and  payable,  and  the  owner  shall 
be  liable  and  bound  to  pay  the  same  on  demand. 

In  case  the  architect  delivers  the  writing  aforesaid  in  lieu 
of  the  certificate,  then  a  compliance  by  the  contractor  with 
the  requirements  of  said  writing  shall  entitle  the  contractor 
to  the  certificate. 

Sixth.  For  any  delay  on  the  part  of  the  owner  in  mak- 
ing any  of  the  payments  or  installments  provided  for  in 
this  contract  after  they  shall  become  due  and  payable,  he 
shall  be  liable  to  the  contractor  for  any  and  all  damages 
w'hich  the  latter  mav  suffer;  and  such  delav  shall,  in  addi- 
tion,  oi>erate  as  an  additional  extension  of  the  time  for  com- 
pletion afv^resiiid  ior  the  length  of  time  of  such  delay. 
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Seventh.  The  specifications  and  drawings  are  intended  to 
co-operate,  so  that  any  work  exhibited  in  the  drawings  and 
not  mentioned  in  the  specifications,  or  vice  versa^  are  to  be 
executed  the  same  as  if  both  mentioned  in  the  specifications 
and  set  forth  in  the  drawings,  to  the  true  intent  and  mean- 
ing of  the  said  drawings  and  specifications  when  taken 
together.  But  no  part  of  said  specifications  that  is  in  con- 
flict with  any  portion  of  this  agreement,  or  that  is  not 
actually  descriptive  of  the  work  to  be  done  thereunder,  or  of 
the  manner  in  which  the  said  work  is  to  be  executed,  shall 
be  considered  as  any  part  of  this  agreement,  but  shall  be 
utterly  null  and  void. 

Eighth.  Should  the  owner  at  any  time  during  the  prog- 
ress of  the  work,  request  any  alterations  or  deviations  in, 
additions  to,  or  omissions  from,  this  contract  or  the  plans 
or  specifications,  he  shall  be  at  liberty  to  do  so,  and  the 
same  shall  in  no  way  affect  or  make  void  this  contract; 
but  the  amount  thereof  shall  be  added  to,  or  deducted  from, 
the  amount  of  the  contract  price  aforesaid,  as  the  case  may  be, 
by  a  fair  and  reasonable  valuation.  And  this  contract  shall 
be  held  to  be  completed  when  the  work  is  finished  in 
accordance  with  the  original  plans,  as  amended  by  such 
changes,  whatever  may  be  the  nature  or  extent  thereof; 
provided,  however,  that  the  character  and  valuation  of  any 

or  all  changes,  omissions,  or  extra  work,  shall  be  agreed 
upon  and  fixed  in  writing,  and  signed  by  the  owner  and 
the  contractor,  prior  to  the  commencement  of  the  work  of 
making  such  alterations,  deviations,  additions  or  omissions. 

Ninth.  Should  any  dispute  arise  between  the  owner 
and  contractor,  or  between  the  contractor  and  architect, 
respecting  the  true  construction  of  the  drawings  or  specifi- 
cations, the  same  shall  be  decided  by  the  architect,  whose 
decision  shall  be  binding  on  all  parties. 
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Tenth.  Should  the  contractor  fail  to  complete  this  con- 
tract, and  the  works  provided  for  therein,  within  the  time 
fixed  for  such  completion,  due  allowance  being  made  for  the 
contingencies  provided  for  herein,  he  shall  become  liable  ta 
the  owner  for  all  loss  and  damages  which  the  latter  may 
suffer  on  account  thereof;  but  not  to  exceed  the  sum  of 
$25.00  per  day  for  each  day  said  works  shall  remain  uncom- 
pleted beyond  such  time  for  completion. 

Eleventh.  In  case  said  work  herein  provided  for  should, 
before  completion,  be  wholly  destroyed  by  fire,  defective 
soil,  earthquake  or  other  act  of  God  which  the  contractor 
could  not  have  reasonably  foreseen  and  provided  for,  then 
the  loss  occasioned  thereby  shall  be  sustained  by  the  owner 
to  the  extent  that  he  has  paid  installments  thereon,  or  that 
may  be  due  under  the  fifth  clause  of  this  contract;  and  the 
loss  occasioned  thereby,  and  to  be  sustained  by  the  con- 
tractor, shall  be  for  the  uncompleted  portion  of  said  work 
upon  which  he  may  be  engaged  at  the  time  of  the  loss,  and 
for  which  no  payment  is  yet  due  under  said  fifth  clause  of 
this  contract. 

In  the  event  of  a  partial  destruction  of  said  work  by  any 
of  the  causes  above  named,  then  the  loss  to  be  sustained  bv  the 
owner  shall  be  in  the  proportion  that  the  amounts  of  install- 
ments paid  or  due  bears  to  the  total  amount  of  work  done 
and  materials  furnished,  estimated  according  to  said  con- 
tract price,  and  the  balance  of  said  loss  shall  be  sustained 
by  the  contractor.     [Note  3.] 

Twelfth.  The  payment  of  the  progress  payments  by  the 
owner  shall  not  be  construed  as  an  absolute  acceptance  of 
the  work  done  up  to  the  time  of  such  payments;  but  the 
entire  work  shall  be  subject  to  inspection  and  approval  of 
the  architect  or  superintendent  at  the  time  when  it  shall  be 
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claimed  by  the  contractor  that  the  contract  and  works  are 
completed;  but  the  architect  or  superintendent  shall  exer- 
cise all  reasonable  diligence  in  the  discovery,  and  report  to 
the  contractor,  as  the  work  progresses,  of  materials  and 
labor  which  are  not  satisfactory  to  the  architect  or  superin- 
tendent, so  as  to  avoid  unnecessarv  trouble  and  cost  to  the 
contractor  in  making  good  defective  parts. 

Thirteenth.  Should  the  contractor,  at  any  time  during^ 
the  progress  of  the  work,  refuse  or  neglect,  without  the  fault 
of  the  owner,  architect  or  superintendent,  to  supply  a  suffi- 
ciency of  materials  or  workmen  to  complete  the  contract 
within  the  time  limited  herein,  or  any  lawful  extension 
thereof,  for  a  period  of  more  than  three  days  after  having 
been  notified  by  the  owner  in  writing  to  furnish  the  same, 
the  owner  shall  have  power  to  furnish  and  provide  said 
materials  or  workmen  to  finish  the  said  work;  and  the 
reasonable  expenses  thereof  shall  be  deducted  from  the 
amount  of  the  contract  price;  such  notice  may  be  served 
personally  or  by  mailing  the  same  addressed  to  the  last 
known  place  of  residence  of  the  contractor. 

In  witness  whereof ,  the  said  parties  to  these  presents  have 
hereunto    set  their  hands   and  seals,  the  day  and  year  first 
above  written. 

James  First,  [seal] 

Harry  Last.  [seal] 
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Form  Mo.  2. 


Memorandum  of  Contract.     (Section  1183.) 

Memorandum  of  that  certain  contract  made  the  ISth  day 
of  February,  1900,  between  James  First,  the  owner  and  party 
of  the  lirst  part  therein,  and  Harry  Last,  the  contractor  and 
party  of  the  second  part  therein  (being  all  of  the  parties  to 
said  contract),  for  the  constrtiction  by  said  contractor  for  said 
owner  of  a  two-story  frame  dwelling  house  of  ten  rooms,  with 
brick  chimneys  and  foundation,  and  shingle  roof,  and  the 
trenches,  cellar  and  foundation   therefor,   upon  that  certain 

lot    or    parcel    of  land    situated    in  the county  of  Los 

Angeles,  state  of  California,  and  described  as  follows,  to  wit: 

(Insert  De«crIption.] 

Under  the  said  contract  the  said  contractor  is  also  required  to 
paint  the  said  building  inside  and  out;  to  furnish  all  necessary 
wires  and  fixtures  and  do  all  the  work  of  wiring  said  building  for 
electric  light;  to  furnish  all  necessary  gas  pipes  and  fixtures  and  do 
all  the  work  of  putting  the  same  in  said  building;  to  furnish  and 
put  in  hot  water  heater  and  all  connections  necessary  to  heat  said 
building;  and  to  furnish  and  put  in  all  necessary  water  pipes,  both 


The  memoruDdum  is  not  required  to  be  signed  (Joost  v.  Sullivan,  111 
Cal.  294,  43  P.  89«),  but  the  practice  is  to  sign  it. 

What  is  a  sunicient  statement  in  the  memorandum  of  the  general 
character  of  the  work  to  be  done  will  always  be  involved  in  uncertainty 
except  where  the  description  of  the  work  as  set  forth  in  the  specifica- 
tions is  copied  into  the  memorandum.  As  the  plans  usually  constitute 
an  Important  part  of  the  description,  it  is  necessary  to  frame  a  descrip- 
tion within  the  brief  scope  of  a  memorandum  which  will  give  the  sub- 
stance of  what  the  plans  disclose.  Frequently  the  dimensions  of  the 
building  are  not  shown  except  in  the  plans.  The  form  of  memorandam 
above  given  would  seem  to  be  sufficient  as  a  memorandum  of  the  form 
contract  No.  1,  under  the  decision  Id  Joost  r.  Sullivan,  supra,  but  it  is  a 
much  safer  practice  to  file  the  original  contract. 
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for  hot  and  cold  water ^  throughout  said  building.  The  extreme 
length  of  the  building  from  front  to  back,  exclusive  of  porches,  is  60 
feet,  and  its  extreme  width^  exclusive  of  porches,  40  feet. 

The  contract  price,  or  the  total  amount  to  be  paid  under 
said  contract  for  said  work  and  said  materials,  is  the  sum  of 
four  thousand  dollars,  which  will  become  due  and  payable 
as  follows,  to  wit: 

$1000  when  excavating,  trenches,  cellar  and  foundation  shall  be 
completed  and  first  floor  joists  laid. 

$1000  when  roof  shall  be  on  and  building  enclosed. 

$1000  when  the  said  building  and  all  of  said  works  shall  be  finally 
completed. 

$1000  thirty-five  days  after  the  final  completion  of  said  contract* 

Dated  Los  Angeles,  California,  February  16th,  1900. 

James  First. 
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Form  No.  8< 


Bond  Required  by  Section  1203.     C.  C.  P. 

Know  all  men  by  these  presents:  That  we,  Harry  Last  of 
the  county  of  Los  Angeles^  stsite  of  California,  as  principal, 
and  Paul  Jones  and  John  Smith,  of  the  same  place^  as  sure- 
ties, are  held  and  firmly  bound  unto  the  state  of  California, 
and  to  any  and  all  persons  who  perform  labor  for,  or  furnish 
materials,  or  both,  to  said  Harry  Last,  the  contractor  and 
party  of  the  second  part,  named  in  the  building  contract 
hereinafter  mentioned,  or  any  person  acting  for  him,  or  by 
his  authority,  in  the  sum  of  one  thousand  dollars,  lawful 
money  of  the  United  States,  which  said  sum  is  an  amount 
equal  to  at  least  twenty-five  per  cent,  of  the  contract  price 
of  said  contract,  to  be  paid  to  said  persons  performing  labor 
or  furnishing  materials,  or  both,  or  to  any  of  them,  their 
heirs,  executors,  administrators  or  assigns,  for  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  15th  day  of  February, 
in  the  year  A .  D,  one  thousand  nine  hundred. 

Whereas,  a  certain  building  contract  which  {or  a  memo- 
randum of  which,  as  the  fact  may  be)  is  filed  herewith  in  the 
office  of  the  county  recorder  of  Los  Angeles  county,  state  of 
California,  was,  at  the  date  hereof,  made  and  executed  by 
James  First  of  the  city  of  Los  Angeles,  said  county ^  as  owner 
and  parly  of  the  first  part  therein,  and  said  Harry  Last  as 
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contractor  and  party  of  the  second  part  therein,  for  the  con- 
Btruction  of  a  txvo-story  frame  dwelling  house^  and  the  other 
works  therein  described,  for  the  contract  price  of  f  4,000,  upon 
the  parcel  of  land  described  in  said  contract. 

Now,  therefore,  the  condition  of  the  above  obligation  is 
such  that  if  the  said  Harry  Last,  the  said  contractor,  shall 
duly  pay  to  said  person  or  persons  performing  labor  for,  or 
furnishing  materials  to,  him,  the  said  contractor,  or  any  per- 
son acting  for  him,  or  by  his  authority,  in  the  construction 
of  the  said  building  and  works,  under  the  said  contract,  the 
value  of  such  labor  or  materials,  or  both,  and  shall  well  and 
faithfully  perform  his  said  contract,  and  deliver  said  build- 
ing to  the  above  named  James  First,  owner,  within  the  con- 
tract time  for  completion,  free  from  all  liens,  demands  or 

claims,  and  shall  hold  harmless  the  said   James  First,  then 

the  above  obligation  shall  be  null  and  void,   otherwise  it 

shall  remain  in  full  force  and  effect. 

Harry  Last.  [seal] 

Paul  Jones,  [seal] 

John  Smith,         [seal] 
Signed,  sealed  and  delivered  in  the  presence  of  Isaac  Jenks, 

State  of  California,  ) 

/    ss 
County  of  Los  Angeles.  ) 

Paul  Jones  and  John  Smith,  the  sureties  whose  names  are 
subscribed  to  the  foregoing  bond,  being  severally  duly 
sworn,  each  for  himself  deposes  and  says,  that  he  is  a  resi- 
dent emd  freeholder  within  the  state  of  California,  and  is  worth 
the  sum  specified  in  said  bond,  as  the  penalty  thereof,  over 
and  above  all  his  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution  and  forced  sale. 

Paul  Jones. 
John  Smith. 

Subscribed  and  sworn  to  before  me  this  16th  day  of  Feb- 
ruary, 1900.  Richard  Harding. 
[notarial  seal]          Notary  Public  in  and  for  said  County. 
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Form  No.  4. 

Common  Law  Bond. 

Know  all  men  by  these  presents,  that  we,  Harry  Last  of 
the  county  of  Los  Angeles^  State  of  California,  as  principal 
and  Paul  Jones  and  John  Smith  of  tlie  same  place,  as  sure- 
ties, are  held  and  firmly  bound  unto  James  First,  of  said 
county  in  the  sum  of  t^vo  thousand  dollars,  lawful  money  of 
the  United  States,  to  be  paid  to  the  said  James  First,  his 
executors,  administrators,  or  assigns,  for  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  exec- 
utors and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  the  16th  day  of  February, 
in  the  year  A.  D.  one  thousand  nine  hundred. 

Whereas,  on  the  16th  day  of  February,  1900,  the  said 
Harry  Last  entered  into  a  contract  in  writing  with  the  said 
James  First,  of  even  date  herewith,  whereby  for  the  consid- 
eration of  the  sum  of  four  thousand  dollars,  the  said  Harry 
Last  covenanted  and  agreed  to  build,  construct  and  finish  a 
certain  two-story  frame  dwelling  house  and  other  works  for 
the  said  James  First  in  accordance  with  the  stipulations  and 
terms  of  said  contract  and  of  the  plans,  drawings  and  sped- 
fications  attached  to  and  made  a  part  thereof  which  said  con- 
tract and  said  plans,  drawings  and  specifications  were,  on  the 
said  15th  day  of  February,  1900,  duly  filed  for  record  in  the 

The  above  form  is  adopted  from  the  bond  in  Kiessig  v.  Allspaugh, 
91  Gal.  234,  27  P.  662.  See  sec.  209,  iupra,  as  to  validity  of  bond  when 
the  original  contract  is  void. 
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office  of  the  county  recorder  of  said  Los  Angeles  county  and 
all  of  which  are  hereby  made  a  part  thereof; 

Now,  therefore,  the  condition  of  the  above  obligation  is 
such  that  whether  the  said  contract  is  valid,  in  violation  of 
the  statute  or  void,  if  the  above  bounden  Harry  Last  shall 
well  and  truly  save  harmless  and  indemnify  the  said  James 
First  from  and  against  any  and  all  claims,  demands,  or 
liens  whatsoever,  for  materials  furnished  for  and  used  in, 
and  for  labor  performed  and  furnished  upon  and  in  the 
construction  of  said  building  and  works,  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

Harry  Last,  [seal] 

Paul  Jones,  [seal] 

John  Smith.  [seal] 

Signed,   sealed   and  delivered    in    the   presence   of  Abel 
Stearns. 
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Form  No.  6. 


Claim  of  Lien.     General  Form.     (Section  1187.) 


Notice  is  hereby  given  that of  the  county  of 


state  of  California,  under  and  pursuant  to  the  law  of  said 
state  relative  to  liens  of  mechanics  and  others  upon  real 
property,  claims  a  lien  upon  the  lot  or  parcel  of  land  situ- 
ated in  the  county  of ,  state  of  California,  and  upon  the 

[Note  1] building  {or  structure  or  improvement ,  as 

the  fact  may  be),  thereon,  which  land  is  described  as  fol- 
lows, to  wit : 

[Insert  deBcriptlon.    Note  2.] 

Said  lien  is  claimed  for [Note  3] the  construction 

{or  alteration,  addition  or  repair,  as  the  fact  may  be,)  of  the 
said  building  (or  structure  or  improvement  as  the  fact  may  be), 

between  the day  of 190-  and  the day  of 

190-,    in  pursuance   of  a  contract   made  by  said   claimant 

with [Note  4] on  or  about  the day  of , 

190-,  the  terms,  time  given  and  conditions  of  which  contract 
are  as  follows,  to  wit : 

[Insert  terms,  etc.  of  contract.    Bee  note  6.] 

That [Note  6] and  the  amount  due  said  claimant 


1.  The  statute  requires  the  claim  of  lien  to  contain  a  **dedcription  of 
the  property,  "to  be  charged  with  the  lien.  This,  of  course,  includes 
both  the  building  or  other  structure  and  the  land.  In  most  cases  the 
description  of  the  land  will  identify  the  building,  but  it  might  happen 
that  upon  the  same  parcel  of  land,  there  are  several  buildings  and,  in 
such  case,  the  particular  land  upon  which  the  building  is  situated  must 
be  set  forth  in  the  claim,  or  a  particular  description  of  the  building 
given. 

2.  The  description  must  be  sufficient  to  identify  the  property.  See 
sees.  239-242,  aupra^  as  to  what  is  sufficient  description. 
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and  unpaid  on   account  thereof,  after   deducting  all  just 

credits  and  offsets,  is  the  sum  of dollars. 

That is  the [Note  7] owner  of  said  building 

{or  structure  or  improvement) ^  and is  the [Note  7] 

owner  of  said  land.     [Note  8. "J 


State  of  California, 

County  of  


being    duly   sworn,    say —  that  he the    claimant 

named  in  the  foregoing  claim  of  lien  and   that  the  state- 
ments therein  contained  are  true. 


Subscribed  and  sworn  to  before  me  this day  of 

190-. 

[notarial  seal]  


Notary  Public  in  and  for  said  county. 


3.  If  the  lien-claimant  is  a  laborer,  the  statement  should  here  be: 
*4abor  performed  by  said  claimant  upon  the  employment  and  at  the 
request  of  Harry  Last  (contractor,  or  James  First,  owner,  as  the  fact 
may  be),  upon  and  in  "     *    *    * 

If  a  materialman,  *^  materials  furnished  by  said  claimant  to  Harry 
Last  (contractor,  or  James  First,  owner,  as  the  fact  may  be)  for  "  *  *  * 

If  an  original  contractor,  "  work,  labor  and  materials  done  and  furn- 
ished by  said  claimant  upon  the  employment  and  at  the  request  of  and 
to  James  First  (owner)  upon,  for  and  in  "    *    *    * 

If  a  subcontractor,  the  statement  should  be  substantially  in  the  form 
last  given  changing  the  name  of  the  owner  to  that  of  the  original  con- 
tractor. 

4.  The  name  of  the  person  here  required  to  be  stated  is  of  that  per- 
son with  whom  the  claimant  has  contractual  relations.  If  the  claimant 
was  employed  by,  or  furnished  materials  to,  the  original  contractor  or 
his  subcontractor,  the  name  of  the  original  contractor  or  of  the  sub- 
contractor must  be  stated  as  the  fact  may  be. 

On  the  other  hand,  if  the  claimant  was  employed  by  or  furnished 
materials  directly  to  the  owner  under  direct  contract  with  him,  the 
name  of  the  owner  should  be  stated. 

The  statute  requires  a  statement  which  shows  whether  the  claimant 
contracted  personally  with  the  owner  or  with  the  contractor,  subcon- 
tractor, or  other  person  mentioned  in  section  1187.  (See  sees.  227,  229, 
supra.) 

5.  No  set  form  of  statement  of  the  terms,  time  given  and  conditions 
of  the  claimant's  contract  can  be  given.  It  is  seldom  that  the  terms  of 
different  contracts  are  the  same,  and  it  may  safely  be  assumed  that  the 
form  of  statement  of  one  contract  is  insufficient  as  a  statement  of  any 
other.     It  is,  therefore,  suggested  to  the  practitioner  who  is  not  familiar 
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ivith  the  technicalities  of  this  braDch  of  the  law,  to  read  carefully  sec- 
tions 231-238,  iupra,  where  this  subject  is  fully  treated. 

It  must  not  be  assumed  that  the  statements  of  the  terms,  etc. ,  of  the 
contract  given  in  forms  6  and  7  may  be  used  indiscriminately  for  all  con- 
tracts. 

The  kind  of  labor  performed  and  the  kind  or  character  of  materials 
furnished  must  be  stated.     ^ See  sees.  213-215,  aupra.) 

The  safest  rule  to  follow,  in  setting  forth  the  terms,  etc.,  of  the  con- 
tract is  to  state  the  facts.  This,  of  course,  presupposes  that  the  express 
terms  of  the  contract  have  been  carefully  and  accurately  ascertained. 
If,  for  instance,  the  only  express  term  of  the  contract  is  a  request  to  per- 
form labor,  the  amount  of  compensation,  or  the  price,  and  the  time  of 
payment  thereof,  are  not  required  to  be  stated  in  the  claim.  (See  sec. 
234,  supra.) 

6.  Where  the  price  of  the  labor  or  of  the  materials  has  been  expressly 
agreed  upon,  it  will,  of  course,  be  stated  as  a  part  of  the  terms,  etc.,  of 
the  contract.  But  if  no  price  has  been  expressly  agreed  upon,  then  the 
law  determines  the  value.  But  in  either  case  the  amount  claimed  to  be 
due  should  be  stated.  (See  sees.  214-218,  supra.)  The  statement  here, 
therefore,  should  be,  *'That  the  contract  price  of  said  labor  (or  mate- 
rials, or  both),  is  the  sum' of dollars  "    Or,  **  that  the  value  " 

etc is  the  sum  of  dollars. 

7.  The  statement  here  should  be  according  to  the  facts.  If  the  same 
person  is  both  the  real  and  reputed  owner  it  may  be  so  stated.  The 
statute,  however,  does  not  require  both.  If  the  name  of  the  owner,  or 
reputed  owner  is  not  known,  it  cannot,  of  course,  be  stated,  but  in  such 
case  a  statement  should  be  made  in  the  claim  that  the  name  is  unknowu 
to  the  claimant.  (See  sec.  221,  supra.)  The  name  of  the  person  who  is 
the  '*owner  or  the  reputed  owner'^  at  the  time  of  filing  the  claim,  must 
be  stated.    (See  sec.  220,  «upra.) 

As  to  what  statements  are  sufficient,  see  sec.  222  et  seq.,  supra. 

8.  Great  care  should  be  taken  in  the  preparation  of  the  claim  of  lien. 
It  is  upon  the  claim  as  prepared  and  filed  that  the  lien-claimant  must 
stand  or  fall  for  his  right  to  enforce  his  lien. 

In  view  of  the  fact  that  without  a  valid  claim  no  lien  can  arise,  and 
that  its  preparation  requires  the  exercise  of  care  and  caution,  it  has 
been  thought  proper  to  offer  the  following  suggestions  abridged  from  a 
paper  by  Hon.  D.  K.  Trask  of  the  Superior  Court  of  Los  Angeles  county: 

a.  The  facts  upon  which  the  right  to  a  lien  must  be  based  are 
unchangeably  fixed.  Hence,  if  these  facts  are  misstated  in  the  claim, 
there  will  be  a  variance  between  the  claim  and  the  evidence;  and  since 
the  claim  cannot  be  amended  or  reformed,  this  variance,  if  material, 
will  be  fatal  to  the  lien. 

.  In  the  preparation  of  the  claim,  therefore,  all  the  essential  facts  relat- 
ing to  the  transaction  or  to  the  contract  to  be  set  forth  in  the  claim, 
should  be  accurately  ascertained  and  then  stated  as  facts  as  they  will  be 
proved  by  the  evidence  upon  the  trial.  After  the  claim  has  been  pre- 
pared it  should  be  carefully  compared  with  the  evidence  to  see  whether 
Its  statements  vary  at  all  from  the  evidence  which  will  be  introduced 
upon  the  trial  to  prove  the  facts  as  stated  in  the  claim. 

b.  Every  statement  required  by  the  statute  must  be  s€it  forth  in  the 
claim. 

The  practitioner  should  not  trust  entirely  to  forms.  Forms  are  useful 
outlines,  but,  however  carefully  prepared  and  annotated,  they  should 
not  be  wholly  relied  upon  as  sufficient  in  every  case.  The  claim  as  pre- 
pared should  always,  therefore,  be  carefully  compared  with  the  statute 
Itself  to  see  whether  every  statement  required  by  the  statute  has  been 
set  forth  in  the  claim.  Nor  should  the  decisions  of  the  court  be  over- 
looked. They  often  furnish  precedents  which  may  be  safely  followed 
and  which  should  never  bo  disre^^arded. 
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Form  No.  6. 

Claim  of  Lien  for  Materials.     (Section  1187.) 

Notice  is  hereby  given  that  Richard  Davis,  of  the  county 
of  Los  AngeleSy  state  of  California,  under  and  pursuant  to 
the  law  of  said  state  relative  to  liens  of  mechanics  and 
others  upon  real  property,  claims  a  lien  upon  the  lot  or 
parcel  of  land  situated  in  the  city  of  Los  Angeles,  said  county 
and  state  and  upon  the  two-story  frame  dwelling-house  thereon,. 
which  land  is  described  as  follows,  to  wit: 

Lot  numbered  two  in  block  numbered  four  of  the  Merry  tract  as 
designated  and  delineated  upon  a  map  of  said  tract  recorded  in  the 
office  of  the  county  recorder  of  said  county ,  in  book  777  of  miscel- 
laneous records  at  page  333. 

Said  lien  is  claimed  for  materials  furnished  by  said  claim- 
ant to  Harry  Last  between  the  20th  day  of  February,  1900 ^ 
and  the  30th  day  of  March,  1900,  for  the  construction  of  said 
building,  in  pursuance  of  a  contract  made  by  said  claimant 
with  the  said  Harry  Last  therefor,  on  or  about  the  16th 
day  of  February,  1900,  the  terms,  time  given  and  conditions 
of  which  contract  are  as  follows,  to  wit: 

The  claimant  agreed  to  furnish  to  said  Last  from  time  to  time  as 
called  for  or  ordered^  lumber  for  use  in  the  construction  of  said 
building  and  the  said  Last  agreed  to  pay  for  the  same  the  ruling 
market  price  thereof,  on  demand. 

That  the  value  of  said  materials  according  to  said  market 
price  is  five  hundred  dollars,  and  the  amount  due  the  claim- 
ant and  unpaid  on  account  thereof,  after  deducting  all  just 
credits  and  offsets,  is  the  sum  of  four  hundred  dollars. 

That   James   First  is  the  reputed  owner  of  said    building 

and  of  said  land. 

Richard  Davis. 

I  VerUicatiou  as  in  form  No.  6.] 
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Form  No.  7. 

Claim  of  Likn  for  Labor.     (Section  1187.) 

Notice  is  hereby  given  that  Volney  Burch  of  the  county 
of  Los  Angeles,  state  of  California,  under  and  pursuant  to 
the  law  of  said  state  relative  to  liens  of  mechanics  and 
others  upon  real  property,  claims  a  lien  upon  the  lot  or 
parcel  of  land  situated  in  the  city  of  Los  Angeles,  said  county 
and  state,  and  upon  the  two-story  frame  dwelling -house 
thereon,  which  land  is  described  as  follows,  to  wit: 

[Description.] 

Said  lien  is  claimed  for  labor  performed  by  said  claimant 
upon  the  employment  and  at  the  request  of  Harry  ImsI 
between  the  I7th  day  of  February,  1900,  and  the  30th  day 
of  March,  1900,  upon  and  in  the  construction  of  said  build' 
ing,  in  pursuance  of  a  contract  made  by  the  claimant  with 
said  Harry  Last  therefor  on  or  about  the  16th  day  of  Feb- 
ruary, 1900,  the  terms,  time  given  and  conditions  of  which 
contract  are  as  follows,  to  wit: 

Said  claimant  agreed  to  perform  labor  as  a  carpenter  upon  and 
in  the  construction  of  said  building  and  the  said  Harry  Last 
agreed  to  pay  him  therefor  the  sum  of  ^3.00  per  day.  No  time  of 
pament  teas  agreed  upon. 

That  said  claimant  performed  twenty  days  of  labor,  and  the 
amount  due  claimant  and  unpaid  on  account  thereof,  after 
deducting  all  just  credits  and  offsets,  is  the  sum  of  twenty- 
five  dollars. 

That  James  First  is  the  owner  of  said  building  and  of  said 

land. 

Volney  Burch. 

[Veritictitiou  as  Id  form  No.  5] 
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Form  No.  8. 


Claim  of  Lien.     Another  General  Form.  (Section  1187.) 


[The  form  of  claim  of  lien  No.  5,  was  prepared  by  Judge  Shaw  of  the 
Superior  Court  of  Ix>8  Angeles  county,  it  will  be  observed  that  this 
form  eliminates  some  of  the  statements  contained  in  the  older  forms. 
It  is  believed,  however,  that  it  contains  every  statement  required  by 
the  statute  and  that  notwithstanding  its  brevitjr,  it  furnishes  a  safe 
ffuide  for  the  practitioner.  The  statements  in  this  form  are  not  in  the 
language  of  the  statute,  nor,  in  giving  them,  has  the  order  of  the  statute 
been  followed.  The  following  form  follows  the  language,  and  the  order 
of  statement,  of  the  statute  and  has  been  inserted  for  use  by  those  who 
prefer  this  mode  of  statement.  J 

Notice  is  hereby  given,  that [name  of  claimant]  of 

the county  of ,  state  of California [See 

note  1  to  this  form]  the  construction  [or  alteration^  addi- 
tion to,  or  repair,  as  the  fact  may  be]  of  that  certain  build- 
ing [or  structure  or  improvement  as  the  fact  may  be]  now 

situate  upon  that  certain  lot  or  parcel  of   land  in  the 

county    of state  of   California,   hereby    sought   to  be 

charged  with  this  lien,  and  described  as  follows,  to  wit: 

[Insert  description  sufficient  for  Identification.       See 
sees.  239-'242,  dupni,  as  to  what  is  sufficient  description.] 


Note  1.  If  the  claimant  is  a  laborer,  the  statement  should  here  be: 
'^Has  performed days  of  labor  as  a  mason  [or  as  a  carpenter,  or  other- 
wise as  the  fact  may  be.  showing  the  kind  of  labor  performed]  between 
[giving  dates]  upon  and  in" 

If  the  claimant  is  a  materialman,  the  statement  should  here  be:  "Has, 

between [giving  dates]   furnished  lumber [or  other  material, 

fitating  the  kind]  for," 

If  the  claimant  is  an  oiiglnal  contractor,  the  statement  here  should 

be:     **As  an  original  contractor,  between  the [giving    dates] 

has    furnished    labor   and     materials  [slating  the  kind    of  labor    and 
materials] for  upon  and  in, " 

If  the  claimant  is  a  subcontractor,  the  statement  here  should  be  the 
same  as  that  of  the  original  contractor,   changing  onlv    "original"   to 

**8Ub." 
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That  the  name  of  the owner   of   said   building  (or 

structure  or   improvement,  as  the  fact   vfiay   be)  is [See 

Note  7,  to  Form  No.  5.] 

That  the  name  of    the owner   of  said   land  is 

[See  Note  7,  to  Form  No.  5.] 

That  the  name  of  the  person  by  whom  said (claim- 
ant)   was  employed  to  perform   said  labor  is [See 

Note  4,  to  Form  No.  5] 

(If  the  claimant  is  materialman,  then  the  statement  should  he:) 

That  the  name  of  the  person  to  whom  said (claim- 
ant)  furnished   said    materials  is [See  Note  4,  to 

Form  No.  5.] 

(If  the  claimant  is  an  original  contractor,  or  subcontractor,  thtn 
the  statement  should  he: ) 

That  the  name  of  the  person  by  whom  said (claim- 
ant)  was  employed  to  perform  and  to  furnish  said  labor, 

and  to  whom  he  furnished    said  materials,  is [See  Note 

4  to  Form  No.  5.] 

That  the  following  is  a  statement  of  the  terms,  time  given 

and  conditions  of  the  contract  of  said (claimant) 

with  said ,  entered  into  on  or  about  the 1900,  under 

and   in   pursuance  of  which  the (  said   labor  was  per- 


Note  2.  The  statute  does  Dot  require  a  statement  in  the  claim  of  lien 
of  the  "value"  except  in  those  eases  where  the  price  or  value  has  been 
agreed  upon.  (Jewell  r.  McKay,  82  Cal.  144,23  P.  139.)  But  in  thia 
case  it  is  said  that  the  claim  must  show  the  amount  due  and  owing  on 
the  demand.  The  claim,  it  is  believed,  ought  to  show  in  some  way  the 
amount  which  is  claimed.  If  the  price  has  not  been  expressly  agreed 
upon,  and  therefore,  not  set  forth  in  the  claim,  and  if  the  value  is  not 
stated  therein,  then  certainly  the  "demand"  should  be  so  stated  that 
the  value  may  be  ascertained.  But  it  has  been  held  that  the  items  of 
the  account  or  demand  need  not  be  sot  forth  in  the  claim.  (Sees.  253-4, 
supra  )  It  is  believed,  therefore,  that  the  rule  in  this  respect  is  that 
which  obtains  in  pleading  and  which  permits  the  averment  of  the  value 
in  an  action  to  recover  for  labor  done  and  materials  furnished  under  an 
implied  contract.     (See  Brigham  v.  Knox,  59  P.  198.) 

Note  3.  Where  a  claim  includes  both  labor  and  materials  and  & 
separate  price  has  been  agreed  upon  for  each,  the  price  of  each  must  be 
stated.     ^ See  sec.  214.  supra.) 
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formed;  or  the  said  materials  were  furnished;  or  the  said  labor 
was  performed  and  the  said  materials  were  furnished  ^ — as  the 
fact  may  be,)  to  wit: [See  note  5,  to  Form  No.  5.] 

That  the (contract  price,  or  the  value,  where  the  price 

has  not  been  agreed  upon,  of  said  labor,  or  of  said  materials, 

or  said  labor  and  materials,  as  the  fact  may  be [See  Note 

2,  to  this  form,j  is  the  sum  of Dollars.     [See  Note  3  to 

this  form.] 

That has  been  paid  on  account  thereof,  and  that  the 

sum  of dollars  is  still  due,  owing  and    unpaid   thereon 

to  said (claimant) after  deducting    all   just  credits 

and  offsets. 

Wherefore,   the   said (claimant) claims   a   lien 

upon  the  said building  (or  structure  or  improvement,  as 

the  fact  may  be,)  and  also  upon  the  land  upon  which  the 
same  is  situated  together  with  a  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for  the  convenient 
use  and  occupation  of  the  same,  under  and  pursuant  to  the 
law  of  said  state  relative  to  liens  of  mechanics  and  others 
upon  real  property.      [See  Note  8  to  form  No.  5.] 


Claimant. 

Verification  as  in  Form  No.  5. 
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Form  No.  9. 

Notice  to  Owner  Under  Section  1184. 

To reputed  owner. 

You  will  take  notice  that  the  undersigned  has  furnished 

{or  performed  or  has  agreed  to  perform  or  furnish) (state  the 

kind  of  labor  or  materials^  or  both,  performed  or  furnished^  or 

agreed  to  be  performed  or  furnished) to  {or  for) (state 

the  name  of  the  person  for  whom  the  labor  was  performed  or 
agreed  to  be  performed,  or  to  whom,  the  materials  were  fur- 
nished  or  agreed   to  be  furnished) the  construction   (or 

alteration,  addition,  or  repair,  as  the  fact  may  be)    of  that 

certain building  (or  structure  or  improvement,  as  the  fact 

may  be),  erected  (or  to  be  erected  or  repaired^  etc,)  by  said 

for  you  upon  that  certain  lot  or  parcel  of  land  situated   in 

the county  of state  of  California,  and  described  as 

follows,  to  wit : 

[Insert  description.] 

That  the  amount  in  value  of  said performed  (or  fur- 
nished, in  case  of  materials),  is  the  sum  of dollars,  and 

that  the  amount  in  value  of  the  whole agreed  to  be  per- 
formed (or  furnished)  is  the  sum  of dollars. 

You  are,  therefore,  notified  to  withhold  from  the    said 

(owner) sufficient  money  due  or  that  may  become 

due  to  him  to  answer  the  said  claim  and  any  lien  that  may 
be  filed  therefor  pursuant  to  the  provisions  of  the  mechan- 
ics* lien  law  of  the  state  of  California. 


Dated ,  California, 

190—. 
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Form  No.  10. 

Notice  by  Owner  op  Completion  or  op  Cessation. 

(Section  1187.) 

To  whom  it  may  concern  : 

Notice  is  hereby  given  that  the  undersigned  is  now,  and 
was,  at  the  date  of  the  contract  hereinafter  mentioned,  the 
owner  in  fee  simple  [or  *'of  an  estate  for  yeara,"  or  otherwise 
as  the  fact  may  6e],  of  that  certain  lot  or  parcel  of  land  sit* 

uated  in  the county  of  Los  Angeles,  state  of  California^ 

and  described  as  follows,  to  wit : 

[Insert  description.] 

That  as  such  owner,  on  the  16th  day  of  February,  1900 y 
he  entered  into  a  contract  in  xvriting  with  Harry  Last  for  the 
construction  and  erection  upon  said  land  of  a  two-story  frame 
dwelling  house  of  ten  rooms  and  for  the  furnishing  of  all 
labor  and  materials  therefor,  and  that  the  said  undersigned 
is  the  owner  of  said  building,  and  caused  the  same  to  be 
constructed  and  erected. 

That   the  said  building  was  actually  completed   on   the 
SOth  day  of  March,  1900,  [or  in  case  of  cessation  from  labor, 
**that  labor  upon  said  building  and  under  said  contract  actu- 
ally ceased  on  the  ^8th  day  of  February,  1900,  and  before  the 
actual  completion  thereof.] 

James  First, 

Dated  Los  Angeles,  California,  March  30th,  1900, 
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State  of  California,  ) 

/    ss 
County  of  Lo8  Angeles,      ) 

•Tames  First  being  first  duly  sworn  deposes  and  says  that 

he  is the  owner  named  in  the  foregoing  notice  and  that 

the  statements  therein  contained  are  true. 

James  First. 

Subscribed  and  sworn  to  before  me  this  30th  day  of  March^ 

1900. 

[notarial  seal]  David  Harum, 

Notary  Public  in  and  for  said  county. 

Form  No.  11. 

Notice  by  Owner  of  Non-Responsibility.    (Section  1192.) 

To  whom  it  may  concern  : 

Notice  is  hereby  given  by  the  undersigned,  that  he  is  the 

owner  of  that  certain  lot  or  parcel  of  land  [or  of  an  estate  or 
interest  therein ^  stating  it^]  situated  in  the county  of 

,  state  of  California,  and  described  as  follows,  to  wit: 

[Insert  description.] 

and  that  he  will  not  be  responsible  to  any  person  or  persons 
for  the  construction  or  erection  of  any  building,  structure 
or  improvement  now  being  constructed  or  erected  or  here- 
after to  be  constructed  or  erected  thereon,  or  for  the  alter- 
ation, addition  to,  or  repair  of  any  building,  structure  or 
improvement  now  on  said  premises  or  that  may  here- 
after be  on  said  premises,  and  hereby  disclaims  having 
authorized  or  contracted  for  any  of  said  work  or  for  any 
materials  or  labor  furnished  or  to  be  furnished  therefor 
by  any  person  whatsoever. 

This  notice  is  given  pursuant  to  the  provisions  of  section 
1192  of  the  mechanics*  lien  law  of  the  state  of  California. 

Dated California, 190  — . 
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Form  Ho.  12. 


Complaint  for  Foreclosure  of  Lien. 


>     Complaint. 


In  the  Superior  Court  of  the  county  of  Loa  AngeleSf  state 

of  California. 

The  Oolden  State  Lumber  Company,  ^ 
a  corporation. 

Plaintiff, 

V8. 

E,  J,  Jenicki,  Wm.  Raynard,  John 
Doe,  Richard  Roe,  Oeo.  Oreen  and 
Mary  Black, 

Defendants. 

Now  comes  the  above  named  plaintiff  and  for  cause  of 
action  against  the  above  named  defendants,  alleges: 

I. 

That  the  plaintiff  The  Oolden  State  Lumber  Company^  is  and 

was  at  all  the  times  herfein  mentioned,  a  corporation  duly  organized 

and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Oali- 
fomia, 

II. 

That  the  defendant  E.  J,  Jenicki  is  and  was  at  all  the 
times  herein  mentioned,  the  owner  and  reputed  owner  of  that 
certain  piece  and  parcel  of  laud  situate  in  the  city  of  Los 
Angeles,  county  of  Los  Angeles,  state  of  California,  and  more 
particularly  described  as  follows,  to  wit: 

The  west  108  feet  of  the  north  315  feet  of  lot  No.  15  of  the  Good- 
ner  and  O^Melveny  tract,  situate  on  Goodner  street,  according  as  the 
said  lot  is  numbered ,  platted,  delineated  and  shown  upon  a  map  of 
said  tract,  recorded  in  book  4,  paje  ISO  of  miscellaneous  records  of 
said  Los  Angeles  county. 

LienB  of  Mechanics  :^2 


498  Ltens  of  Mechanics. 

III. 
That  on  the  4^h  day  of  August,  1899,  said  defendant  E.  J. 
Jenicki,  as  the  owner  and  reputed  owner  of  said  premises 
entered  into  a  contract  with  said  defendant  Wm.  Raynard, 
for  the  erection  and  construction  of  a  one  story  dwelling-house 
upon  the  real  property  hereinbefore  described  under  and  by 
which  said  defendant  Wm.  Raynard  agreed  to  furnish  mate- 
rial and  labor  and  to  construct  said  dwelling  for  the  sum  of 
fl875.00. 

Said  contract  was  in  writing,  subscribed  by  the  said  parties 
thereto,  and  was  filed  in  the  office  of  the  county  recorder  of  Los 
Angeles  county,  before  the  work  on  said  dwelling  commenced, 

IV. 

That  on  or  about  the   J7th  day   of   August,  1899,  said 

defendant  Wm.  Raynard  as  such  contractor,  entered  into  a 

contract  with  plaintiff  under  and  by  which  said  plaintiff 

agreed  to  furnish  certain  himber  rough  and  surfaced,  and 

building  materials  necessary  to  be  used  in  the  erection  and 

construction  of  said  dwelling,  and  the  following  is  a  statement 

of  the  terms,  time  given  and  conditions  of  said  contract:  said 

plaintiff  agreed  with  said  contractor  Wm.  Raynard  to  furnish  said 

lumber  and  building  vfiaterials  from  time  to  time  as  ordered,  for  a 
price  reckoned  on  the  basis  of  'f  20.00  per  thousand  feet  for  dimen- 
sion pine,  including  drayage  to  the  place  where  the  said  m>aterial 
tvas  to  be  uaed,  and  the  said  Wm.  Raynard  agreed  to  pay  therefor 
the  said  price  in  gold  coin  of  the  United  States  as  follows: 

S150.00  when  the  firat  payment  was  to  be  paid  to  said  contractor 
by  the  owner  under  the  terms  of  a  certain  contract  entered  into 
between  the  said  owner  and  contractor,  to  wit,  when  the  rafters  were 
on  said  dwelling; 

r^  100.00  when  he  received  the  second  payment  provided  to  be  paid 
by  said  contract,  to  wit,  when  the  building  was  enclosed; 

'^150.00  when  he  received  the  third  payment  provided  for  in  said 
contract,  to  ivit,  when  the  said  building  was  completed,  and  the 
balance  when  the  said  contractor  received  his  final  pay m-ent. 
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V. 

That  in  pursuance  of  said  contract  plaintiff  did,  between 
the  17th  day  of  August ^  1899,  and  the  10th  day  of  October ^ 
1899 J  furnish  and  deliver  said  materials  unto  said  defendant 
Wm,  Raynard. 

That  said  materials  are  and  were  of  the  value  at  the  prices 
aforesaid,  of  $616.9^  in  gold  coin  of  the  United  States. 

Thai  all  of  the  said  materials  were  furnished  to  he  used  and  were 
actually  used  in  the  erection  and  construction  of  said  dwelling. 

That  the  sum  of  $200.00  and  no  more,  has  been  paid  on 
account  of  said  materials  so  furnished  as  aforesaid,  and  that 
the  sum  of  $316.92  is  still  due,  owing  and  unpaid  on  said 
account  to  plaintiff,  after  deducting  all  just  credits  and  off- 
sets. 

VII. 

That  in  pursuance  of  the  terms  of  said  contract  between 
the  defendant  E.  J.  Jenicki  and  defendant  Wm.  Raynard, 
said  defendant  Wm.  Raynard  proceeded  to  the  erection  and 
construction  of  said  dwelling  upon  said  premises  and  con- 
tinued to  work  thereon  until  the  same  was  completed  and 
the  work  thereon  finished. 

VIII. 

Plaintiff  is  informed  and  believes  and  upon  such  informa- 
tion and  belief  alleges,  that  at  the  time  of  filing  the  claim  of 
lien  as  hereinafter  alleged,  there  was  due  and  unpaid  and 
that  there  is  still  due  and  unpaid  the  sum  of  ^<^75  from  said 
defendant  E.  J.  Jenicki  to  said  contractor,  Wm.  Raynard  on 
account  of  said  contract  price,  and  applicable  to  the  liens  of 
plaintiff  YiQVQin  referred  to  and  of  any  other  claimants  who 
performed  labor  for  or  furnished  materials  in,  about  or 
upon  the  erection  and  construction  of  said  dwelling. 
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IX. 

That  the  said  defendant  E.  J,  Jenicki  as  such  owner,  filed 
for  record  in  the  office  of  the  county  recorder  of  L09  Angeles 
county,  on  the  fS4,th  day  of  November,  1899,  a  notice  of  the 
completion  of  said  building,  in  accordance  with  the  terms 
of  said  contract,  on  the  9th  day  of  November  1899. 

That  the  whole  of  the  lot  hereinbefore  described  is  necessary 
for  the  convenient  use  and  occupation  of  said  dwelling. 

X. 

That  on  the  1st  day  of  December  1899,  and  within  SO 
days  from  and  after  the  filing  of  said  notice  of  completion, 
as  hereinbefore  set  forth,  plaintiff  for  the  purpose  of  secur- 
ing and  perfecting  a  lien  for  money  so  due  it  as  aforesaid, 
upon  the  building  and  land  hereinbefore  described,  and 
under  the  provisions  of  chapter  II,  title  IV,  part  III,  of  the 
Code  of  Civil  Procedure  of  the  state  of  California,  filed  for 
record  in  the  office  of  the  county  recorder  of  Los  Angeles 
county,  that  being  the  county  in  which  said  land  is  situ- 
ated, its  claim  of  lien,  duly  verified  by  the  oath  of  L.  R. 
Winans,  the  general  agent  of  said  corporation,  which  claim 

contained  the  following  statements,  to  wit: 

(a)  A  statement  of  plaintiff^ s  demand  after  deducting  all 
just  credits  and  offsets  setting  forth  its  claim  of  lien  for  the 
materials  so  furnished  for  and  actually  used  in  the  erection 
and  construction  of  said  building,  amounting  to  the  sum  of 
fSlSM,  with  a  credit  thereon  of  $200,00,  leaving  a  balance 
due  plaintiff  of  $316.92. 

(b)  The  name  of  the  owner  and  reputed  owner  of  said 
premises  and  building  ,  to  wit,  the  name  of  E.  J.  Jenicki. 

(c)  The  name  of  the  person  with  whom  plaintiff  agreed 
to  furnish  and  to  whom  it  did  furnish  said  materials  for 
use  in  said  building,  as  aforesaid,  to  wit,  said  Wm.  Raynard. 
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(d)  The  terms,  time  given  and  conditions  of  plaintiff's 
said  agreement  with  said  defendant  Wm.  Raynard,  to  wit, 
the  terms,  time  given  and  conditions  hereinbefore  set  forth 
in  paragraph  IV  of  this  complaint. 

(e)  A  description  of  the  property  sought  to  be  charged 
with  its  lien  sufficient  for  identification,  to  wit,  the  real 
property  and  building   hereinbefore  described. 

That  said  claim  was  on  the  first  day  of  December,  1899^ 
duly  recorded  by  the  county  recorder  of  Los  Angeles  county, 
according  so  law. 

That  plaintiff  paid  for  verifying  and  recording  said  lien, 
the  sum  of  $1.96. 

That  $100.00  is  a  reasonable  attorney's  fee  to  be  allowed 
plaintiff  for  the  foreclosure  of  said  lien  and  the  prosecution 
of  this  action  in  the  Superior  Court. 

XI. 

That  the  defendants  John  Doe,  Richard  Roe,  Geo.  Green 
and   Mary   Black,   are   herein   sued    by   fictitious   names,  as 

their  true  names  are  unknown  to  plaintiff,  and  when  the  same 
are  discovered  plaintiff  asks  leave  to  insert  the  true  names  of 
defendants  herein. 

Plaintiff  is  informed  and  believes,  and  on  su3h  informa- 
tion and  belief  alleges,  that  the  said  defendants,  John  Doe, 
Richard  Roe,  Geo.  Green  and  Mary  Black,  claim  some  inter- 
est in  said  premises  or  building,  either  as  owners,  judgment 
creditors,  lien  holders  or  otherwise,  and  that  any  such 
claims  are  subsequent  to  and  subject  to  plaintiff  ^s  claim  of 
lien  sued  upon  herein. 

Wherkfork  plaintiff  prays  judgment  against  said  defend- 
ant Wm.  Rayard  for  the  sum  of  $1^,61.72  in  U.  S.  gold  coin^ 
and  the  cost  of  verifying  and  recording  said  lien,  to  wit, 
the  sum  of  $1.95,  and  for  the   reasonable  attorney's  fee  for 
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foreclosing  said  lien,  to  wit,  the  sum  of  $100  and  the  costs 
of  this  action;  and  that  the  same  be  adjudged  a  lien  upon 
the  real  property  and  the  said  building  thereon  hereinbefore 
described,  and  upon  the  interest  of  all  the  defendants  herein, 
and  a  prior  lien  to  that  of  the  said  defendants  and  all  of 
them. 

That  said  lands  and  premises  and  appurtenances  there- 
unto belonging  be  adjudged  and  decreed  to  be  sold  by  the 
sheriff  of  io«  Angeles  county,  according  to  law  and  the 
practice  of  this  court.  That  the  proceeds  of  said  sale  be 
applied  as  follows :  To  the  payment  of  the  costs  of  sale 
and  of  this  action,  and  any  judgment  that  may  be  recov- 
ered by  the  plaintiff  herein;  and  that  it  may  have  judgment 
and  execution  against  said  defendant  Wm,  Raynard  for  any 
deficiency  which  may  remain  after  applying  all  the  pro- 
ceeds of  the  sale  of  said  property  and  premises,  properly 
applicable  to  the  satisfaction  of  said  judgment. 

That  the  plaintiff  may  be  a  purchaser  at  such   sale,  and 

that  the  sheriff  execute  a  deed  to  the  purchaser;    that  said 

purchaser  be  let  into  the  possession   of  such   premises  on 

production  of  the  sheriff's  deed  therefor,   and  for  general 

relief. 

Sheldon  Borden, 

Attorney  for  Plaintiff. 

[Verification,  If  debired.] 
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The  Complaint.     Averment  of  Notice  and  Knowledge 

Under  Section  1192  C.C.P. 

1.  Where  the  building  was  erected  at  the  instance  of  a 
tenant,  a  vendee  under  an  executory  contract,  or  some  per- 
son not  owning  the  land  in  fee-simple,  and  the  lien  is 
claimed  upon  the  entire   property  and  the   interest   of  all 

persons  therein,  under  the  provisions  of  section  1 192,  C.C.P., 
the  complaint  should  contain  allegations  showing  that  the 
rule  established  by  said  section  is  applicable.  In  such  case 
the  following  is  suggested  as  an  amendment  to  paragraph 
II  of  the  form  of  complaint: 

That  the  defendant is,  and  was  at  all  the  times  herein 

mentioned,  the   owner   of    the    real    property    hereinafter 

described,  and  the  defendant  E.  J.  Jenicki  is,  and  was  at  all 

the  times  herein  mentioned,  the  reputed  owner  thereof; 

[Here  follows  description  of  realty.] 

Plaintiff  is  informed  and  believes,  and  on  such  information 
and  belief  alleges  that  the  title  of  said  defendant  Jenicki  in 
and  to  said  real  property  is,  and  was  at  all  the  times  herein 
mentioned,  that  of  a  purchaser  under  an  executory  contract 

of  sale  from  the  defendant ;  that  said  defendant at 

the  time  of  the  execution  of  the  said  contract  between  the 
defendant  Jenicki  and  the  defendant  Raynard  had  knowl- 
edge of  the  intended  construction  of  the  said  building,  and 
at  the  time  of  the  commencement  of  the  erection  and  con- 
struction thereof,  and  at  all  times  thereafter,  said  defendant 
had  notice  and  knowledge  of  the  erection  and  construc- 
tion of  said  building;  that  said  defendant did  not  within 

three  days  after  having  obtained  knowledge  of  such 
intended  construction,  or  of  such  construction,  or  at  any 
time,  or  at  all,  give  notice  that  he  would  not  be  responsible 
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for  the  construction  of  said  building,  either  by  posting  a 
notice  in  writing  to  that  effect,  in  some  conspicuous  place 
upon  said  land,  or  upon  the  said  building,  or  otherwise,  or 
at  all. 

The   Complaint.     Averment  of   Notice  under    Section 

1184  C.C.P. 

2.  Where  the  lien-claimant  relies  upon  a  notice  given 
under  the  provisions  of  section  1184,  C.C.P.,  the  allegations 
of  paragraph  VIII  of  the  foregoing  form  of  complaint 
should  be  anuended  accordingly.  The  following  amend- 
ment is  suggested: 

Plaintiff  is  informed  and  believes,  and  on  such  informa- 
tion and   belief  alleges  that  on  the         day  of ,  19 — , 

there  was  due  and  to  become  due  to  the  said  defendant  Wm, 
Raynard,  from  the  defendant  E.  J,  Jenicki,  under  the  said 

contract  between  them,  the  sum  of  $ and  upwards;  that 

on  said  last  mentioned  date  the  plaintiff  gave  to  the  said 
defendant  Jenicki  a  written  notice  that  it  had  furnished 
materials  unto  the  said  defendant  Raynardy  which  notice 
stated  in  general  terms  the  kind  of  materials  furnished  by 
plaintiff,  to  wit,  the  kind  of  materials  hereinbefore  men- 
tioned, and  the  name  of  the  person  to  or  for  whom  the  same 
were  furnished,  to  wit,  the  name  of  said  defendant  Wm, 
Raynardj  and  the  amount  in  value  of  that  already  furnished, 
and  of  the  whole  agreed  to  be  furnished,  to  wit,  the  sum  of 
$ ,  which  notice  was  given  by   delivering  the  same  to 

the  said  defendant  Jenicki.  (Or  by  delivering  it  to  his 
architects,  etc.) 

Plaintiff  is  informed  and  believes,  and  upon  such  infor- 
mation  and   belief   alleges   that  the  sum  of  $ is  still 

due  and  unpaid  from  the  said  defendant  Jenicki  to  the  said 
contractor  Wm.  Raynard  on  account  of  said  contract  price, 
and  applicable  to  the  lien  of  plaintiff  herein  referred  to. 
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Form  No.  13. 

Notice  of  Action. 

In  the  Superior  Court  of  the  county  of  Loa  Angeles,  state 

of  California. 

Richard  Davis, 

Plaintiff, 
vs. 

Harry  Last,  James  First  and  John 
Doe, 

Defendants.    ^ 

Notice  is  hereby  given  that  an  action  has  been  com- 
menced in  the  Superior  Court  of  the  county  of  Los  Angeles^ 
state  of  California,  by  the  above  named  plaintiff  against  the 
above  named  defendants^  for  the  foreclosure  of  a  mechanic's 
lien,  a  claim  for  which  was,  on  the  26th  day  of  April,  1900, 
filed  for  record  by  'plaintiff  in  the  office  of  the  county 
recorder  of  said  county  of  Los  Angeles,  and  recorded  by  said 
recorder  in  book  287  of  mechanic's  liens,  at  page  ^^^,  and 
that  the  |)roperty  subject  to  said  lien,  described  in  said 
complaint  and  affected  by  this  suit,  is  a  two-story  frame 
dwelling  house  and  the  lot  or  parcel  of  land  upon  which  the 
same  is  situated,  which  said  lot  or  parcel  of  land  is  situated 
in  the  city  of  Los  Angeles,  county  of  Los  Angeles,  state  of 
California,  and  described  as  follows,  to  wit: 

(Insert  Description  of  Lot.] 

Perry  Williams, 
Attorney  for  Plaintiff. 
Dated  May  15th,  1900. 
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Form  No.  14. 


[title  of  court  and  consolidated  causes.] 

Findings  in  Consolidated  Suits. 

The  above  entitled  causes  came  on  regularly  for  trial  on 
July  ^7idy  1897f  before  the  court,  sitting  without  a  jury^  all 
parties  having  waived  a  jury  trials  Borden  &  Carhart 
appeared  for  the  plaintiffs  Orlandi  &  Jones;  Wallace  &  Free- 
man appeared  for  the  plaintiff  L.  J.  Hayne;  John  S.  Chap- 
man appeared  as  the  attorney  for  the  defendant  Mrs.  C.  M. 
Or  ay;  Hanna  &  Davis  appeared  as  the  attorneys  for  the 
defendants  John  Pugh  <fc  Sons,  and  no  one  appeared  on  behalf  of 
the  defendant  L.  J.  B.  Bourgeois;  thereupon  the  court  made 
an  order  consolidating  the  said  actions  and  ordering  that  they 
be  tried  together  and  proceeded  to  the  trial  of  said  actions ;  and 
witnesses  were  sworn  and  examined,  and  evidence,  oral 
and  documentary  introduced  on  behalf  of  the  respective 
parties,  the  consolidated  case  was  closed  and  continued  for 
argument;  and  thereafter  the  said  causes  having  been  duly 
argued  orally  and  in  writing  the  same  were  submitted  to 
the  court  for  decision,  and  the  court  having  considered  the 
evidence  and  the  arguments  of  the  counsel,  now  makes  the 
following  findings  of  fact  and  conclusions  of  law  therein, 
to  wit: 

From  the  evidence  and  facts  admitted  by  the  pleadings  the 
court  finds: 

I.   . 
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Conclusions  of  Law 


And  as  conclusion  of  law  from  the  foregoing  facts  the 
couTi  finds  thsii  the  plaintiffs  are  entitled  to  judgment  as 
follows: 

l8t.  Plaintiffs^  Orlandi  cfc  Jones,  are  entitled  to  judgment 
against  the  defendants,  Pugh  &  Sons,  for  the  sum  of  '^"270^ 
with  interest  thereon  at  the  rate  of  7  per  cent,  per  annum 
from  the  14'th  day  of  Jan.,  1897,  and  for  the  further  sum  of 
^2,00,  paid  by  them  for  verifying  and  recording  their  said 
claim  of  lien  and  for  the  further  sum  of  $100  attorneys' 
fee  in  said  action,  and  for  their  costs  herein. 

2nd.  Plaintiff,  L.  J.  Hayne,  is  entitled  to  judgment 
against  the  defendant,  L,  J.  B  Bourgeois,  for  the  sum  of 
$186,  with  interest  thereon  at  the  rate  of  7  per  cent,  per 
annum,  from  the  19th  day  of  Jan  ,  1897,  and  for  the  further 
sum  of  $1.80,  paid  by  him  for  verifying  and  recording  his 
said  claim  of  lien  and  for  the  further  sum  of  $50  attorneys' 
fee  in  said  action  and  for  his  costs  incurred  herein. 

3rd.  That  plaintiffs  are  entitled  to  enforce  liens  upon  the 
real  property  described  in  the  complaints  herein,  for  the 
said  sums  found  due  them  respectively,  and  that  said 
liens  are  superior  and  paramount  to  the  interest  and  claims 
of  all  the  defendants  herein. 

Let  a  decree  be  entered  accordingly. 
Dated  tiept.  30th,  1897. 

M.  T.  Allen, 
Judge  of  the  Superior  Court. 
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Form  No.  15. 


[title  of  court  and  consolidated  causes.] 


Decree  in  Consolidated  Suits. 


The  above  entitled  causes  came  on  regularly  for  trial  on 
the  2nd  day  of  July,  1897,  before  the  court  sitting  without  a 
jury,  all  parties  having  waived  a  jury  trials  Borden  &  Car- 
hart  appeared  for  the  plaintiffs,  Orlandi  &  Jones:  Wallace  & 
Freeman  appeared  for  the  plaintiff,  L.  J.  Hayne;  John  S, 
Chapman  appeared  as  the  attorney  for  the  defendant,  Mrs.  C. 
M.  Gray;  Hanna  &  Davis  appeared  as  the  attorneys  for  the 
defendants,  John  Pugh  &  Sons;  thereupon  the  court  made  an 
order  consolidating  the  said  actions  and  ordering  that  they  be 
tried  together  and  proceeded  to  the  trial  of  said  actions,  and 
the  said  actions  having  been  tried,  argued  and  submitted  to 
the  court  for  decision  and  the  court  having  decided  the 
same  and  made  and  filed  its  findings  of  fact  and  conclusions 
of  law,  wherein  a  decree  is  ordered  for  the  plaintiff,  as 
therein  set  forth: 

Now,  therefore,  on  motion  of  counsel  for  the  resptctive 
plaintiffs,  it  is  hereby  ordered,  adjudged  and  decreed: 

1st.  That  the  plaintiffs,  C.  Orlandi  and  W.  Jones,  co-part- 
ners under  the  firm  name  and  style  of  Orlandi  &  Jones,  have 
judgment  against  the  defendants,  John  Pugh,  W.  T.  Pugh  and 
T.  W.  Pugh,  co-partners  as  Pugh  &  Sons  for  the  sum  ol  $270 
with  interest  thereon  at  the  rate  of  seven  per  cent,  per 
annum,  irom  the  ^th  day  of  Jan.,  1897,  and  for  the  further 
sum  of  $2.00,  paid  by  said  plaintiffs  for  verifying  and  record- 
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ing  their  claim  of  lien,  and  for  the  further  sum  of  $100,  attor- 
neys' fees  allowed  said  plaintiffs^  and  for  their  costs  herein 
taxed  at  $ 

£nd.  That  plaintiff,  L.  J,  Hayne,  have  judgment  against 
the  defendant,  L.  J.  B.  Bourgeois,  for  the  sum  of  fl86,  with 
interest  thereon  at  the  rate  of  seven  per  cent,  per  annum, 
from  the  19th  day  of  January,  1897,  and  for  the  further  sum 
of  $L80  paid  by  said  plaintiff  for  verifying  and  recording 
his  claim  of  lien,  and  for  the  further  sum  of  $60  attorneys' 
fees  allowed  said  plaintiff,  and  for  his  costs  herein  taxed  at 
$ 

3rd.  That  said  plaintiffs,  Orlandi  &  Jones  and  L,  J,  Hayne^ 
have  liens  upon  the  real  property  hereinafter  described,  for  the  pay- 
ment  of  the  said  several  sums  found  due  them  respectively. 

4th.  That  said  liens  be  foreclosed  and  that  all  and  singu- 
lar the  real  property  hereinafter  described  or  so  much 
thereof  as  may  be  sufficient  to  raise  the  said  several  sums 
due  said  plaintiffs  as  aforesaid,  for  principal,  interest,  attor- 
neys' fees,  costs  of  suit  and  expenses  of  sale,  and  which  may 
be  sold  separately  without  material  injury  to  the  parties 
interested,  be  sold  at  public  auction  by  the  sheriff  of  Los 
Angeles  county  in  the  manner  prescribed  by  law,  and 
according  to  the  course  and  practice  of  this  court,  and  that 
the  said  sheriff,  after  the  time  allowed  by  law  for  redemption 
has  expired,  execute  a  deed  to  the  purchaser  or  purchasers 
of  the  said  real  property  on  the  said  sale. 

That  the  said  sheriff,  out  of  the  proceeds  of  said  sale, 
retain  his  fees,  disbursements  and  commissions  on  said  sale, 
and  pay  to  the  said  plaintiffs,  or  their  attorneys,  out  of  the 
said  proceeds,  the  aforesaid  sums  found  due  thein  respectively 
ail  in  gold  coin  of  the  United  States,  or  so  much  thereof  as 
the  said  proceeds  will  pay  for  t\\e  same. 
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That  the  defendants,  Mrs.  Catherine  M.  Ghray,  L.  J.  B, 
Bourgeois,  John  Pugh,  W.  T,  Pugh  and  T.  W.  Pughy  and  all 
persons  claiming  from  or  under  them,  or  either  of  them, 
and  all  persons  having  liens  subsequent  to  the  liens  of  the 
said  plaintiffs  by  judgment  or  decree  upon  the  real  property 
hereinafter  described,  and  all  persons  having  any  claim  or 
lien  by  or  under  such  subsequent  judgment  or  decree, 
and  their  heirs  or  personal  representatives,  be  forever 
barred  and  foreclosed  of  and  from  all  equity  of  redemption 
and  claim,  of,  in  and  to  the  said  real  property,  from  and 
after  the  delivery  of  the  said  sheriff  's  deed. 

That  the  purchaser  or  purchasers  of  said  real  property, 
at  such  sale,  be  let  into  the  possession  thereof  on  produc- 
tion of  the  sheriff 's  deed  therefor. 

That  if  the  moneys  realized  from  said  sale  shall  be  insuffi- 
cient to  pay  the  amounts  so  found  due  to  the  respective 
plaintiffs  as  above  stated,  with  interest,  attorneys'  fees,  costs 
and  expenses  of  sale,  as  aforesaid,  the  sheriff  specify  the 
amount  of  such  deficiency  and  balance  due  to  each  of  the 
said  plaintiffs  respectively,  in  his  return  of  said  sale,  and 
that  on  the  coming  in  and  filing  of  said  return,  the  clerk  of 
this  court  docket  a  judgment  against  the  defendants  John 
Pughy  W,  T.  Pugh  and  T.  W.  Pugh  for  the  amount  of  any 
deficiency  which  may  remain  unpaid  upon  the  judgment  of 
the  plaintiffs  Orlandi  <fc  Jones,  and  against  the  defendant  L. 
J.  B,  Bourgeois,  for  any  deficiency  which  may  remain 
unpaid  upon  the  judgment  of  the  plaintiff  L,  J,  Hayne,  and 
that  the  said  defendants,  respectively,  pay  unto  the  said 
respective  plaintiffs  the  amount  of  such  deficiency  and 
judgment  with  interest  thereon  at  the  rate  of  seven  per 
cent,  per  annum  from  the  date   of  said   return  and  judg- 
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ment,  and  that  the  said  plaintiffs^  respectively,  have  execu- 
tion against  the  said  defendants^  respectively,  for  the  amount 
thereof. 

The  real  property  directed  to  be  sold  by  this  decree  is 
situated  in  the  city  of  Los  Angeles,  county  of  Los  AngeleSy 
state  of  California,  and  bounded  and  particularly  described 
as  follows,  to  wit: 

The  lots  numbered  {£)  and  three  {3)  of  the  Mayo  tract,  situ- 
ated  on  the  northeast  corner  of  Main  and  Third  streets,  in  the 
said  city  of  Los  Angeles ,  according  to  the  map  of  the  said 
Mayo  tract,  recorded  in  the  office  of  the  county  recorder  of  Los 
Angeles  county,  in  volume  100  of  deeds,  at  page  201, 

Together  with  all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereunto  belonging  or  in  any- 
wise appertaining. 

Done  in  open  court  the  30th  day  of  Sept,,  1897. 

M,  T.  Allen, 
Judge  of  the  Superior  Court. 
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Rblbase  of  Lien. 

Know  all  men  by  these  presents :  That  7,  Richard  Davis, 
of  the  county  of  Los  AngeleSy  state  of  California,  do  hereby 
certify  and  declare  that  that  certain  mechanic's  lien  filed  by 
me  for  record  in  the  oflSice  of  the  county  recorder  of  Los 
Angeles  county,  state  of  California,  on  the  fSSth  day  of  April, 
1900,  and  recorded  in  said  recorder's  office  in  book  S87  of 
mechanic's  liens,  at  page  4^iS,  together  with  the  demand  of 
four  hundred  dollars  and  interest  thereby  secured,  is  fully 
paid,  satisfied  and  discharged. 

Richard  Davis. 

Signed,  sealed  and   delivered  in  the  presence  of 

Jacob  Jones. 

State  of  California,  ) 

i    ss 
County  of  Los  Angeles.  ) 

On  this  10th  day  of  May,  A.  D.  1900,  before  me,  C.  W. 
Chase,  a  notary  public  in  and  for  said  county  of  Los  Angeles, 
state  of  California,  residing  therein,  duly  commissioned 
and  sworn,  personally  appeared  Richard  Davis,  known  to 
me  to  be  the  person  whose  name  is  subscribed  to  the  forego- 
ing release  of  lien,  and  he  acknowledged  that  he  exe- 
cuted the  same. 

[Notarial  Seal]  C.  W.  Chase, 

Notary  Public  in  and  for  said  County. 
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(The  figures  in  parenthesis  refer  to  sections  of  the  statute;  those  in 
the  right  hand  column,  to  the  sections  of  this  volume.) 


ABANDONMENT. 

The  Statute.  scctioa 

of  contract,  effect  of  premature  payments  (1184) 2 

contract  price  applicable  on  (1200) 18 

The  Text. 

conveyance  by  contractor,  when  amounts  to 202 

non-payment  of  installment  of  price  justifies 202 

but  otherwise  if  contractor  has  not  performed 202 

prevention  of  completion  by  owner,  justifies 202 

right  to  lien  upon,  by  contractor 72,     80 

what  is,  under  section  1200,  C.C.P 202,  311 

time  to  file  claim  of  lien  upon 270,  293 

amount  applicable  to  liens  upon 307,  311 

notice  under  section  1184  before,  effect  of 365 

averment  of,  in  answer  by  owner 402 

ACCEPTANCE.     (See  Occupation,  etc.) 

The  Statute. 

of  building,   etc.,  by  owner  equivalent    to  completion 

(1187)  5 

by  agent  (1187) 5 

The  Text. 

discharge  of  laborer  by  owner  equivalent  to 200 

ACTION.     (See  Suit.) 

personal.     (See  Personal  Action.) 

consolidation  of.    (See  Consolidation  of  Actions.) 

joinder  of.     (See  Joinder  of  Actions.) 

ADDITION. 

lien  given  for  labor,  etc.,  on  ( 1183) 1 

ADMINISTRATOR. 

cannot  subject  property  of  estate  to  lien 141 

ADMISSION.     (See  Answer,  Evidence,  Findings.) 
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AGENT 

The  Statute.  secuon 

of  owner,  who  is  and  for  what  purposes  (1183) 1 

work  and  materials  at  instance  of  (1183) 1 

of  mining  claims,  who  is  (1183) 1 

acceptance  of  building,  etc.,  by  (1187) 5 

The  Text. 

constitutionality  of  law  appointing  for  owner. .  .34, 130,  134 

person  in  possession  of  owner's  land  his  agent 103 

of  owner,  authorized  to  make  building  contract 131 

statute  creates  for  contracting-owner  only 133 

applies  to  both  valid  and  void  contracts 134 

authority  of  to  subject  property  of  principal  to  lien  134,  136 

of  corporation  to  assign  lien 329 

power  of  legislature  to  create  for  owner 34,  131,  134 

actual  and  ostensible  authority  of 135 

general  law  of  agency  applies  to 135 

authorized  contract  of  binds  owner 136 

authority  of  to  receive  notice  of  assignment  of  contract.   193 

contract  of  may  be  repudiated,  when  and  how 136 

presumption   of    agency    raised    by    statute    may    be 

rebutted 136 

architect  not  authorized  to  receive  notice  of  assignment 

of  contract  and  bind  owner 193 

not  proper  party  defendant  to  suit,  when 378 

what  is  suflBcient  evidence  to  establish  agency 428 

statement  of  name  of  in  claim  of  lien 228 

averments  of  agency  in  complaint,  practice 385 

AGENCY.     (See  Agent.) 

raised  by  the  statute  (1183,  1184,  1202) 1,  2,    20 

AGREEMENT  to  give  credit,  effect  of  on  time  to  commence 

suit  (1190)  8 

ALTERATION,  lien  given  for  work,  etc.,  on  (1183) 1 

of  contract,  effect  of,  the  statute  (1184) 2,  184 

object  of  statute 184 

does  not  affect  lien  of  materialman,  etc 72,  184,  186 

former  rule  not  changed  by  statute 185 

does  not  affect  lien  of  mortgagee,  when 184 

may  be  changed  by  executed  oral  agreement 184 

terms  may  be  rescinded  by  verbal  agreement 186 

extra  work 186 

AMENDMENT. 

claim  of  lien  cannot  be 255,  417 

complaint  to  enforce  lien  may  be  amended  to  action  on 

contract 417 
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AMENDMENT— Confintied.  secuon 

may  be  amended  as  to  extent  of  land 417 

by  bringing  in  contractor 417 

when  refusal  to  allow  harmless 417 

amended  complaint  relates  back  as  of  time  of   filing 
original 369,  417 

AMOUNT. 

The  Statute. 
due  on  each  building  when  must  be  stated  in  claim  of 

lien  (1188) 6 

effectof  failure  to  state  (1188) 6 

limited  to  amount  stated  (1188) 6 

for  which  contractor  may  claim  lien  (1193,  1200)  ...  11,  18 
for  which  liens  may  be  claimed  upon  abandonment  of 

contract  by  contractor  (1200; 18 

of  payments,  statement  of  in  memorandum  (1183) .  ...  1 
of  partial   payments,   statement  of   in    memorandum 

(1183)  1 

of  attorney's  fee  allowed  (1195) 13 

of  recovery  on  bond  (1203) 21 

The  Text. 

stated  in  claim  limit  of  recovery 219 

if  too  much  limited  to  amount  actually  due 219 

AMOUNT  SECURED  BY   LIEN.     (See  Table    Contents, 
Chap.  X.) 

history  of  statute  prior  to  code 297 

since  code 298 

contract  price,  limit  of 298,  303 

comments  on  statute 299 

where  no  original  contract  or  fixed  price 300 

value  of  labor  and  materials  furnished,  the  limit. . .  .    300 
where  original  contract  void — original  contractor.  .  .  .   301 

laborer  and  materialman 302 

value  of  labor  and  material    302 

abandonment,  amount  fixed  by  statute 18,  307 

comments  on  statute 308,  310 

prior  rule  changed  by  statute 309 

illustration  of   310 

constitutionality   of  statute 310 

applies  only  to  original  contracts 311 

rule  where  price  less  than  'tlOOO 311 

what  is  abandonment  under  statute 311 

where   original    contract   valid,  limited  to    amount  of 

price  due  and  unpaid 303 

rule  applies  to  all  valid  contracts 303 
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AMOUNT  SECURED  BY  LIE^— Continued.  section 

rule  where  price  apportioned  among  joint  contractors  303 

rule  under  former  statutes  not  changed 304 

where  price  is  prematurely  paid 304 

when  notice  under  section  1184  not  given 305 

twenty-five  per  cent,  of  price,  limit,  when 305,  336 

where  price  is  less  than  $1000 305 

where  separate  contractors  for  different  departments  of 

work 305 

attorney's  fee  in  excess  of  price,  when  allowed 463 

determined  as  of  time  lien  filed  or  notice  given 306 

claim  of  lien  must  be  filed 259 

amount  stated  in  claim  limit 219,  306 

ANSWER. 

defence  of  breach  of  contract  must  be  pleaded 402 

that  building  has  not  been  completed 402 

of  abandonment 402 

of  another  action  pending 402 

must  aver  lack  of  knowledge  under  section  1192 402 

sufficient  averment  of  defense    of    payment  of    price 

under  section  1184 402 

must  be  averred 402 

sufficient  and  insufficient  denials  in 403 

conclusions  of  law 403 

general  denials 403 

denials  on  information  or  belief,  when  sufficient 404 

when  exhibit  attached  to  complaint 404 

admission  in,  effect  of  against  other  defendants 405 

interest  of  defendant  in  premises  may  be  set  up  by  ....  416 

APPEAL. 

rules  of  practice  relating  to  (1199) 17 

upon  whom  notice  of  must  be  served 460 

undertaking  must  be  given  under  section  945  C.C.P. . . .  460 
in  consolidated  actions,  separate  bills  of  exceptions,  etc., 

and  separate  appeals  not  required 460 

presumptions  upon 461 

review  upon,  judgment  not  supported  by  evidence 462 

conflict  of  evidence,  findings  not  disturbed 462 

objections  first  raised  on 154,  463 

what  cannot  be  reviewed  on 464 

harmless  errors 465 

APPLICATION. 

of  payment  of  contract  price.     (See  Contract  Price) . . .   192 
AQUEDUCT,  lien  given  on  for  work,  etc.  (1183) 1 


Index.  541 

ARCHITECT.  section 

enliiled  to  lien  (1183) 1 

agent  of  owner  (1183) 1 

when  certificate  of  conclusive  as  to  payment 191,  268 

as  to  completion  of  work 268,  291 

term  of  contract  requiring  certificate  of,  may  be  waived,  191 

where  discharged,  certificate  required 191 

not  authorized  to  receive  notice  of  assignment  of  con- 
tract for  owner 193 

ARBITRATION. 

offer  to  arbitrate  condition  precedent  to  right  to  recover 

for  extra  work,  when 186 

when  condition  precedent 203 

AREA  (SPACE.)     (See  Land  Subject  to  Lien.) 

of  land  subject  to  lien,  the  statute 3,  126 

history  of  statute 126 

what  is  convenient  space  of  land  about  building 127 

the  rule   by   which  to  determine 127 

land  upon  which  building  is  situated  is  necessarily  sub- 
ject to  lien 127 

about  well,  area  of  subject  to  lien 127 

lien  extends  to  whole  mining  claim 128 

but  not  to  non-mineral  land 128 

complaint  must  contain  proper  averments  of 127,  396 

must  be  proved 440 

extent  of  (1185,  1192) 3,  10 

judgment  must  determine  (1185) 3,  447 

must  be  finding  on   441 

must  be  determined  on  rendering  judgment 447 

AREAS.     Lien  given  for  constructing  (1191) 9 

ARTISAN   entitled  to  lien  (1183) 1 

ASSIGNEE.     (See  Assignment.     Findings.) 

of  mere  right  to  create  lien,  not  entitled  to  lien 68,  330 

has  no  right  to  give  notice  under  eection  1184 341 

ASSIGNMENT  OF  CONTRACT.     (See  Contract  Price.) 

price  paid  before  notice  of,  effect  of 193 

architect  not  authorized  to  receive  notice  of  for  owner. .  193 
owner  liable  if  he  pays  invalid   claim    with   notice   of 

assignment 193 

effect  of,  before  expiration  of  35  days 193,  354 

after  expiration  of  35  days 193,  354 

contractor  cannot  split  demand,  by  assigning  a  portion,  193 
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ASSIGNMENT  OF  LIEN.  scctioa 

nature  of  lien 24,  329 

must  be  in  writing 329 

lien  passes  by  transfer  of  demand 329 

need  not  be  alleged  to  be  in  writing 329,  382 

authority  of  general  manager  of  corporation  to  assign . .   329 

mere  right  to  lien  cannot  be  assigned 330 

except  as  between  partners 330 

lien  may  be  assigned  by  partnership  to  one  partner. . . .  332 

« 

ATTACHMENT. 

notice  under  section  1184,  in  nature  of 24,  337,  341 

materials  not  subject  to,  when,  the  statute,  (1196).  .14,  323 

lien  of  mechanic  has  priority  over  when 324 

right  to  lien  not  lost  by  attachment  process 425 

accumulative  remedy  with  foreclosure  of  lien 341,  425 

claimant  may  be  put  to  election  between 425 

waiver  of  lien  by 425 

ATTORNEY'S  FEE. 

The  Statute. 

when  allowed  (1195) 13 

to  whom  allowed  (1195) 13 

amount  allowed  (1195) 13 

amount  of  may  be  withheld  from  contractor  (1184.)    .  2 

The  Text. 

not  necessary   to  allege  and  claim  in  complaint. . .  .400,  452 
averment  of  amount  does  not  bind  party 400 

may  be  fixed  and  excess  of  amount  alleged 452 

none  for  preparing  claim  of  lien 400,  454 

when  may  be  setoff  against  contract  price. .  11,  410,  412,  413 

when  not 413 

court  must  allow  reasonable  to  each  claimant 452 

not  costs  but  incident  to  judgment 452 

amount  fixed  by  the  court 452 

.  finding  on  not  necessary : 442 

payment,  or  agreement  for  payment  of  not  necessary.. .   452 

allowance  of,  when  set  aside  on  appeal 452,  455 

allowance  of  held  not  unreasonable 452 

in  consolidated  cases 452 

when  may  be  allowed  in  excess  of  contract  price 453 

claimant  not  entitled  to  unless  lien  established 454 

contractor  under  void  contract  not  entitled  to 454 

supreme  directs  allowance  of  by  lower  court,  when    ....  455 
appeal,  when  judgment  modified  on,  entitled  to 455 

affirmed,  entitled  to 455 

but  not  if  on  re-trial  claimant  loses 455 
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ATTORNEY'S  FEE— Continued. 

The  Text.  section 

Superior  Court  has  sole  power  to  allow 465 

order  allowing,  when  not  reviewed  on  appeal  from  judg- 
ment    464 

BARRELS  and  packages,  when  lienable  material 90 

BOND. 

The  Statute. 

must  be  filed  (1203) 21 

time  and  place  of  filing  (1203) 21 

amount  of  (1203) 21 

formalities  and  contents  of  (1203) 21 

sureties  on  (1203) 21 

suit  on,  who  may  have  (1203) 21 

against  whom  suit  may  be  brought  (1203) . . . ; 21 

suit  on  does  not  affect  lien  (1203) 21 

effect  of  failure  to  file  bond  (1203) 21 

liability  of  owner  and  contractor  on  (1203) 21 

for  whose  benefit  given  (1203) 21 

amount  of  recovery  on  ( 1203) 21 

of  contractor  doing  work  on  public  buildings 22 

formalities  and  contents  of 22 

sureties   on 22 

of  contractor  doing  street  and  sewer  work  for   munici- 
palities    22a 

formalities  and  contents  of 22a 

sureties  on .  22a 

The  Text. 

under  section  1203  must  be  filed  with  contract 204 

amount,  contents  and  formalities  of 204 

statutory  essentials  of 205a 

all  or  any  of  sureties  on  joint  and  several  bond  may  be 

joined  in  same  action 205 

note  given  to  surety  for  lumber,   when    without   con- 
sideration and  void 205 

sureties  entitled  to  seasonable  notice  of  action  to  fore- 
close lien 205 

if  bond   requires  notice    to    sureties,  notice    must    be 

averred  in  complaint 205 

failure  to  file  does  not  affect  validity  of  contract 205 

failure  of  principal  to  sign  not  fatal 206 

failure  to  all  parties   to  sign  joint  and  several,  not 

fatal 206 

when  payment  of  25  per  cent,  of  price  discharges  sure- 
ties   207 
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BOND — Continued,  sectioD 
failure  of  owner  to  file  contract  does  not  release  sure- 
ties,  when 207 

when  surety  not  released  by  taking  note  from  owner  for 

materials 207 

when  owner  may  pay  unfiled  claims  without  releasing 

sureties 208 

changing  terms  of  contract  releases  sureties 208 

surety  not  liable  when  lien  released  on  part  payment .  208 
surety  not  estopped  to  enforce  lien  for  materials,  when 

68,  483 

surety  liable  though  laborer  not  entitled  to  enforce  lien  206 

when  void,  because  original  contract  not  filed 209 

effect  of  failure  to  file 205 

liability  of  sureties  inter  sese  subrogation 208 

first  suitor  has  prior  right  to  penalty 205 

BRIDGE,  lien  given  for  construction  of   (1183) 1 

not  structure  within  act  of  1860 66 

BUILDER,  entitled  to  a  lien  ( 1183) 1 

agent  of  owner  (1183) 1 

BUILDING.        (See  structure.) 

The  Statute. 

lien  given  for  construction  of  (1183) 1 

land  necessary  for  use  of,  etc.    (1186) 3 

occupation  of,  equivalent  to  completion,  when  (1187) . .       5 

The  Text. 

lien  on  separate  from  land 98 

subject  to  removal,  lien  on, 100,  104 

destruction  of  by  fire,  lien  lost 200 

description  of  in  claim  of  lien 239 

lien  on  part  of,  when 101a 

swings  and  seats  are  not 65 

BURDEN  OF  PROOF.     (See  Evidence.) 

CANAL. 

not  structure  within  acts  of  1855,  1866 65 

lien  on  one  division  of 101a 

CARTAGE. 

of  materials,  when  lienable 86,  87,    90 

CELLARS, 

lien  given  for   constructing  (1191 ) 9 

CERTIFICATE.     (See  Architect.) 
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CESSATION  FROM  LABOR.     (See  Occupation,  etc.)         section. 
when  equivalent  to  completion  (1187) 5- 

CHARACTER. 

of   work   to   be   stated    in    contract    or   memorandum 
(1183)   1 

CHATTEL  MORTGAGE.     (See  Priority  of  Lien.) 

CLAIM    OF    LIEN.     (See     Construction     of    Lien     Law. 
Amount  Secured  by  Lien.  Table  Contente,  Chap.  IX.) 

The  Statute. 

time  of  filing,  original  contractors  (1187) 5- 

other  persons  (1187) 5 

place  of  filing  (1187) S 

contents  of   (1187) & 

verification  of  and  by  whom  (1187) & 

against  two  or   more   buildings,   amount   due  on  each 

must  be  designated  (1188) 6 

amount  recoverable  (1188) 6 

effect  of  failure  to   designate  (1188) 6- 

trivial  imperfection  does  not  prevent  filing  (1187) 5 

must  be  recorded  by  the  recorder  (1189) 7 

how  indexed  (1189) 7 

fee  for  recording  (1189)  7 

for  work  on  public  buildings 22 

for  Btreet  and  sewer  work 22a 

labor  and  materials  wrongfully  included  in  forfeits  lien 

(1202) 20 

The  Text. 

rule  of  construction  of 30,    31 

contents  and  formalities  of 211 

comments  on  and  history  of  statute 212 

nature  of 24,  225 

meaning  of  statement  of  "demand'* 213,  214 

nature  and   amount   of  demand   only   required  to   be 

stated 213,  215 

means  amount  due,  less  offsets,  etc 214,  21^ 

also  includes  statement  of  kind  and  amount  of  labor  or 

materials 214,  215,  21& 

separate   statement   of   labor   and    materials,  when  re- 
quired     214 

should  show  that  labor  and  materials  are  lienable 214 

does  not  require  itemized  account 215,  216' 

former  rule  not  changed 216 

agreed   price    sufficient   statement  of   value  under  void 

contract 216 

credits  and  offsets,  amount  less,  must  be  stated 217 
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CLAIM  OP  LlEJf— Continued.  section 

failure  to  so  state  invalidates  claim 217 

failure  of  owner  to  object,  does  not  waive  invalidity. . .    217 

exact  words  of  statute  need  not  be  used 218 

amount  may  be  stated  in  gold  coin 218 

mistake  in  amount,  when  not  fatal 219 

recovery  limited  to  amount  stated 219 

name  of  owner  or  reputed  owner,  the  statute 220 

failure  to  state  invalidates  lien 220 

owner  at  time  of  filing  must  be  stated 220 

name  unknown,  statement  required 221 

if  unknown,  claim  must  so  state 221 

same  person  may  be  stated  as  owner  and  reputed  owner  222 

as  owner  or  reputed  owner 222 

what  is  sufficient  statement  of 222,  224 

what  is  not  sufficient  statement  of 223 

must  be  clearly  stated  who  is  owner 222,  224 

must  show  whether  owner  is  contractor  or  not 224 

name  of  employer  or  person   to   whom  materials  fur- 
nished 

the  statute 225 

must  be  stated,  failure  invalidates  claim 225 

cannot  be  aided  by  averments  of  complaint 225 

must  be  stated  though  contract  void 226,  228 

of  several  contractors,  name  of  one  sufficient 225 

mistake  in  use  of  word  does  not  invalidate 225,  228 

of  partnership,  what  sufficient  statement 226,  227 

should  state  name  of  real  employer  in  law 227 

of  agent,  sufficient,  when 227,  228 

statement   should    whether  claimant  contracted  with 

contractor  or  owner 227 

surplusage,  effect  of 228 

mistake,  etc.,  effect  of 228 

what  is  sufficient  statement  of 229 

what  is  not  sufficient  statement  of 230 

statement  of  must  show  whether  original  contractor  or 

not 229 

termb,  time  given  and  conditions  of  contract. 

the  statute 231 

rule  of  construction 233 

object  of  statute 232,  233 

failure  to  state,  invalidates  claim 231 

refers  to  contract  of  claimant  and  not  to  original  con- 
tract     231 

meaning  of  '^terms" 231 

of  "time  given" 231 

of  ^'conditions" 231 

statement  of  date  of  contract,  when  material 231 
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CLAIM  OP  LIEN— Con ^inued.  section 

must  be  fully  and  accurately  stated 233 

express  terms  only  need  be  stated 234 

implied  terms  may  be  stated 233 

what  are  sufiBcient  statements  of 235,  236,  237 

what  are  not 238 

when  time  of  payment  need  not  be  stated 235 

reference  to  original  contract 237 

the  '"cash"  cases 238 

description  of  property,  the  statute 239 

rule  of  construction 239 

failure  lo  give,  invalidates  claim 239 

amendment  of  in  claim  of  lien 255 

when  required  of   building 239 

what  is  suflicient 240,  241 

by  common  name 240 

what  is  not  sufficient 241 

of  mining  claims 242 

consolidated  how  described 242 

mortgagee  cannot  object  to,  when 242 

one  claim  against  two  or  more  buildings,  etc. 

the  statute 243 

comments  on  and  scope  of 244 

(loes  not  apply  to  all  cases 245 

to  what  cases  statute  applies 246,  247 

to  joint  claims  and  not  to  those  arising  under  entire 

contract  for  several  buildings 248,  249 

objection  to  any  other  rule 250 

rule  applies  to  all  claimants 247 

rule  with  reference  to  mining  claims 249 

failure  to  designate,  postpones  lien 251 

who  may  raise  objection 251 

lien  limited   to  amount  designated 251 

contents  of  claim,  generally. 

must  expressly  claim  benefit  of  lien  law 252 

need  only  state  facts  required  by  statute 252    253 

is  not  claim  against  estate  of  deceased  person '  252 

each  claim  must  be  nerfect  in  itself 252 

several  claims  cannot  be  considered  together  to  deter- 
mine sufficiency  of  any  one 252 

where   substitution    of   contractor,  need  not  segregate 
amount  materials  furnished  each 252,  254 

claim  need  not  stale  that  building  has  been  completed,  253 
name  of  owner  at  time  furnishing  labor  or  materials.  253 
that  employer  had  contractual  relation  with  owner  ,  .   253 

that  claim  was  filed  within  thirt}^  days 253 

that  owner  had  personal  or  abtual  notice  of  work.  .  .      253 
Dature  of  alterations  made 253 
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CLAIM  OF  LIE^— Continued.  section 

value  of  materials  furnished 253 

give  itemized  accounts 253,  254 

or  items  of  work  and  materials  where  contract  is  for 

gross  sum 154 

facts  showing  performance 253 

facts  outside  or  subsequent  to  contract 253 

relation  of  employer  to  owner 253 

authority  of  employer  to  bind  owner 254 

particular  character  of  materials  furnished 254 

that  materials  were  used  in  building 254 

that  materials  were  furnished  ''to  be  used"  in  building,  254 

the  date  of  the  contract 254 

the  time  when  transaction  was  had  between  claimant 

and  owner  or  his  agent 254 

cannot  be  reformed  or  amended 255 

verification,  the  statute 256 

must  be  verified 256 

what  is  sufficient  verification 257 

when  mav  be  verified 257 

must  be  filed,  the  statute 258 

manner  and  book  for  recording 258 

need  not  remain  in  recorder's  ofl5ce 260,  341 

place  of  filing 258 

unless  filed  cannot  be  enforced 259 

rule  applies  to  valid  and  void  contracts 259 

waiver  of  filing  by  owner  does  not  affect  rights  of  others,  259 
not  required  under  section  (1184) 260 

Time  of  filing.  (See  Completion,  Abandonment,  Notice  by 
Owner  of  Completion,  Trivial  Imperfection,  Occupation, 
Use,  etc.,  and  Cessation  from  Labor.) 

the  statute 260 

comments  on  and  history  of  statute 261 

under  repealed  law 25 

where  time  shortened  by  statute 25,    33 

classification  of  claimants  for  purpose  of 262 

events  from  which  time  begins  to  run 263,  269 

event  is  determined  as  a  question  of  fact 268 

depends  on  status  of  the  claimant 263 

of  original  contractor,  within  60  days 260,  'if64,  264a 

when  within  90  days 264,  280,  282 

when  cannot  be  filed  from  time  to  time 264a,  272 

when  distinct  original,  contracts 264a 

may  be  filed  before  35  days 264a 

of  materialmen,  laborers,  within  30  days  . . ,  .260,  265,  265a 

when  within  90  days 260,  265,  280,  282 

premature  filing   effect  of 271 

must  be  filed  after  completion  of  work 265a 
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CLAIM  OF  LIE^— Continued.  section 

where  distinct  contracts  for  different  departments  of 

the  work 265a 

cannot  be  filed  from  time  to  time,  when 265a,  272 

where  material  furnished  before  record  of  contract. .   265a 

against  mining  claim  for  labor . .         266 

for  materials 267 

work  and  materials  furnished  public  corporations  under 

act  of   1897 22,  22a 

under  void  contract 269 

canal  consisting  of  four  divisions 272 

upon  abandonment  by  contractor 270 

where  employment  is  by  the  month 272 

death  of  employer 272 

premature  filing  of,  fatal  to  lien 271,  293 

false  claim  forfeits  lien,  the  statute 294 

rule  of  construction 294 

mistakes  not  within  statute 295 

i^verments  in   complaint  of  time  of  filing 398 

of  place  of  filing  398 

of  contents  of 399 

what  is  sufficient 399 

payment  of  unfiled,  by  owner,  effect 414 

COMMON  COUNTS. 

when  may  be  used  in  pleading 382 

COMMON  LAW. 

lien  unknown  at 24 

COMPLAINT. 

filing  of,  time  of  commencement  of  action 370 

in  consolidated  actions,  counts  how  stated 380,  382 

averments   of   representative   or  official  capacity,  when 

necessary 382 

of  jurisdictional  facts 396 

assignment,   not  necessary  to  allege  in  writing 382,  383 

notice,  when  necessary  to  allege  in  writing 205 

precedents    reference  to 383 

common  counts,  when  may  be   used 388 

contract,  averment  of  necessary 383 

for  extra  work 383 

modified  and  changed  contract 383 

void  contract,  not  necessary  to   allege 384 

value  of  work  and  materials  must  be 384 

what  must  be  alleged    under 384 

agency  statutory,  not  necessary  to  allege 385 

contract  made  with  corporation 385 
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COMPLAINT— Confinw^d.  section 

knowledge  of  owner  under  eection  1192 386 

what  is  sufficient 386 

notice  to  owner  under  section  1184 387 

contents  of  notice 387 

what  is  sufficient 387 

performance  of  contract  by  lien-claimant 388 

of  prevention  of  performance 388 

what  is  sufficient 388 

completion  of  work,  averment  of  necessary. 389 

time  of 389 

occupation,  use  and  acceptance 389 

cessation  from  labor  for  30   days 389 

notice  of  completion  by  owner 389 

what  are  sufficient  averments  of 390 

*^on  or  about"  not  sufficient 390 

of  surrender  of  contract  and  acceptance 390 

labor  and  materials,  must  aver  lienable 391 

materials  used  in  particular  building 392 

materials  expressly  furnished  for  same 392 

what  sufficient  averments  of 392 

what  not 392 

time  furnishing  materials 393 

performing  labor 393 

money  due  and  unpaid  on  price,  necessary 394 

what  sufficient  averment  of 395 

void  contract,  must  aver  value 395 

property,  situation  of 395 

description  of  area,  required  .  . .  .• ....   396,  397 

what  sufficient : 396,  397 

ownership   of,  must  be  averred 397 

time  and  place  filing   claim 398 

claim  of  lien,  contents  of 399 

what  sufficient  averments  of 399 

mistake  averments  of 399 

attorney's,  fee,  not  necessary  to  aver 400 

party  not  bound  by  averments 400 

COMPLETION  OF  WORK.  (See  Notice  of  Completion. 
Trivial  Imperfection.  Occupation,  etc.  Cessation,  etc. 
Abandonment.     Performance.) 

The  Statute. 

what  is  trivial  imperfection  (1187) 5 

effect  of  occupation  of  building  (1187) 5 

of  use  of  building  (1187) 5 

of  acceptance  of  building  (1187) 5 

what  amounts  to  cessation  from  labor  (1187) 5 
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COMPLETION  OP  WORK— Continued.  sectioo 

effect  of  cessation  from  labor  on  building  (1187) 

abandonment  before,  effect  of  (1200) IS^ 

The  Text. 

claim  of  lien  need  not  state  work  is  completed 253 

events  from  which  time  to  file  claim  runs... 260, 263, 264,  265 

void  contract  as  evidence  of 438 

what  amounts  to  under  void  contract 269 

is  question  of  fact 268,  269 

when  building  erected  in  part  only 268 

means  whole  work 268 

certificate  of  architect  as  evidence  of 268 

averments  of  in  complaint 389,  390 

what  are  sufficient 390 

CONDITION. 

of  contract  must  be  stated  in  claim  of  lien  (1187) 5 

defined 231 

CONSOLIDATION  OP  ACTIONS. 

The  Statute. 

when  may  be  consolidated  (1195) 13 

The  Text. 

several  separate  actions  may  be  consolidated 380 

should  be  treated  as  single  action 380 

one  set  of  findings  and  one  judgment  only  required. . . .   380 

counts  of  each  should  be  separately  stated 380,  382 

right  to  separate  trial  in 380 

CONSTITUTION. 

of  1879,  effect  on  existing  lien  law 25,     33 

CONSTITUTIONALITY  OF  LIEN  LAW. 

constitution  of  1879  quoted 32 

not  self-executing 32 

did  not  repeal  or  abrogate  act  of  1808 32 

contract  price  limit  of  liability  of  owner 32,  33,  34,  139 

section  1191,  lien  law,  how  far  constitutional 33,     42 

section  1192,  lien  law,  constitutional 33 

section  1200,  lien  law,  constitutional 310 

record  of  contract,  legislature  has  power  to  require  ....     33 

homestead,  constitutionality  of  sec.  1241,  C.  C 33 

reputed  owner,  contract  with 33 

time  to  file  claim  of  lien,  shortening  of 25,     33 

contract  raised  by  the  lien  law 137,  139 

property,  power  to  charge  with  liens 130,  131 

power  of  legislature  to  create  agents  for  owner 34,  134 
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CONSTITUTIONALITY  OP  LIEN  IjkVf— Continued.       section 

act  of  1868,  not  unconstitutional  because,  it  appointed 

agents  for  owner 34,  130,  131 

it  required  notice  to  be  given  by  owners 34 

it  prevented  owner  from  contracting  with  contractor 
for  waiver  of  liens 34 

it  was  in  violation  of  uniformity  clause  of  the  consti- 
tution        34 

it  interfered  with  vested  rights 34 

POWER  of  legislature  to  charge  property  with  liens 130 

CONSTRUCTION. 

lien  given  for  (1183) 1 

trivial  imperfection  in,  effect  of  (1187) 5 

CONSTRUCTION  OF  LIEN  LAW. 

constitution  of  1879,  effect  on  existing  law 25,  33 

new  act  repealing  old 25 

shortening  time  to  file  liens 25 

of  former  acts  not  changed  by  const,  of  1879 32 

nor  by  enactment  of  present  law 216 

rules  of  liberal  and  of  strict 26 

common  law  rule 26 

strict,  when  rule  of  applies  to  lien-claimant 27 

to  owner 28 

liberal,  when  rule  applies  to  owner 29 

to  lien-claimant 30,  31 

penal  provisions  strictly  construed 28,  29 

CONTRACT.    (See  Contract  Original.    Void  Contract.   Con- 
tract Price.     Performance,  etc.)  • 

foundation  of  right  to  lien 130,  131,  132,  143 

where  price  is  less  than  $1000 132 

agent  of  owner  is  authorized  to  make     131 

with  reputed  owner  does  not  bind  real  owner 131 

date  of  not  necessary  to  state  in  claim 231,  255 

raiped  by  lien  law,  binds  owner 137,  138,  139 

void,  right  to  lien  under 137,  138,  139 

for  different  departments  of  work,  status  of  contractor. .     52 

when  may  be  treated  as  rescinded 200 

remedies  for  breach  of 202 

prevention  of  performance  by  owner,  remedies 202 

materials  must  have  been  furnished  pursuant  to. . .  .91,  91a 
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CONTRACT  ORIGINAL.     (See  Contract.     Void  Contract 
Contract  Price.     Performance.     Abandonment.     Amount 
Becured  by  Lien.    Table  of  ContentB,  chap.  VIII.) 

The  Statute.  scctioa 

extentof  lien  of  (1183) 1 

alteration  of  doen  not  effect  lien  of  (1184) 2 

lien  of,  in  favor  of  whom  (1183) 1 

must  conform  to  section  1184,  effect  of  failure  (1184)  . .  2 

when  must  be  in  writing  (1183) 1 

what  must  contain  (1184) 2 

when  must  be  subscribed  by  parties  (1183) 1 

when  mudt  be  filed  for  record  (1183) 1 

void  if  not  filed  for  record,  when  (1183) 1 

time  of  filing  (1183) 1 

place  of  filing  (1183) 1 

fee  for  filing  (1183) 1 

when  void,  effect  of  (1183) 1 

when  invalid  (1184) 2 

non-performance  by  contractor,  effect  of  premature  pay- 
ment on  liens  (1184) 2 

alteration  of  does  not  affect  lien  (1184) 2 

effect  of  violation  of  section  1184  (1184) 2 

terms,  time  given  and  conditions  of  must  be  stated  in 

claim  of  lien  (1187)  6 

terms  of  waiving,  etc.,  are  void  (1201) 19 

showing  price  less  than  it  really  is,  is  void  (1202) 20 

must  be  accompanied  by  and  filed  with  bond  (1203) ...  21 

abandonment  of  by  contractor,  effect  of  (1200) 18 

The  Text. 

code  contract  foundation  of  right  to  lien 143 

must  have  essentials  of  valid  code  contract 144 

statutory  essentials  of 145 

must  be  in  writing,  subscribed  and  filed,  when 147 

must  contain  description  of  work  to  be  done 154 

description  of  property  not  required  in 148 

pcope  of  statute 146 

applies  only  to  original  contracts  of  $1000 146,  149 

what  contracts  must  be  in  writing 149,  150 

not  for  materials 150 

not  for  labor 150 

not  for  extra  work 150 

not  for  work  and  materials  under  sec.  1191 150 

when  for  manufactured  materials 150 

implied  contract 150 

when  within  statute  of  frauds 151 

when  must  be  subscribed  by  parties 152 

effect  of  real  owner  not  signing 152 

Liens  of  Mechanics  31 
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CONTRACT  ORIGINAL— Continued,  section 

what  is  subscribing 152 

plans  and  specifications,  when  must  be  subscribed .  . .  153 

when  essential  part  of  contract   153 

contract  or  memorandam    must  be  filed.     (See  Memo- 
randum)   154,  163 

what  contracts   must  be  filed . .    154 

plans  and  specifications,  when  must  be  filed 154 

effect  of  failure  to  file 154 

sun-print  copy  of  not  sufficient,  when 154 

when  may  be  filed 154,  160 

filing  does  not  make  void  contract  valid 154 

notice  of  unfiled  contract,  effect  of 154 

time  of  filing 163 

failure  to  file  renders  contract  void 154,  163 

object  of  requiring  filing 163 

place  of  filing 164 

duty  of  parties  to  file 164 

non-filing  cannot  be  first  raised  on  appeal 154 

bond  must  be  filed  with 204 

but  failure  to  file  bond  does  not  affect  validity  of  con- 
tract   ? 205 

void,  effect  of  on  parties  and  lien  claimants.     (See  Void 

Contracts) 165,  194 

performance  of.     (See  Performance.) 

alteration  of,  effect  of,  on  liens 184,  186 

object  of  statute 184 

former  rule  not  changed 186 

does  not  prevent  change  of  terms  of 184 

stipulation   for  extra  work  may  be  rescinded 186 

does  not  affect  lien  of  mortgage,  when 184 

executed  oral  agreement,  effect  of 184 

extra  work 186 

remedies  for  breach  of 202 

CONTRACTING  OWNER 

who  is 39,  40 

CONTRACT  PRICE.     (See   Table  of  Contents,  Chap.  VIII 
Offset  and  Counterclaim.) 

The  Statute 

time  of  payment  of  (1184) 2 

how  made  payable  (1184) 2 

in  installments  (1184) : 2 

when  made  payable  (1184) 2 

must  be  stated  in  contract  and  memorandum  (1183). . .  1 
reservation  of  twenty-five  per  cent  for  thirty-five  days 

(1184)  2 
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CONTRACT  FRICE— Continued.  sectioo 

when   may  be  paid  (1184) 2 

no  part  to  be  paid  in  advance  of  commencement  of  work 

(1184)  2 

effect  of  premature  payment  of  (1184) 2 

must  be  made  payable  in  money  (1184) 2 

offset,  counterclaim  against  (1184) 2 

notice  to  owner  to  withhold  (1184) 2 

duty  of  owner  to  withhold,  when  (1184) 2 

when  stated  less  than  it  really  is,  effect  (1202) 20 

how  applied  on  abandonment  of  contract  (1200) 18 

The  Text. 

limit  of  liability  of  owner 32,  33,  34,  139,  16S 

statute  applies  to  original  contracts  of  llCKX)  only 167 

comments  on  and  history  of 168 

must  be  made  payable  after  commencement  of  work. .  .    169 

must  be  paid  after  commencement  of  work 169 

must  be  made  payable  in  installments 170 

after  commencement  of  work 170 

and  at  specified  times  or  events   170 

object  of  these  requirements 170 

terms  of  contract  held  sufficient 171,  172 

twenty-five  per  cent  of  price,  when  made  payable 173 

object  of  this  requirement 173 

twenty-five  per  cent  of  cost,  not  sufficient 174 

amount  need  not  be  stated  in  dollars  and  cents 174 

slight  mistake  in  amount  reserved,  immaterial 175 

terms  of,  what  sufficient 174,  175 

last  payment  must  be  reserved  for  thirty-five  days 176 

otherwise  contract  invalid 176 

term  for  thirtv  davn,  held  sufficient 176 

thirty-six  days,  held  sufficient 177 

time  runs  from  final  completion  of  contract 177 

failure  to  comply  with  statute,  renders  owner  liable. .    174 

statute  liberally  construed 29,  173,  177 

must  be  made  payable  in  money,  the  statute 178 

former  rule  changed 178 

otherwise  contract  wholly  void 178 

this  requirement  does  not  apply  to  contractor   178 

false  statement  of,  renders  contract  void 179 

premature  payment  of,  the  statute 2,  187 

comments  on  statute 188 

statute  applies  to  all  contracts 188 

owner  liable  for  when  (damages) 189,  304,  350 

extent  of  liability 189,  190 

does  not  depend  on  nDtice  under  Sec.  1184 189,  350 

who  may  enforce  liability  for 189 
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CONTRACT  PRICE— Continued.  sactfon 

to  lien  claimants,  effect  of 190 

payment  of,  certificate  of  architect,  when  conclusive. . .  .  191 

production  of  may  be  waived 191 

discharged  architect,  certificate  required 191 

payment  of,  by  note,  notice  under  Sec.  1184 352 

non-payment  is  breach,  effect  of 362 

note  as  evidence  of  payment 428 

application  of  payments  of 192 

assignment  of,  effect 193 

(see  Assignment  of  Contract.) 

duty  of  owner  to  deposit  in  court,  when 413 

statement  of  in  memorandum  of  contract 161,  162 

non-payment  of  installment  of  is  breach 202 

in  excess  of,  when  attorney's  fee  allowed 453 

CONTRACTOR  ORIGINAL. 

The  Statute. 

when  entitled  to  lien  (1183) 1 

lien  of  under  contract  (1183) 1 

upon  abandonment  of  contract  (1200) 18 

amount  of  lien  of  (1193) 11 

when  required  to  defend  actions  against  owner  (1193) . .  11 

owner  may  recover  from,  when  (1193) U 

is  agent  of  owner  (1183) 1 

cannot  impair  liens  of  other  claimants  (1201) 19 

liability  of  to  owner  (1193) U 

rank  of  lien  of  (1194) 12 

claim  for  work  upon  public  building 22 

for  street  and  sewer  work 22a 

The  Text. 

who  is 44,  60,  61 

status  of,  rights  and  liabilities  depending  on 45,  46 

tests  for  determining  status,  direct  contract  for  mate- 
rials  47,60,  61 

direct  contract  for  labor 48 

intermediate  lien-claimants 48,  49,  51 

mere  materialman  is  not 50 

contract  for  both  labor  and  materials 51 

contracts  for  different  departments  of  work 52 

for  manufactured  materials 58,  59 

summary  of  rules  and  tests 60,  61 

none  under  void  contract 53 

when  entitled  to  lien.         (See  Persons  entitled  to  Lien) 

69,  75 

time  to  file  claim  of  lien  of 262,  264 

proper  party  to  suit  to  foreclose  lien 375 
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CONTRACTOR  ORIGINAL— Continued.  section 

but  not  necessary  party 376 

right  to  personal  action  against 359,  360 

waiver  of  lien  b}'.     (See  \Vaiver  of  Lien.) 

COOKING  is  not  lienable  labor,  when 86 

COPY  of  plans  of  specifications,  not  sufficient  to  file,  when . .    154 

CORPORATION.     (See  Agent.) 

what  facts  amount  to  notice  to,  under  section  1192 115 

CORPORATIONS  PUBLIC. 

notice  under  section  1184  only  remedy  against 341 

demands  against  for  work  upon  public  buildings 22 

upon  sewers  and  streets 22a 

property  of  not  subject  to  liens 123 

exempt  from  execution     123 

COSTS. 

when  may  be  withheld  from  contractor  (1184, 1193) .  .2,     12 

may  be  allowed  to  each  lien-claimant  (1195) 13 

when  may  be  setoff  by  owner  against  contractor,. .  .410,  411 

when  not 413,  457 

upon  non-suit  of  one  plaintiff,  owner  entitled  to 457 

amount  allowable  in  San  Francisco 457 

COUNSEL  FEES.     (See  Attorney's  Fee.) 

COUNTERCLAIM.     (See  Offset.) 

COUNTERS.     (See  Fixtures.) 

when  subject  to  lien 99 

COUNTY  in  which  contract,  etc.  must  be  filed  (1183.) 1 

CREDIT,  extends  time  to  commence  suit  to  foreclose  lien 

(1190) 8,  868,  369 

how  long  extended  (1 190) 8,  369 

CREDITS,  statement  of  in  claim  of  lien  (1187) 5 

CREDITS  AND  OFFSETS.     (See  Claim  of  Lien.) 

CREDITOR. 

general  of  contractor  not  entitled  to  lien 68 

lien-claimant  has  priority  over   325 

CROSS-COMPLAINT. 

determined  by  facts  alleged  and  not  by  name 416 

what  may  be  set  up  by 416 
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DAMAGES.  Section 

offset  as  against  premature  payment  of  price  (1184)  ...        2 
owner  and  contractor  liable  in,  for  failure  to  file  bond 

(1203).- 21 

liquidated,  when  may  be  recovered 409 

when  owner  may  recoup  for  non-performance 409 

where  contract  void    409 

as  against  assignee 409 

whenpremature  payments  made 409 

DATE  of  contract,  statement  of  in  claim 231,  255 

DEBT  for  work  and  materials,  personal  action  to  recover  not 

impaired   by   lien  law    (1197.) 15 

DEFENSE.     (See  Offset  and  Counterclaim.      Answer.) 

of  owner,  when  notice  of  completion  not  filed  (lib?). 5,  281 

of  owner,  liability  of  surety  upon  bond 205 

under  implied  contract 407 

generally 406,  407 

if  claim  not  filed  within  ninety  days 281,  282 

DEFICIENCY  JUDGMENT.     (See  Judgment.) 

when  may  be  entered  (1 194) 12 

DEFINITION.     (Bee  Owner,  Contractor,  etc.) 

of  lien 23 

DEMAND.     (See  Claim  of  Lien.) 

statement  of  in  claim  of  lien  (1187) 5 

different  persons  may  file  liens  for  same,  when 49 

assignment  of  carries  lien,  when 329 

DEMURRER. 

generally 401 

objection  which  must  be  raised  by 401 

DESCRIPTION.     (See  Claim  of  Lien.     Memorandum.     Notice 
of  Completion.) 

The  Statute. 

of  property,  in  memorandum  (1183.) 1 

in  claim  of  lien  (1187) 6 

in  notice  of  completion  (1187) 5 

The  Text. 

of  property,  amendment  of  in  claim  of  lien 255 

of  work  to  be  done,  required  in  contract 154 

of  property  not  required  in  contract 148 
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Section 

DISCHARGE  of  laborer  by  owner,  effect  of 200 

DITCH  lien  given  on  for  construction  of  (1183) 1 

is  not  structure  within  acts  of  1855,  1856 65 

warranty  to  carry  water 200 

DUE,  meani  ng  of  as  used  in  sec.  1188 246 

averment  of  price  due 394,  395 

EMPLOYER  name  of  must  be  stated  in  claim  of  lien  (1187)       5 

EQUITABLE  ESTATE  in  land  subject  to  lien,  when 103 

EQUITY. 

raises  no  lien 24 

lien  unknown  to 24 

section  1192  is  based  upon  equitable  estoppel 117,  140 

ESTATE.     (See  Land  subject  to  Lien.) 

what  interest  or  estate  subject  to  lien.  (1185,  1192)       3,  10 

of  deceased  person,  no  personal  judgment  against 24 

claim  of  lien  is  not  claim  against 141,  252 

ESTOPPEL. 

generally  (1192) 10,  433 

surety  not  estopped  to  enforce  lien,  when 433 

foundation  of  right  to  lien /    ....    130,  140 

when  owner  estopped  if  he  fail    to   file   notice  of   com- 
pletion of  work 121,  281,  282 

EVIDENCE. 

presumption  of  agency  raised  by  statute  may  be  rebutted  136 

void  contract  as  evidence  of  completion  of  work 269 

general  rules  of,  govern 428 

of  tenant's  intention  admissible,  when 428 

release  by  original  contractor  or  owner,  when  admissible. 

193 

receipt,  when,  of  payment   by   note 428 

agreed  price  is,  prima  facie ^  of  value  of  materials 428 

of  agenc}^,  what  sufficient  to   establish 429 

judicial  notice  of  "shafts",  etc 428 

admission  of  ownership  in  separate  answer,  effect 429 

parol  admissible  to  show  purpose  materials   sold 430 

not  admissible  to  aid  void   contract 430 

or  to  identify  plans  and  specifications 153,  430 

rule  of  does  not  apply  to  informal  memorandum.  .  . .  430 

certificate  of  architect,  when  conclusive 431 

when  evidence  of  completion 268 

estoppel  generally 433 
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EVIDENCE—  Continued.  section 

estoppel  of  owner  for  failure  to  file  notice  of  completion 

281-2,  432 

performance,  what  evidence,  of 434 

burden  of  proof,  cessation,  when  on  t>wner 293,  433 

completion  of  building 435 

priority  of  lien 436 

must  l>e  proof  that  materials  were  used  in  building 436 

and  furnished  expressly  for  building 436 

meaning  of  "express  terms  of  contract" 91a 

of  extra  work 436 

contract  admissible  as  against  sureties  on  bond 205 

rescinded  and  modified  contract  as 437 

parol  proof  of 437 

void  contract,  does  not  mark  extent  of  recovery 438 

competent  to  show  relation  of  parties 438 

of  completion  of  work  or  building 438 

prima  facie  evidence  of  value 438 

not  as  to  time  of  any  payment 438 

contract  in  violation  of  sec.  1184,  for  what  purposes. . . .  438 

EXECUTION,  materials  not  subject  to,  when  (1196) 14 

EXECUTION  AND  SALE. 

property  of  public  corporation  exempt  from 123 

materials  when  not  subject  to 323 

when  subject  to 323 

when  may  issued  to  enforce  personal  judgment 458 

leasehold  need  not  be  first  sold  under 458 

EXECUTOR  cannot  subject  property  of  estate  to  lien,  when  141 

EXTENT  of  land  subject  to  lien.     (See  Area  of  Land.) 

EXTRA  WORK. 

contract  for  not  required  to  be  in   writing 160 

stipulation  for  may  be  rescinded  by  verbal  agreement . .   186 

when  price  for  may  be  recovered 186 

must  be  proof  of 436 

priority  of  lien  for  over  mortgage 321 

decree  allowing,  when  not  error 465 

FAILURE  to  perform  contract,  effect  of  (1200) 18 

FALSE  notice  to  owner  forfeits  lien,  when  (1202) 20 

FEE  SIMPLE  ESTATE  when  subject  to  lien  (1185; 3 

FEE  for  filing  contract  (1183) 1 

notice  of  completion  (1187) 5 

claim  of  lien  (1189) 7 
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FEES.     (See  Attorney's  Fees.    Costs.)  section 

FEES  paid  for  filing  and  recording  lienp,  allowed   as   coste, 

when   (1196) 13 

FENCE  lien  given  for  construction  of  (1183)     1 


FILING  contract  for  record  (1183) 

memorandum  of  (1183) 

time  of    (1183) 

place  of  (1183) 

fee  for  (1183) 


FILLING  in  lot,  lien  given  for  (1191) 9 

FINDINGS. 

contrary  to  admission  in  answer  disregarded 439 

of  date  of  completion,  when  sufficient 439 

conclusion  of  law,  when 439 

of  reputed  owner,  when  sufficient 439 

one  set  of  in  consolidated  actions 439 

upon  immaterial  issue,  unnecessary 439 

precedents  and  sufficiency  of  upon  various  issues 439 

inconsistent,  effect  of 439 

of  amount  and  extent  of  land,  necessary 440,  441 

of  use  and  furnishing  of  materials,  necessary 441 

of  value  of  labor  and  materials,  void  contract 441 

of  priority  of  lien,  when  necessary 441 

upon  issue  of  fraud,  when  necessary 441 

of  assignment 442 

upon  admitted  facts,  not  necessary 442 

of  amount  of  attorney's  fee,  not  necessary 442 

outside  of  issues 443 

what  sufficient  to  support  judgment 443 

of  valid  contract,  variance 443 

effect  of  failure  to  find 444 

FIRE,  destruction  of  building  by,  when  right  to  lien  lost. 72,  20O 

FIXTURES 

when  subject  to  lien 99 

counters 99 

machinery 99 

swings,  seats,  etc 99 

not  structure ^ 65 

pump 100 

mill  used  in  mine 100 

tools  and  machinery  of  mine 101 

work  on  lienable 87 

building  which  may  be  removed lOO 
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Sectloa 

PLUME,  lien  given  for  construction  of  (1183) 1 

query  whether  superstructure  within  act  of  1856 65 

FRAUD.     (See  Findings.) 

FRAUDS,  Statute  of.     (See  Statute  of  Frauds.) 

FORMS.     (See  Appendix  of  Forms,  p.  371.) 

GARNISHMENT.     (See  Attachment.) 

GOLD  COIN,  judgment  when  may  be  made  payable  in ... .  446 

GRADING  lot,  lien  given  for  (1191) 9 

GRANTEE  under  trust  deed  owner  within  section  1192 107 

GUARANTY  of  work  does  not  extend  time  to  file  claim ....  200 

GUARDIAN 

not  owner  within  section  1192 105 

contract  of  when  not  binding 141 

of  minor  when  may  subject  property  of  ward  to  lien ....  141 

HAULING  of  materials,  when  lienable 86,  87 

HOMESTEAD. 

section  1241  C.C.  not  retroactive 33 

when  subject  to  lien 122 

not  under  former  statute 122 

priority  of  lien  of  mechanic  over 327,  328 

IMPROVEMENT,  what  is  . . .' 64 

lien  given  on  (1183) 1 

land  for  use  of  (1185) 3 

of  lot,  lien  given  for  (1191) 9 

IMPAIRMENT  of  lien,  terms  of  contract  void  (1201) 19 

INCOMPETENT 

contract  with  not  binding 141 

when  property  of  may  be  subjected  to  lien 141 

not  owner  with  section  1192 105 

INCUMBRANCE 

lien  of  subsequent  to  mechanic's,  when  (1186)  4 

unrecorded,,  effect  of  ( 1186) 4 

priority  of,  over  claims  of  lien  (1186,1188) 4,       6 

INCUMBRANCERS,  necessary  parties,  when    378 
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Section 

INDEBTEDNESS  of  owner  against  contractor  not  a  set-off 

(1184)  2 

INJUNCTION,  renioval  of  building  may  be  prevented  by. .   426 

INSANE  persons,  contract  of  not  binding 141 

(See  Incompetents.) 

INTEREST 

in  land,  when  subject  to  lien  (1185,  1192) 2,  10 

(See  Land.     Area  of  Land.) 
when  allowed  on  demand 456 

INTERVENORS 

when  admitted  as  parties 379 

right  of  mortgagee  to  intervene 379 

of  laborer  or  materialman 379 

INVALID  ORIGINAL  CONTRACT.     (See  Void  Contract.) 

the  statute  (1184) 2 

comments  on 195 

history  of 197 

when  invalid  under  section  1184 194 

not  ''wholly  void" 196,  198 

effect  of,  on  parties  and  lien-claimants 198 

contractor  not  entitled  to  lien 198 

materialmen,  etc.  are 196,  198 

distinction  between  "void'*  and  "invalid"  contracts.  197,  198 

ITEMS  of  account  not  required  to  be  stated  in  claim  of  lien 

.* 253,  254 

JOINDER  OF  ACTIONS. 

personal  action  and  suit  to  foreclose  lien  may  be  joined 

in  same  action 381 

for  work  on  consolidated  mining  claims 380 

JOINT  CLAIM  OF  LIEN.     (See  Claim  of  Lien— One  Claim 

against  two  or  more  buildings) 243-251 

JUDGMENT.     (See  Offset  and  Counterclaim.) 

The  Statute. 

must  determine  extent  of  land  (1185) 3 

priority  and  rank  of  liens  (1186,  1188) 4,  6 

deficiency,  when  may  be  entered  (1194) 12 

lien  of,  when  subsequent  to  mechanic's  (1186) 4 

upon  claim  of  lien,  when  may  be  deducted  from  amount 

due  contractor  (1193) 11 
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JUDGMENT— Continued.  section 

The  Text. 

personal  does  not  waive  or  merge  lien 183 

priority  of  lien  of  mechanic  over 326 

set-off  by  owner  against  contract  price,  when 410,  411 

one  only  should  be  entered  in  consolidated  actions 445 

against  contractor   unnecessary   to   support   judgment 

foreclosing  lien 445 

direction  as  U)  payment  of  amount  due 445 

may  be  modified,  when 445 

may  be  set  aside,  when 445 

fictitious    parties,    failure    to  determine     liability   of, 

effect  of 446 

may  be  made  payable  in  gold  coin 446 

ownership  of  land,  failure  to  adjudge,  effect  of 446 

court  may  adjudge  rights  of  parties  by 446 

interest  in  property  sold,  description  of 446 

space  of  land  about  the  building,  the  statute 447 

extent  to  be  determined  by  court  on  rendering  judg- 
ment    447 

what   sufficient  determination  and  description.     (See 

Area  of  Land.) 447 

effect  of  failure  to  determine 447 

presumption  upon  appeal 447 

deficiency  judgment 448 

against  whom  may  be  docketed 448 

when  may  be  docketed 448 

lien-claimant  not  entitled  to  against  owner  though  con- 
tract void 448 

personal  judgment,  when  contractor  entitled  to  against 

owner 449 

lien-claimant  not  entitled  to  against  owner 449 

general  creditors  of  contractor  not  entitled  to  against 

owner,  when 449 

against  contractor  not  necessary  to  support  judgment 

foreclosing  lien 449 

rank  of  liens 450 

order  of  rank  stated 450 

must  be  determined  by  the  judgment 451 

proceeds   must  be  distributed  pro   rata  among  same 

class,  otherwise  error 451 

lien-claimants  of  same  class  share  equally,  when  ....  451 
statute  does  not  apply  to  proceeding  under  section  1184,  451 
suit  upon  bond,  priority  of  lien-claimants  inter  sese.  .   205 

JUDICIAL  NOTICE. 

court  will  take  of  such  expressions  as  "shafts,"  etc.  . .  .   428 
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JURISDICTION.  section 

of  action  to  foreclose  lien,  Superior  Court  has 365 

Inhere  money  demand  is  less  than  $300 365 

title  to  property  cannot  be  tried  in  suit  to  foreclose  lien,  366 

averment  of  in  complaint 396 

place  of  trial  of  action 367 

JURY  TRIAL. 

in  suit  to  foreclose  lien,  jury  trial  not  a  matter  of  right,  427 
court  may  submit  special  issues 427 

KNOWLEDGE.     (See  Notice,  etc.) 

by  owner  of  work,  effect  of  (1192) ...      10 

LABOR.     (See  Work  Lienable.) 

for  which  lien  may  be  claimed  (1183) 1 

upon  public  buildings,  streets,  sewers,  etc 22,  22a 

under  voi-l  or  invalid  contract  (1183,  1184) 1,       2 

amount  of  lien  for  (1187) 5 

cessation  of,  equivalent  to  completion  (1187) 5 

kind  performed  must  be  stated  in  claim 214 

LABORER. 

The  Statute. 

entitled  to  lien  (1183) 1 

upon  abandonment  of  contract  (1200) 18 

rank  of  lien  of  (1194) 12 

may  waive  lien,  how  waived  (1201 ) 19 

when  may  sue  on  bond    (1203) 21 

claim   for   labor   upon    public   buildings,     streets    and 

sewers 22,  22a 

The  Text. 

who  is 63 

term  defined 63 

is  not  an  original  contractor  .  .    48 

is  not  a  subcontractor 62 

entitled    to    lien,    when    (See    Persons     Entitled      to 

Liens) 68,  76,     82 

under  void  contract 81 

on  mine 68 

right  to  lien  test  of  statup,  etc 47,     49 

contract  of  not  required  to  be  in  writing 150 

time  of    filing  claim  of 264,  265 

discharge   of  equivalent   to  acceptance  of  work  as  com- 
pleted, when 200 

LAND.     (See  Area  of  Land.     Table  of  Contents,  Chap.  VI.) 
when  subject  to  (1185,  1191,  1192) 3,  9,     10 
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LAND — Continued,  section 

extent  of   (1185,  1192) 3,    10 

extent  determined  by  court  (1185) 3 

The  Text. 

when  subject  to  lien 92,  93,  94 

price  payable  in,  effect  of 178,  180 

of  contracting  owner,  subject  to  lien 93,  102,  133 

any  interest  or  estate  of ,  is 102 

equitable  estate  is 103 

interest  under  agreement  of  sale  is 103 

leasehold  estate  is 104 

of  non-contracting  owner  is,    when   (See  Notice    Die- 

claiming  Responsibility.) 94 

not,  except  under  section  1192   ., 102,  112,  1-^3 

when  subject  under  section  1192 105,  111 

work  under  section  1191 110 

who  is  owner  within  section  1192 41,  106-109 

must  have  legal  estate 106 

scope  of  section  1192 112 

owner  must  have  knowledge  or  actual  notice.     (See 

Notice  to  Owner  of  Construction.) 113 

what  facts  amount  to  notice  to  individual 114 

to  corporation 115 

of  intended  construction 116 

under  section  1191,  when  subject  to  lien 94 

meaning  of  '*lot''  used  in  this  section 94 

not  within  section  1 192 109 

contract  with  reputed  owner,  effect  of 110 

description  of  in  claim  of  lien 239-242 

in  contract 148 

in  memorandum  of   contract 158 

LEASEHOLD  ESTATE,  subject  to  lien 104 

lien  attaches  only   to   interest  of   lessee 104 

where   building   may   be  removed 104 

LESSEE,  when  owner  within  lien  law 38,  39,    41 

LESSOR,  when  owner  within  lien  law 38,  39,    41 

within  section  1192 107 

when  not 109 

LIEN.  (See  Claim  of  Lien.  Amount  Secured  by  Lien.  As- 
signment of  Lien.  Persons  Entitled  to  Liens.  Priority 
of  Lien.) 

The  Statute. 

contract  price  operates  as  (1183) 1 

not  affected  by  premature  payment  of  price  (1184) 2 
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LIEN — Continued.  section 

not  diminished  by  offset  of  owner  (1184) 2 

alteration  of  contract  does  not  affect  (1184) 2 

effect  on,  of  void  contract  (1183,  1184,  1202) 1,  2,  20 

property  subject  to  (1183) 1 

land  subject  to  (1185,  1191,  1192) 3,  9,  10 

extent  of  land  subject  to  (1185,  1192) 3,  10 

work  and  materials  for  which  given  (1183) 1 

priority  of  over  other  liens,  etc.  (1186) 4 

time  of  attaching  of   (1186) 4 

amount  of,  when  against  two  or  more  buildings  (1188) .  6 

time  lien  binds  building,  etc.  (1190) 8 

suit  on  must  be  commenced  within  90  days  (1190) ....  8 

for  grading  lot,  when   (1191) 9 

for  filling  in  lot.  (1191) 9 

for  improving  street,  etc.  (1191)    9 

owner  to  withhold  amount  of,  upon  notice  (1184) 2 

rank  of  different  mechanics'  liens  (1194) 12 

priority  of   (1194) 12 

application  of  proceeds  to  (1194) 12 

cannot  be  waived,  etc.,  by  contract  (1201) 19 

how  may  be  waived   (1201) 19 

suit  on  bond  does  not   affect  (1203) . 21 

who  is  entitled  to   (1183) 1 

amount  of,  in  favor  of  contractor  (1183,  1193) 1,  11 

false  notice   of,  forfeits  (1202) 20 

for  work  on  public  buildings,  streets,  etc 22,  22a 

The  Text. 

definition  of 23 

nature  of 24 

is  statutory  creation 24,  130 

unknown  at  common  law 24 

to  Mexican  law 24 

to  equity 24 

foundation  of  is  contract 130,  131,  143 

or  estoppel 130,  131,  140 

waiver,  impairment, etc.  of,     .(See  Waiver.) 180,  181 

when  may  be  claimed  upon  portion  of  structure..  101a,  252 

covers  whole  mining  claim 101a 

priority  of,     (See  Priority  of  Lien.)    296,  311 

rank  of,     (See  Judgment,  Rank  of  Liens) 450 

LIEN-CLAIMANT.     (See  Persons  entitled  to  Lien.     Mate- 
rialmen, Laborer,  Contractor,  etc.) 

waiver  of  lien  by     (See  Waiver  of  Lien.) 180-183 

'  classification  of,  generally 36 

for  purpose  of  filing  claims 262 

should  be  made  party  to  suit,  when 373 
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LIQUIDATED  DAMAGES.     (See  Damages.)  s^ctioD 

LOT,  DManiDg  of  word 94 

Imo  jqven  for  improvement  of 109 

contract  for  improvement  of  not  required  to  be  in   writ- 
ing   150 

improvement  of  not  within  section  1192 110 

MACHINERY.     (See  Fixtures.) 

lien  given  on  (1188) 1 

when  feuliject  to  lien 96,  99,  100,  101 

MACHINIST,  entitled  to  lien  (1183) 1 

MARKET  PRICE,  statement  of  in  claim  of  lien   (See  Var- 
iance)    286-7 

MATERIALMAN.     (See  Persons  Entitled  to  Lien.) 

The  Statute. 

entitled  to  lien  (1183) 1 

for  what  materials  lien  given  ( 1 183) 1 

rank  of  lien  of  (1194) 12 

may  waive  lien  (1201). 19 

when  may  sue  on  bond  ( 1203) 21 

claim  for  materials  for  public  building 22 

for  street  and  sewer  work 22a 

The  Text. 

term  defined  and  distinguished 54-61 

is  mere  furnisher  of  materials 55,  57 

is  not  original  contractor 47,  50 

is  not  a  subcontractor 62 

contracl  of  not  required  to  be  in  writing 150 

-    test  of  status,  direct  contract  for  materials 57 

intermediate  lienors 52 

for  materials  and  work 58 

for  manufactured  materials  is  relative 58 

amount  of  labor 58,  59 

eun)mary  of  rules  and  tests 60,  61 

when  entitled  to  lien  for  materials 68,  76,  82 

for  mining  claim 124(n ) 

in  pecond  degree,  is  not 82 

under  void  contract 81 

MATERIALS. 

The  Statute. 

lien  for  under  void  contract  (1183,  1202) 1,  20 

exempt  from  execution,  when  (1186) 14 
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MATERIALS  -Continued.  sectioa 

personal  action  to  recover  for  (1197) 16 

belong    to    owner   upon  abandonment  of  contract   by 
contractor  (1200) 18 

The  Text. 

contract  for  not  required  to  be  in  writing 149,  150 

time  of   filing  claim   for    (See  Claim  of  Lien.    Time  of 

Filing.) 264,  265 

parol  evidence  admissible  to  show  purpose  for   which 

materials  were  sold 430 

averments  of  use,  etc.,  in  complaint 391,  392 

proof  on  trial  of  use,  etc 436 

what  lienable,  the  statute 84 

comments  on 85 

for  mining  claim,  query 124(n) 

for  what  purpose  must  be  used 89 

when  "constructed"  building  is 89 

of  materialman  in  second  degree  is  not 68,  82,  89 

powder  is,  when 90 

cartage  is,  when 90 

paints  and  varnish  are 90 

paper  for  decoration  is,  when 90 

patterns  are,  when 90 

barrels  are,  when 90 

packages  are,  when 90 

must  be  furnished  for  particular  building 91 

meaning  of  '^express"  terms  of  contract 91a 

MAXIM. 

de  minimis  non  curat  lex,  applied 175 

MECHANIC  entitled  to  lien  (1183) 1 


MEMORANDUM  OF  CONTRACT.    (See  Contract  Original.) 

The  Statute. 

may  be  filed  in  lieu  of  contract  (1183) 

effect  of  failure  to  file  (1183)  

contents  of  (1183") 

time  of  filing  (1183; 

place  of  filing   (1188) 

fee  for  filing  (1183) 

The  Text. 

not  required  to  be  signed  by  parties 153,  156 

may  be  filed  in  lieu  of  contract 154 

statutory  essentials  of 155 

must  contain  all  matters  required  by  statute 156 

if  omitted  fatal  to  contract 156 

Liens  of  Mechanics  .T) 
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MEMORANDUM  OF  CONTRACT— Conftnued.  s«rtioB 

filing  of  does  not  make  void  contract  valid 156 

design  of  amendment  permitting  filing 156 

must  set  forth  names  or  parties  to  contract 157 

description  of  property 158 

detailed  description  not  necessary 159 

what  is  sufficient  description 159 

what  is  not 159,  160 

plans  and  specifications,  when  required  to  be  filed 160 

are  not  memorandum 156 

general  character  of  work 159 

what  sufficient  statement  of 159,  160 

total  amount  to  be  paid  under  contract 161 

amounts  of  all  partial  payments 161 

what  is  sufficient  statement  of 162 

must  be  filed  before  week  is  commenced 163 

failure  renders   contract  void 163 

time  of  filing 163 

place  of  filing 164 

duty  of  parties  to  file 164 

object  of  filing 163 

bond  must  be  filed  with 204 

MERGER. 

of  leasehold  estate,  effect  of  on  lien 104 

when  lien  not  merged  by  judgment 183 

MEXICAN  LAW,  lien  unknown  to 24 

MILL  appurtenant  to  mine,  lien  on 100 

MINE. 

tools  and  machinery  deemed  affixed  to 101 

subject  to  lien 101 

is  a  structure 66 

MINER  entitled  to  lien  (1183) 1 

MINING  CLAIM.     (See  Area  of  Land.) 

The  Statute. 

lien  given  on  (1183) .  1 

who  entitled  to  lien  upon  (1183) 1 

for  what  lien  given  on  (1183) 1 

works  etc.,  of  subject  to  lien  (1183) 1 

whole  claim  subject  to  lien  (1183) 1 

The  Text. 

lien  covers  whole  of 249 

what  work  on  within  section  1192 Ill 
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MINING  CLAIM — Continued.  section 

within  section  1183 87 

subject  to  lien  for  labor 124 

for  materials,  query 124(n) 

what  is,  within  lien  law 124 

non-mineral  land  is  not 124 

land  held  under  agricultural  patent  is  not 125 

description  of  in  claim  of  lien 242 

consolidated  claims  may  be  treated  as  one 125,  249 

is  structure  within  lien  law 65 

time  of  filing  claims  of  lien  against 266,  267 

MINOR. 

contract  of  guardian  of  not  binding  on,  when 141 

when   and  how  guardian   may   subject  property  of  to 

lien 141 

not  owner  within  section  1192 105 

MISTAKE. 

in  amount  in  claim  of  lien,  not  fatal 219,  295 

in  name  of  employer,  not  fatal 228 

in  including  non-lienable  work  and  materials  not  fatal, 

when 294,  295 

not  material  variance,  when 424 

MONEY. 

loaner  of  to  contractor  not  entitled  to  lien 68 

duty  of  owner  to  deposit  into  court,  when 413 

contract  price  must  be  made  payable  in  (1184) 178 

does  not  apply  to  original  contractor 178 

laborer    entitled    to    lien   though    price   payable   in 
land 79,  180 

MONUMENT  of  public  park  not  subject  of  lien 123 

MORTGAGE.     (See  Priority  of  Lien.) 

The  Statute. 

when  lien  of  subsequent  to  mechanic's  (1186)  4 

when  prior  (1186) 4 

unrecorded,  effect  of  priority  of  lien  (1186) 4 

The  Text. 

mechanic's  lien  in  nature  of 24 

alteration  of  contract  when  affects  lien  of 184 

right  to  intervene  in  suit  to  foreclose  lien 379 

prior  lien  of  may  be  set  up  by  supplemental   answer. .  415 

MORTGAGEE  not  owner  within  section  1192 106 

in  possession,  title  of  cannot  be  tried  in  suit 366 
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MUNICIPAL  CORPORATION.  section 

property  of  not  subject  to  lien     123 

claims  for  labor  and  materials  against 22,  22a 

NAME.     (See  Claim  of  Lieu.     Memorandum   of  Contract. 
Notice  of  Completion.) 

The  Statute. 

of  parties  to  contract  in  memorandum  (1183) 1 

of  owner  or  reputed  owner  in  claim  of  lien  (1187) 5 

of  employer  in  claim  of  lien  (1187) 5 

of  person  to  whom  materials  were  furnished  in  claim  of 

lien  (1187) 5 

The  Text. 

mistake  in,  effect  of 228 

must  be  stated  in  claim  of  lien 220 

in  memorandum  of  contract 157 

NEW  TRIAL,  rules  applicable  to  (1199) 17 

NON-CONTRACTING  OWNER,  who  is 41 

NOTICE.     (See  Claim  of  Lien.     Notice  by  Owner  of  Com- 
pletion.    Notice  by  Owner  Disclaiming  Responsibil- 
ity.   Notice  to  Owner  of  Construction.     Notice    to 
Owner  Under  Section  (1184.) 
knowledge  of  construction  by  owner  under  section  1192,  113 

effect  of  to  subject  land  of  to  lien  (1192) 10 

actual  notice  of  unrecorded  contract  of  no  effect 154 

lienors  not  chargeable  with,   of  contract  waiying,  etc., 

lien  (1201) 19, 180,  181 

sureties  entitled  to  seasonable,  of  suit  to  foreclose  lien . .   205 

of  unrecorded  lien,  effect  of  (1186) 4,  822 

(See  Priority  of  Lien.) 
of  invalid  contract  does  not  affect  remedy  under  section 

1184 ^ 339 

of  terms  of  original  contract  by  lien-claimant,  effect  of,     77 

NOTICE  OP  LIEN.     (See  Claim  of  Lien.) 

NOTICE  BY  OWNER  OF  COMPLETION  OF  WORK  OR 
CESSATION  FROM  LABOR. 

The  Statute. 

in  what  cases  notice  must  be  filed  (1187) 5 

time  of  filing  (1187) 5 

place  of  filing  (1187)  5 

contents  of  (1187) 5 

verification  of  (1187) 5 

penalty  for  failure  to  file  (1187) 5 

fee  for^filing  (1187) 5 
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NOTICE  BY  OWNER  OF  COMPLETION  OF  WORK  OR 

CESSATION  FROM  LABOli— Continued.  section 

The  Text. 

comments  on  and  object  of  statute 273,  274 

persons  required  to  file 275 

work  for  which  must  be  filed 276 

time  of  filing 277 

place  of  filing • 277 

contents  and  formalities 278 

penalty  for  failure  to  file 279,  281 

person  estopped 280 

estoppel  of  owner  as  against  lien-claimants 280 

when  claim  not  filed  within  90  days 281a,  281b 

NOTICE  BY  OWNER  DISCLAIMING  RESPONSIBIL- 
ITY.  (See  Land  Subject  to  Lien.  Notice  to  Owner 
of  Construction.) 

The  Statute. 

who  required  to  give  notice  (1192) 10 

when  must  be  given  (1192) 10 

time  of  giving  (1192) 10 

contents  of  (1192) 10 

how  given  (1192) 10 

The  Text. 

comments  on  statute 41,  117 

legislative  authority  for  requiring 140 

based  upon  equitable  estoppel 117,  140 

agency  raised  by  the  statute  may  be  defeated  by 136 

statutory  requirements  of 118 

must  be  in  writing 118 

signing   of 118 

contents  of 118 

time  of  posting 119 

manner  of  posting 120 

conspicuous  place 120 

effect  of   failure  to  give 1  il 

owner's  land  charged  with  liens 121 

not,  if  he  has   no  notice 121 

NOTICE  TO  OWNER  OF  CONSTRUCTION.  (See  Lund 
Subject  to  Lien.) 

must  have  to  charge   his  hind 1 13 

what  facts?  amount  to  under  section    1192,  to  individual  114 

to  corporation 1 15 

of  intended  construction,  etc 116 

avermtnts  of  in  complaint 386 


574  Liens  of  Mechanics. 

NOTICE  TO  OWNER  UNDER  SECTION  1184. 

The  Statute  section 

who  may  give,  (1184) 2 

to  whom  may  be  given,  (1184) 2 

when  must  be  given,   (1184) 2 

contents  of,  (1184) 2 

how  given,  (1184) 2 

what  is  sufficient,  (1184) 2 

when  valid,   (1184)    2 

duty  of  owner  upon  receiving,   (1184) 2 

amount  of  price  to  be  withheld,  (1184) 2 

false  notice  forfeits  lien,  (1202) 20 

The  Text. 

object  of  statute 335,  336 

necessity  of  remedy 335,  336 

nature  of  proceedings  under 24,  337,  341 

effect   of 337 

premature  payments,  not  necessary   to  give  to   hold 

owner 189,  338,  351 

contract  price,  when   and   how   much   may   be  inter- 
cepted   304,  305 

scope  of  remedy 338 

price  less  than  $1000  may  be  only  remedy 338 

applicable  to  all  valid  contracts 338 

invalid  contract,  need  not  be  given 339 

but  may  be  given 339 

notice  of  void  contract  does  not  affect  remedy 339 

persons  entitled  to  give 340 

not  necessary  that  claim  of  lien  be  filed 340,  341 

assignee  not  authorized  to  give 340 

only  remedy  against  public  corporation 123,  341 

effect  of  to  public  corporation 341 

is  cumulative  remedy 341 

person  to  whom  must  be  given 342 

time  of  giving 343 

determines  priority  upon  fund 343 

sec.  1 190,  does  not  apply  to .   369 

effectively  given  before  money  due  or  paid 344,  355 

contents  and  formalities  of,  the  statute 345 

what  is  sufficient 346 

rule  of  construction 346 

how  given,  the  statute 347 

not  required  to  be  filed  for  record 347 

effect  of,  the  statute 348 

liability  of  owner,  under  former pIh lutes 349 

time  of  service  determines 349 

code  has  not  changed  rule   350 
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Sectloa 

NOTICE  rO  OWNER  UNDER  SECTION  llS4r-C(mtinued. 

contracts  less  than  $1000 360 

limit  of  owner's  liability 360 

effect  of  assignment  of  price  by  contractor 350 

premature  payments 361 

where  note  taken  as  payment 362 

excessive  payment  to  contractor 362 

priority  over  garnishment 326 

amount  required  to  be  withheld  by  owner 362 

assignment  by  contractor,  effect  of 360,  364,  366 

after  and  before  notice  to  owner 364,  365 

abandonment  of  contract,  effect  of 355 

false,  forfeits  lien,  the  statute 366 

rule  of  construction 356 

averments  of  in  complaint 387 

what  is  sufficient 387 

OCCUPATION,  USE,  ACCEPTANCE   OF    WORK    AND 
CESSATION  FROM  LABOR. 

the  statute,  (1187) 5,  289 

applies  to  valid  and  invalid  contracts 289,  292 

effect  of  amendment  of  1897 289 

all  kinds  of  structures,  etc 292 

when  conclusive  upon  question  of  completion 290 

occupation  must  be  open,  entire  and  exclusive 290 

by  keeper  of  building,  not  sufficient 291 

certificate  of  architect,  effect  of 291 

where  building  not  actually  completed 291 

what  amounts  to 2*)2 

acceptance  by  authorized  agent  of  owner  binding. .  .290,  292 

by  keeper  not 291 

what  amounts  to 292 

discharge  of  laborer  is 292 

statute  applies  to  valid  and  void  contracts 292 

to  all  kinds  of  structures \ .  . . .   292 

cessation  from  labor,  the  statute 293 

is  question  of  fact 293 

applies  to  finished  and  unfinished  buildings 298 

to  valid  and  void  contracts 293 

amounts  to  completion  of  building,  etc.,  for   purpose 

of  filing  liens 293 

abandonment  and  cessation,  when  building  deemed 

completed     293 

time  of  filing  claim  of  lien 293 

must  be  of  character  to  give  notice 293 

averments  of,  in  complaint 389 

burden  of  proof  to  show 293 
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OFFSET  AND  COUNTER-CLAIM.     (See  Contract  Price. 
Damages.) 

The  Statute.  sccuon 

against  contractor  bj  owner,  when  ( 1184) 2 

amount  of  claims  of  lien  (1184,  1193) 2,  11,  410 

counsel  fees  (1184, 1193) 2,  11,  410 

costs  (1184,  1193) 2,  11,  410 

statement  of  in  claim  of  lien  (1187) 5 

The  Text. 

price  cannot  be  diminished  by 408 

or  by  indebtedness 408 

object  of  statute 408 

when  owner  may  offset,  etc 408 

recoup  damages  for  non-performance 409 

judgment  upon  claim  of  lien 410 

costs  and  attorney's  fee 410 

claim  of  lien,  pending  foreclosure. 410 

judgment,  when  may  be  set-off 411 

costs  and  attorney's  fee,  when 412,  413,  457 

claims  and  demands  of  lien-claimants 414 

OFFSETS  AND  CREDITS.     (See  Claim  of  Lien.) 

ORES,  works  for  reducing,  lien  given  on  (1183) 1 

ORIGINAL  CONTRACT.     (See  Contract  Original.) 

ORIGINAL  CONTRACTOR.     (See  Contractor  Original.) 

OWNER  REPUTED.     (See  Reputed  Owner) 42 

OWNER.     (See  Reputed  Owner.  Defenses.  Answer.     Offset.) 

The  Statute. 

agents  of  and  their  authority  (1183) 1 

estate  in  land  of  subject  to  lien  (1185,  1192) 3,  10 

notice  of  completion  by  (1 187) 5 

(See  Notice  of  Completion.) 

statement  of  name  of  in  claim  of  lien  (1187) 5 

may  recover  from  contractor  what  and  when  (1193).. . .  U 
may  withhold  price  from  contractor,  when  (1184,  1193) 

; ....2,  11 

cannot  impair  lien  (1200) 18 

has  personal  action  against  contractor,  when  (1193)... .  H 

liability  of,  under  void  contract  (1183,  1202) 1,  20 

under  invalid  contract  (1184) 2 
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OWNER — Continued.  section 

The  Text. 

variouB  uees  of  term  in  statute 37 

who  is  generally 3S,  43 

within  section  1183 39,  133 

within  section  1185 40,  133 

within  section  1192. 41,  106,  111 

contracting  owner,  who  is 39 

non-contracting  owner,  who  is 41 

reputed  owner,  who  is 42 

necessary  party  defendant,  when 374 

non-contracting  owner  is  not 374 

property   of  contracting   owner  subject  to  lien,  when 

102,  104 

of  non-contracting  owner,  when 105,  121 

may  subject  his  property  to  lien 131,  134 

no  one  else  may 131 

deficiency  judgment  against,  when 448,  449 

when  contractor  entitled  to  personal   judgment  against 

361,  363,  449 

personal  liability  of  to  laborers,  etc 299,  414,  449 

upon  notice  under  section  1184 362 

for  failure  to  file  bond  under  section  1203 361 

to  reserve  25  per  cent,  of  price 361 

no  contractual  relation  between  and  laborer,  etc. .   361,  364 

when  not  personally  liable 364 

original  contract  void 364 

debts  of  contractor 364 

damages  of  contractor 364 

failure  of  contractor  to  perform 364 

name  of  must  be  stated  in   claim   of  lien  (See  Claim  of 

Lien) 220 


* 


OWNERSHIP  subjects  of  under  lien  law 38 

definition  of 38 

allegations  of  in  complaint 397 

PAINT  furnished  for  building  is  lienable 90 

PAPER  for  decorating  rooms  is  lienable 90 

PAROL  evidence.    (See  Evidence.) 

PARTIES.     (See  Owner.     Contractor  Original.) 

to  contract,  must  be  competent 141,  144 

to  suit,  who  may  join  as  (1195) 13 

several  may  join  in  same  suit  (1195) 13 

rule  of  in  foreclosure  of  mortgage,  applies 373 
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PARTIES— Continued.  s^ctton 

plaintiff,  lien-claimants  may  join  as  in  same  action. . . .  372 

assignee  of  perfected  claim  may  be 372 

defendant)  who  are  necessary  and  proper 373 

owner  necessary  party 374 

non-contracting  owner  is  not 374 

contractor  proper 375 

but  not  necessary 376 

partnership  firms 377 

incumbrancers  subsequent 378 

agent  not  proper 378 

interveners,  when  will  be  admitted  as 379 

fictitious,  failure  to  determine  liability  of  in  judgment..  446 

PARTIAL  PAYMENTS.     (See  Contract  Price.) 

PARTNERSHIP. 

members  of  as  parties 377 

upon  death  of  one  partner 377 

statement  of  name  of  in  claim  of  lien 226,  227 

assignment  of  claim  by 330,  332 

PATTERNS  used  for  manufacturing  materials,  lienable 90 

PAYMENT.     (See  Contract  Price.) 

statement  of  in  claim  of  lien  (See  Claim  of  Lien) 192 

terms  of  contract  concerning  (1184) 2 

statement  of  in  memorandum  (1183) 1 

premature,  effect  of  (1184) 2 

of  unfiled  claim  by  owner,  effect  of 414 

PERFORMANCE.  (See  Abandonment.  Trivial  Imperfec- 
tion. Occupation,  etc  Contract  Original.  Comple- 
tion.    Notice  of  Completion.) 

effect  of  failure  to  perform  (1200) 18 

generally 199 

condition  precedent  to  right  of  contractor  to  lion 72,  199 

of  right  of  laborer  etc.,  to  lien 77,  199 

of  personal  action  against  owner 199 

substantial  only  required 199 

what  is  substantial 201 

what  is,  question  of  fact 201 

what  amounts  to 201 

intentional  deviation  from  plans,  is  not 201 

event  from  which  time  to  file  claim  runs 199 

destruction  by  fire,  effect  of 200 

discharge  of  laborer,  effect  of 200 

prevention  of  by  owner '. 363 

remedies  upon 202 
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PERFORMANCE—  Continued.  secuon 

right  of  contractor  to  lien  upon 74 

refusal  of  owner  to  permit  completion 200 

guaranty  of  work,  effect  of 200 

non-payment  of  installment,  effect  of 36S 

averment  of  in  complaint 388 

averment  of  in  answer 402 

what  is  sufficient 388,  401 

what  is  evidence  of 268,  434 

void  contract  as  evidence  of 197,  198,  438 

PERSONAL  ACTION. 

right  to  not  impaired  by  lien  law  (1197) 15,  357 

comments  on  statute 358 

is  simple   action  against  party  personally  liable 358 

when  lien-claimant  has  against  contractor 359 

under  void  contract 359 

where  claim  of  lien  is  defective 360 

when  against  owner 360 

contractor  abandoning  not  entitled  to  against  owner. . .   359 
original  contract  void  no  defense 359 

PERSONAL  LIABILITY.  (See  Contractor  Original. 
Owner.     Personal  Action.) 

■ 

PERSONAL  JUDGMENT.     (See  Judgment.) 

PERSONAL  PROPERTY.     (See  Fixtures.) 

reference  to  acts  giving  liens  on 22a(n) 

when  subject  to  lien 38,  96,  97,    98 

PERSONS  ENTITLED  TO  LIENS.  (See  Contractor 
Original.  Laborer.  Materialman.  Table  of  Con- 
tents Chap.  IV.) 

The  Statute. 

who  are  (1183,  1191) 1,  9 

with  agents  of  owner,  when  (1183)  1 

lien  of,  under  original  contract  (1183) 1 

under  void   contract   (1183,  1202) 1,  20 

undor  invalid  contract  (1184) 2 

The  Text. 

comments  on  statute 66 

must  belong  to  class  named  in  statute 67 

must  have  furnished  lienable  work  or  material 67 

must  file  claim  of  iien 259 

must  be  liability  on  part  of  owner 67 

loaner  of  money  to  con  tractor  not 68 

sureties  on  contractor's  bond,  when 68 
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PERSONS  ENTITLED  TO  LlENS—ConfiriHccf.  section 

assignee  of  mere  right,  not 68 

materialman  in  second  degree,  not 68,  82 

laborer  in  mine  is 68 

in  sinking  shaft,  is 68 

general  creditors  of  contractor,  not 68 

original  contractor 69 

when  original  contract  void,  not 70 

in  violation  of  section  1 184,  not 71 

when  contract  not  substantially  performed,  not  ....  72 

when  he  abandons  original  contract,  not 72,  73 

when  building  destroyed  by  fire,  not 72 

depends  upon  indebtedness  from  owner  to 72,  75 

under  modified  contract 72 

prevention  of  performance  by  owner 75 

subcontractors,   materialmen  and  laborers,   comments 

on  statute 67,  68,  76 

entitled  to  under  void  and  valid  contracts 76 

right  depends  upon  indebtedness  from  owner  to  con- 
tractor   77 

on  performance  by  original  contractor 77,  80 

on  performance  by  subcontractor,  etc.  of  his  contract. .  77 

is  subject  to  terms  of  original  contract 77 

where  price  is  less  than  $1000 78 

where  price  is  payable  otherwiee  than  in  money  .  .79,  178 

where  contractor  abandons  his  contract 80,  307,  311 

where  performance  is  prevented  by  owner 80 

materialman  in  second  degree,  not 68,  82 

under  direct  contract  with  owner   83 

where  original  contract  void 81 

under  a  contract  with  executor,  guardian,  etc 141 

PERSONS  WHO  MAY  SUBJECT  PROPERTY  TO  LIEN. 
(See  Table  of  Contents,  Chap.    VIL     Agents.     Con- 
tract.    Estoppel.     Incompetent  Persons.) 

the  statute,  (1183,  1191) 1,  9,  129 

legislative  authority  to  subject  property  to  liens 130 

PLACE  OF  TRIAL. 

of  suit  to  foreclose  lien 367 

PLANS  AND  SPECIFICATIONS.     (See  Contract  Original. 
Memorandum.) 

when  esFcntial  part  of  contract 153 

when  must  be  suoecribed  by  parties 153 

when  mupt  be  filed  with  contract 154 

effect  of  failure  to  file 154 

sun  print  copy  of  not  sufficient 154 
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PLANS  AND  SPECIFICATIONS— Con«i/iu€d.  section 

are  not  memorandum  of  contract 156 

evidence  to  identify,  when  admissible 430 

PLEADING  AND   PRACTICE.      (See  Uble  of  Contents 
chap.  XV.) 
rules  applicable  (1198) 16,  371 

POWDER  is  lienable  material 90 

PREMATURE   PAYMENT  OF   PRICE.      (See    Contract 
Price.      Damages.) 
effect  of  (1184) ^ 2 

PREMATURE  filing  of  claim  of  lien,  effect  of 271 

PREVENTION  OF  PERFORMANCE.    (See  Performance.) 

PRICE  OF  CONTRACT.     (See  Contract  Price.    Claim  of 
Lien.) 

PRINCIPAL  AND  AGENT.     (See  Agent.) 

PRIORITY  OF  LIENS.     (See  Rank  of  Liens.    Table  of 
Contents  chap.  XL) 

The  Statute. 

of  mechanics'  over  other  (1186) 4 

one  claim  against  separate  buildings  (1188)' 6 

as  between  lien-claimants  (1194) 12 

The  Text. 

the  statute 312 

comments  on  statute 313 

time  lien  attaches,  rule  of  relation 314 

commencement  of  work,  etc 314,  315 

rule  under  former  statutes 315 

m 

rule  under  code 815 

applies  to  void  contracts 315 

commencement  of  work,  etc.,  test  of  priority 315 

transfer  of  property  does  not  effect 316 

over  trust  deed,  when 316 

mortgage,  when 317,  318 

prior  recorded  mortgage 319 

unrecorded  mortgage  or  other  incumbrance 320 

purchase  money  mortgage 320 

mortgage  to  secure  future  advances 321 

chattel   mortgage 321 

for  extra  work  over  mortgage,  when 321 

notice  of  other  lien  })ostpories  mechanic's 322 
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PRIORITY  OF  LIEli— Continued.  scctio. 

over  attachment,  etc.,  when 323,  324 

general  creditors  of  contractor,  when 325 

judgment,  when 326 

homestead,  when 327,  328 

between  lien-claimants  in  suit  upon  bond 205 

averments  of  in  complaint 393 

finding  on  necessary 441 

PROCEEDS  of  sale  of  property,  how  applied  (1194) 12 

PROPERTY  SUBJECT  TO  LIEN.  (See  Land.  Personal 
Property.  Fixtures.  Machinery.  Table  of  Contents 
chap.  VI.) 

The  Statute. 

estate  and   interest  in  subject    to    lien    (1185,   1191, 

1192) 5,  9,  10 

description  of  in  notice  of  completion  (1197) 5 

in  memorandum  of  contract  (1183) 1 

in  claim  of  lien  (1187) 6 

The  Text. 

what  interests  and  estates  subject  to 92,  128 

who  may  subject  to 130,  131 

title  to  cannot  be  tried  in  suit  to  foreclose 366 

promissory  note  as  payment 428 

PUBLIC  CORPORATION.     (See  Corporation  Public.) 

PUBLIC  WORK,  claims  for 22,  22a 

PUMP.     (See  Fixtures.) 

when  subject  to  lien 100 

PURCHASE  MONEY,  execution  against  material  for  (1196)     14 

RAILROAD  lien  given  for  construction  of  (1183) •  1 

RANK  OF  LIENS.     (See  Judgment.    Priority  of  Liens.) 

as  between  lien-claimants  (1194) 12 

RECORDER 

required  to  record  claim  of  lien  (1189) 7 

fee  for  (1189) 7 

for  filing  contract  (1183) 1 

for  notice  of  completion  (1187) 5 

RECOUPMENT.     (See  Damages.) 

RECOVERY,  none  on  void  contract  (1183,  1202)    1,    20 
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REDEMPTION.  sectioni 

right  .of  mortgagee  to  redeem 459 

when  may  bring  suit  to  redeem 459 

REFORMED.     (See  Amendment.) 

claim  of  lien  cannot  be 255 

REM,  IN. 

proceedings  to  enforce  lien  in  nature  of 24 

REMEDIES. 

of  lien-claimant,  by  suit 365,  465 

by  personal  action 357,  364 

by  notice  under  section  1184 335,  356 

for  work  and  materials  furnished  for  public  buildings . .  22 

for  streets  and  sewers 22a 

by  atfachment  cumulative 425 

RENTS.     (See  Damages)  40 

REPAIR  lien  given  for  (1183) 1 

REPUTED  OWNER.     (See  Owner.) 

j  The  Statute. 

I                      statement  of  name  of  in  claim  of  lien  (1187) 5 

I                     contract  with,  effect  of  (1183) 1 

I                      offsets,  etc.  against  (1184) 2 

notice  of  lien-claimant  to  (1184) 2 

The  Text. 

who  is 42 

reference  to  in  lien  law 37 

constitutionality  of  law  authorizing  contract  with  . .  33,  42 

contract  of  does  not  bind  real  owner 42,  131 

name  of  must  be  stated  in  claim  of  lien 220 

.  RESCISSION. 

when  contract  may  be  treated  as  rescinded 200 

RULES  OF  PRACTICE,  what    applicable  (1198,  1199)  16,  17 

SALE. 

interest  under  agreement  of  subject  to  lien 103 

of  property,  application  of  proceeds  (1194) 12 

SEWERS,  act  of  1899  to  secure  payment  of  claims  for  labor 

and  materials 22a 

SIDEWALK. 

lien  given  on  for  construction  (1191) 9,  109 
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SIGNATURE.  section 

claim  of  lien  not  required  to  be  signed,  when  256 

original  contract  must  be  subscribed  by  parties 152 

SCHOOL-HOUSE  of  school  district  not  subject  to  lien 123 

SHAFT  of  mine,  work  on  lienable 87 

SPACE  OF  LAND.     (See  Area  of  Land.) 

STATUTE. 

merely  gives  right  to  lien   23 

shortening  time  to  file  claim  not  retroactive 25 

STATUTE  OF  FRAUDS. 

what  contracts  are  within 151 

contract  for  materials,  when  not 151 

parol  promise  to  pay  for  improvements,  not 151 

STATUTE  OF  LIMITATIONS.     (See  Time  within   which 
suit  must  be  brought.) 

STREET. 

lien  given  on  lot  for  grading  (1191) 9,  109 

for  improvement  of  (1191) 9,  109 

claim  for  labor  and  materials  for 22a 

STRUCTURE.     (See  Building.    Improvement.) 

what  is 65 

lien  on  part  of 101a 

SUBCONTRACTOR. 

The  Statute. 

entitled  to  lien  (1183) 1 

is  agent  of  owner  ( 1 183) 1 

rank  of  lien  of  (1194) 12 

abandonment  of  work  by  contractor  amount  of  lien    of 

(1200) 18 

may  waive  Hen  (1201) 19 

The  Text. 

who  is 62 

term  defined 62 

laborers  and  material  men  are  not 62 

contract  of  not  required  to  be  in  writing 149 

when  tes.t  of  status  of  original  contractor 47,     49 

time  of  filing  claims  of  lien  of 265 
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SUBROGATION.  208 

as  between  Bureties  on   bond 

notice  under  section  1184  in  nature  of 24 

SUBSCRIBE. 

what  i«  subscribing 152 

what  contracts  must  be  subscribed 152 

memorandum  not  required  to  be 153 

SUBSTANTIAL  PERFORMANCE.     (See  Performance.) 

SUMMONS,  suit  commenced  without  iepuing 370 

SUPERSTRUCTURE. 

what  is 65 

SUPPLEMENTAL  ANSWER. 

when  mortgagee  may  set  up  prior  lien  by 415 

SUIT.     (See  Action.     Consolidation  of  Actions.     Joinder  of 
Actions.) 

is  proceeding  in  rem 24 

time  of  commencing,   (1190) 8 

when  deemed  commenced 370 

when  duty  of  contractor  to  defend,  (1193) 11 

costs  of  to  be  paid  by  contractor,  (1193) 11 

by  owner  against  contractor,  when,  (1193) 11 

who  may  be  joined  as  parties  to,  (1195) 13 

several  may  be  consolidated,  (1195) 13 

costs  and  attorneys'  fees   in,  (1195)    13 

personal   action  for  work  and   materials  does   not  im- 
pair lien,   (1197) 15 

on  bond,  right  to,   (1203) 21 

parties  against  whom  may   be  brought,  (1203) 21 

for  what  may  be  brought,  (1203) 21 

for  damages  against  owner  and  contractor,  when   may 

be  brought,    (1203) 21 

fcr  what  may  be  brought,  (1203) 21 

who  may  bring,  (1203) .• 21 

SURETIES.     (See  Bond.) 

SURPLUSAGE,  in  claim  of  lien,  effect  of 228 

SWINGS,  and  seats  not  buildings,  or  structures  within  sec- 
tions 1183  and    1192 65 

TERMS  OF  CONTRACT.     (See  Claim  of  Lien.) 

must  be  set  forth  in  claiiu  of  lien  (1187) 5 

defined 231 


/ 
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Section 

THRESHING  MACHINES,  labor  employed  on,  reference 

to  acts 22a (n) 

TIME  GIVEN.     (See  Claim  of  Lien.) 

defined 231 

must  be  stated  in  claim  of  lien(1187) 5 

TIME 

of  filing  claim  of  lien.    (See  Claim  of  Lien.) 
of  filing  original  contract.     (See  Contract  Original.) 
of  filing  notice  of  completion.     (See  Notice  of  Comple- 
tion, 
of  attaching  of  lien.     (See  Priority  of  Liens.) 
of  giving   notice  to  ov?ner   under  section  1184.     (See 
Notice  to  Owner.) 

TIME  WITHIN  WHICH  SUIT  MUST  BE  BROUGHT. 

the  statute  (1190) 8,  368 

within  90  days  after  lien  is  filed 368 

or  after  expiration  of  credit 368,  369 

but  in  all  cases  within  two  years 368 

rule  under  act  of  1856 369 

for  work  and  materials  upon  public  buildings 22 

streets  and  sewers 22a 

rule  where  materials  are  furnished  from  time  to  time . . .   369 

insolvency  of  debtor,  effect  of 369 

amended  complaint  relates  back 369 

statute  does  not  apply  to  notice  under  section  1184 369 

lien  cannot  be  foreclosed  until  debt  is  due 369 

deemed  commenced  upon  filing  complaint  without  issu- 
ing summons 370 

former  rule  changed 370 

TITLE. 

to  property  cannot  be  tried  in  suit 366 

TOOLS  of  mine,  work  on  lienable,  when   87 

are  appurtenant  to  mine  when 101 

TRIVIAL  IMPERFECTION.     (See  Performance.) 

is  not  non-performance  (1187) 6,  283 

comments  on  statute 284,  285 

history  of  statute 284,  286 

what  is 286,  287,  201 

question  of  fact 286 

depends  upon  facts  of  particular  case 286 

repairs  are 287 

work  called  for  by  plans  is  not 288 
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Section 

TRIAL,  place  of 367 

TRIAL  BY  JURY.     (See  Jury  Trial.) 

TRUST  DEED.     (See  Priority  of  Lien.) 

grantee  under  owner  within  section  1192 107 

TDNNEL 

lien  given  on  (1183) 1 

work  on  in  mine  is  lienable 87 

USE  OF  BUILDING.     (See  Occupation,  etc.) 

when  equivalent  to  completion  (1187) 5 

VALUE. 

of  work  and  materials,  when  lien  given  for  under  void 

contract  (1183,  1202) 1,  20 

under  invalid  contract  (1184) 2 

legislative  authority  to  give  liens  for 139 

laborers,  etc.,  entitled  to  liens  for,  when 139 

agreed  price  as  evidence  of,  of  materials 428 

allegations  of  in  complaint 384,  395 

VARIANCE. 

distinction  in  application  of  rule 418 

between  pleading  and  proof,  generally  immaterial 419 

pleading  and  claim  fatal  if  material 420 

proof  and  claim  fatal  if  material 421 

which  is  not  material 422,  423 

mistake  is  not 424 

VAULTS,  lien  given  for  construction  of  (1191) 9 

VENDOR.     (See  Vendor's  Lien.) 

is  owner  within  section  1192 109 

VENDOR'S  LIEN. 

holder  of  not  within  section    1192 109 

notice  of  by  claimant  postpones  lien 322 

VERIFICATION. 

The  Statute. 

of  claim  of  lien  necessary  (1187) 5 

of  notice  of  completion  of  work  necessary  (1187) 5 

of  claim  for  work,  etc.,  upon  public  buildirg 22 

upon  sewers  and  streets 22a 

The  Text. 

claim  must  be  verified .    256 

when  may  be  verified 257 

what  rs  sufficient 257 
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Seetion 

VOID  CONTRACT.     (See  Contract  Original.     Invalid  Con- 
tract.    Peri<onal  Action.     Evidence.) 

the  statute  (1183,  1202) 1,  20,  194 

comnaents  on 195,  196 

reasons  for  written  recorded  contract 195 

history  of  statute 197 

right  to  lien  under 137,  138 

of  original  contractors 70,     71 

of  other  persons 76,     81 

effect  of  on  parties  and  lien-claimants 165,  194,  197,  198 

statement  of  in  claim  for  Hen  under 228 

when  "wholly  void"  under  section  1183 147,  194 

under  section  1202 194 

distinction  between  "void"  and  **in valid" 197,  198 

does  not  render  bond  void,  when 209 

no  original  contractor  under 53 

claim  must  be  filed  under,  when 259 

filing  of  does  not  make  valid 154,  157 

notice  under  section  1184  not  necessary 349 

as  evidence  of  completion  of  work 269,  439 

of  what  facts  evidence 438 

is  not  defense  to  personal  action  against  contractor  . .    .   359 

notice  of  terms  of,  of  no  effect 77 

averments  of  in  complaint 384 

damages  for  non-completion 409 

WAGON  ROAD,  lien  given  on  (1183) 1 

WAIVER  AND  IMPAIRMENT  OP  LIEN. 

The  Statute. 

terms  of  contract  shall  not  (1201) 19 

who  may  waive  (1201) 19 

waiver  must  be  in  writing  ( 1201) 19 

The  Text. 

penalty  for  violation  of  statute 182 

applies  to  all  contracts 180 

owner   and   contractor  cannot  waive,  etc.,   as   against 

others  by  terms  of  contract 180 

terms  of  contract  waiving,  etc.,  void 180,  182 

contractors  and  lienors  may  waive 181 

waiver  must  be  in  writing 180,  181 

lienors  not  chargeable  with  notice  of  contract  waiving, 

etc 180,  181 

former  rule  changed 181 

when  waived,  etc.,  by  judgment 183 

by  attachment 426 

price  payable  in  land  effect  of 180 

compoFiiion  ngreement  waives  lien 180 
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Section 

WELL  lien  given  on  (1183) 1 

area  of  land  about  subject  to  lien 425 

WHARF  lien  given  on  (1183) 1 

WORK.     (See  Completion  of  Work.     Extra  Work.) 

under  void  contract,  lien  given  for  (1183,  1202) 1,  20 

also  under  invalid  contract  (1184) 2 

statement   of    general    character  of    in   memorandum 

(1183)  1 

personal  action  to  recover  for  (1197) 15 

WORK  LIEN  ABLE.     (See  Work.) 

the  statute  (1183,  1191) 1,  9,  84 

comments  on 85 

must  be  for  particular  building 86,     88 

what  is 86,     88 

cooking  is  not,  when 86 

hauling  is  not,  when *. 86 

cartage^  when  is 87 

upon  tools,  etc.,  of  mine,  is 87 

upon  shaft  of  mine  is 87 

in  drifting  tunnel  is 87 

when  within  section  1192 Ill 

under  contract  with  reputed  owner 110 

not  limited  to  construction,  alteration  or  repair 88 

time  of  filing  claim  for 264,  265 

statement  of  in  claim  of  lien 213,  215 

WORKS. 

of  mining  claim,  lien  given  on  (1183) 1 

for  reducing  ores,  subject  of  lien  (1183) 1 

WRITING. 

tyhat  contracts  must  be  in  (1183) 1,  149,  151 

memorandum  must  be  in  (1183) 1,  156 

notice  by  lien-claimant  to  owner   under  section  1184, 

(1184)  2 

notice  of  completion  must  be  in  (1187) 5 

notice  disclaiming  responsibility  by  owner  must  be  in 

(1192) 10 

claim  of  lien  must  be  in  (1187)    2 

waiver  of  lien  must  be  in  (1201) 19 
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